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MANN C.J. Th. plalntiff wh11et an ...,1oy .. of the defendant ccapany 

and working at the defendant ' s sa.t.ll •• a •• eriously lnJu:nd 
as a relult of an ace1dent and the present action 11 for dUlages 

for all.ged negligence. The plaintiff wa. normally .-ployed al 

a superviaor of the logging operations ccn"'ct.d 1n the bush and 

it was his responsibility to handle log. and ar.ranglfor the. to 

be brought to the sa¥lll111. At the ti. the .a.ll1 was being 

reorganiz.d and a new -tIling plant was being .stablished In 

the buah. Th1 s involved erection of a n\.llli)er of bu1ldings and 

of the lUin sa ...... ill itHlf, the installation of the nec •• suy 

IUchlnery and .0 on. 

The evidence showed that a good deal of 1IDprovlaaUon was 

going on. The partly constructed 1Il111 was being uaed to produce 

.. terials to compl.te the structural .ork necessary to ca.pl.t. 

the bu1ldings, including accOlllllodatlon for employ.... An 

es.ential piece of equipll8nt was a windla.e, referred to in the 

evldenc. as a winch, designed to roll logs up an incline on to 

the platfcmn fzom which the travelling carnage of the Canadian 

saw wae operated. Until the winch was installed logs had to be 

placed upon the sa_car.riage by hand. The mechanic: and general 

expert responsible for the constructional work, one HHbert. 

constructed the winch out of an old .ator vehicle engine and a 

few other components. The apparatus, as appean frca the 

photographs was very well constructed and il obviously a .ast 

.,rJaaanl1ke piece of machinery well adapted to the purpose for 

which it was intended, However, as Mr. Herbert explained In 

bls evidence, the Installation wae incomplete. It was obvlaua 
to h1m that the machinery required a guard but It is not 

practicable to erect a guard until an 1nItallation 11 coqlleted 

and tested in operation. The l118in dl'1ve-.haft of thll equipaent 

cona1ats of the taUahaft of the odginal motor vebicle IMch 

cani.d, a few inche. below the spline at the rear end of the 

gear-box, a grease nipple of the ordinary patt.m. It appears 

I1kely that the projec:tlng end of thll grease nipple waa pointing 

foftU'd in the direction of rotation tbuI pl'OVid1ng U. aspect 

of • c11'Cular saw with one hooked tooth. Such • pllcl of 

mec:hani.. presents a most obvioua danger and a ~ady coaparl10a 
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bet .. n lt and • cbculaz-a .. blade of cOIIpaI'ab1. dl..t. ftquUH 

only conaldtl'aUon of the foDUla - .,..d of l'Otatlon 4 IUIIbeI' of tHth. 

MI'. Herbert fully appnclated thll and _de it clear that he would not 
ftgard Ws revolving abaft as Ide untU a propel' guard was fitted 

and it waa his intention before the sa.111 c .. Into nona1 use, to 
fit a gusi'd. 

The Managing Dlrectol', Mr. McLean, had been dlnctly supel'Y1l1ng 

the operations at the mill and it appeal'S that upon hlII fell the 

direct responsibility of implementing the eMployer's obligation to 

provide a safe lyatem of wol'k. The evidence wal very .agn at to 

SOll8 of the IIIOst important aspects of the case at thls polnt. but it 

does appear from the plalntiff's evidence that nn the accident 

happened Hr. McLean was absent from the 111111 and bad left it, under 

&ome loose sort of arrangement. to Hr. Herben and to the plaintiff 
to carry on ln his absence and keep thing. golng. 

On the occa.ion vilen thI accident occurred the plalnt1ff was 

dressed ln long trousers and boot. with heavy nalls in the Go1es 

and gener ally was suitably dressed for the role which bie employers 

normally required him to play. He notlced that the native employee, 

mo normally operated the winch. waa having difficulty 1n atarting 

the englne. apparently because the battede. wen weak and be Car18 to 
render a.slstance to save unnece •• ary drain on the battery'a power. 

He started the engine hlmsel f and then fol' 101118 renon v.bich 18 not 

explained, COllll18nced to operate the wincb fOl' the puzpoae of ch'awlng 

log. up to the saw-carnage. Meanmlle the native employee lI4lo nomally 

opel'ated the winch, was looking after the maln engine v.bicb drive. the 

Canadlan law. The only inference that I can draw is that the pan 
Which was thus played by the plaintiff was normal and reasonabl., 

and ln the course of his duties and according to his inltzuctions fzom 

1-1:'. McLean, ln the light of the circ\lllltances which l.d to hb 

taking this action. 
There 1s no evidence to suggest that the plaintlff knew of any 

particular danger or that he knew of the exlltenc. of the gnue 

nippl •• He was at one .tage standing with one foot on the atHl c:ba .. 1a 

.. Jlben lupporting th. engine and It 1& pollib1e that the naill 1n 

hi. boots caused his foot or feet to ,UPI howevlI' the evidence. give. 

PO just1flcation for dr;u11.ng any such lnf.re~., nOI' doe. It :eally 

.xplaln in any latisfactory way, how tbI accident aubsequently 

happened. There 1a no position ln v.b1cb the plaintiff eGUld bave been 

Itanding In which hla clothing could have becOM caught by the gn .. e 

nipple on the revolving lhaft. A, a uttezo of conjectun one II1ght 
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~oine that the plaintiff 'lipped or fell end the plalnt1f' Sa fact 

... aOllW efloat to &how that a 100. In4tgUlu in Ib.,., rolled 
backwudl on the skids, caullno web , Juk on the lOpe that ..... 
thJ:o'Ml off balance. Although I ac;cept the plaintiff', bona f1de1 on 
thl' ",e,Uon, I think that in the c:1zc ... tance, 1n _lcb the 

accident happened it i, very unl1kely that .. would have ti_ to fOIll 

any lIIpnulon of llllbat was happening to hSa 01' .y. He has very 
frankly told the Cclul't all that he could. 

It i, clear that a jerk on the w1ncb cable would not have .,ved 

the w1neh MCh1nery over any app%'8Ciable diatanc:e,but it i8 P0811ble that 

a jerk would transmit a abock .etting up a ~ntary vibration which 

could have thrown the plaintiff off balance 1£ h1a foothold .. n 

p1'8cariou&. The evidence 1& oot ho\IIItVel' luff1cient for .. to fom 

any conclulion as to thi& and all I can find 11 that for eane rea80n 

not &atllfactorlly explained the plalntiff ~llt operating the winch, 

IlIOved fl'OIII a position in vhlch there was no poaalbUlty of bts Clothes 

being caught in the shaft to a poGition 1n which one of h1' tl'OU8t1' 

legs came in contact with the grease nipple on the nvolv1ng shaft, 

with the result that the plaintiff was suddenly and violently thl'Own 

down on to the ground whilst the trou&8l' leg was rapidly wound-up on 

the shaft. When the plaintiff recovered h1a awareness of his 

surroundings. he was standing about 30 feet away from the shaft with 

no trousers on, was suffering great pain and was bleeding profusely 

b'om the groin. He was taken to hospital for treatllltnt. 

I ftnd on the evidence that the machinery in ita .tate at the 

tiDle of the accident was i n fact very dangerous to anybody who by eome 

chance might come into a pos1tion in which h1a clothee 01' any part of 

his body might become caught by the revolving greal' nipple. The 

danger was known and understood by the 8q)loyee \lilo consUuc:ted the 

apparatus. It was the Company's obligation to ISee that tbb equis-nt 

was safe and although this responsibllUy could oot be delegated so 

as to absolve the employers, the duty to ... that unsafe equi"..nt 

was not used, or to take v.natever precautions were needed to en.un 

that the users were safe, during the make-ah1ft period of the u_U's 

opel'ations, feU naturally upon 1-11'. McL6an. There 11 no evidence 

that he IIIBde any attempt to prevent the use of this equis-nt or that 

the plaintiff was undor any restraint in relation to itl use. The 

employer's obligation extends to guarding against such C&lual slips and 

OII1asions as are likely to occur fX-OM tiM to tilllt in the coune of a 

day'. work. In the absence of any suggeation tbat the pla1ntiff was 

engaged in s~ extraordin81'Y enterprise QI' was doing aayUWlg other 
tban operating equipill8nt \lil1ch he was well qualified to UAdentend. I 

find that the plaintiff's injury was caused by • sl1p or f.ll or '0" 
other accidental IIIOvement which occuned 1n the ordinary cour •• of hi. 
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4. 

The defendant endeaVOUl'ed to Ht up a plea of conutbutOl'Y' 

oegl1gence but the evidence doe. not suppon Ws on &rtf count. It 

was e.tabl1l1bed that. native ...,loy... 8ft not allowed to wear lap

lape and 8ft nqulred to weU' shorts Mdlat WOZ'king 1n the slMlill. 

'fhere was no evidence of any pz'Oh1blt1on agal .. t ~ans wearing 

long trou.ers and there se... to 1118 to be nothing iMpr'opel' 01' 

unreasonable In the way 1n \\bleh the plaintiff was .tuneS, having 

regud to the normal range 0 f his duties. Many shoncOllllnsa on the 

part of the plaintiff were suggested but nat proved. The onus i. 

on the defence and I find that the plea of contributory negligence 

Is not made out. 

There remains the question of damage. The plaintiff haa 

suffered considerable paln and severe lacerationa, hi. left 

testicle was completely removed apparently by tho revolving grease 

nipple and the right testicle became embedded in tissue, which will 

as a matter of common medical experience nault in sterility In 

due course If the plaintiff is not already sterllo. H. was facod 

with conflicting roodical advice. Plastic surgery could restore him 

to a condition In which he had same reasonable prospect of retain1ng 

his fertUity, assuming that he was fertUe, but on the other hand 

the operation if not entinly successful OZ' if it occasioned 

further daJaage, might produce complete stedUty. The plaintiff 

has 80 far chosen to leave the right testicle where It 1& and haa 

been patched up as well a8 surgery can manage. SQ1118 attempt was 

made to establish that the plaintiff is already sterile. but the 

whole basis upon which it was sought to prove this point was 80 

unaatisfactory and would involve recalling witnesses. that I refused 

leave to recall evidence on this point which should have been part 

of the plaintiff's case in the first instance. In any ea8e th18 

evidence appeared to me to add nothing to the expert evidence already 

before the Court, as to the nomal consequences of the situatiDn In 

Which the plaintiff finds himself. The plaintiff .. y well be advlsed 

on _dieal grounds to have a further operation in the future. l'bRe 

18 no way of proving now that he was fenile before ttw accident 

but since only five per cent of male. 10 hh age and bealth gJ'OuP 

are 8terlle. the only reasCllable inference that I can dl'aw is that 

he WBS fenUe. 
He has in fact IUffered pemanent injurie. of ••• rious 

eharacter and these will affect hia activities but in all probably 

will not JIUlterially affoct hla earning capacity, at least the 

evidence does not estabUsh any prospective 10s8. I think that 

the que.tion of damage is 1n consequence very nuch at. luge. 
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.-eau, Into account the PeSn .. -lufflftlll, 
a'an of hll lnjuzy, and the flct tlte, ...... been nduMiI 
all PIObab1l1ty "'l'IIInenuy f~ a Condition of probable 
f.-tillty to one of Pl'8CtlcaUy cenaln lteril1ty, and having 

ngU'd alISo, 80 Ie .. I c~ in lpit. of the Pllleity of evidence, 
to the fact that hla enjoYllllnt of llf. In the futun w111 In 
all probab1l1ty be effected, I think that the beet •• tlllate that 

I can make of the general damagea aufftred by the plaintiff 11 
~lOOO. 

~ • Judgment for the plaintiff for 

with coats to be taxed. 
Shy 21 days. 

pozt Moresby, 3rd May 1961. 
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