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T r i a l  a t  Tapini: 

23rd August, 1961. 

The bas ic  quest ion in these  cases i a  whether it 

i n  a p p r o p r i ~ t e  t o  a t t a c h  t o  t h e  accused r e spons ib i l i t y  

f o r  violence which is  i n  f a c t  l i k e l y  t o  r e s u l t  i n  death, 

when t h e  medical knowledge, s o c i a l  h a b i t s  and a c t u a l  

experience of death a r e  d i f f e r e n t  from our own. It 1s 

of ten  very d i f f i c u l t  t o  present  i n  t h e  evidence nu 

adequate p i c tu re  of t h i s .  

The t e s t  of f o r e s e e a b i l i t y  which I hdve put 

forward i n  R. v. Diru and dismissed i n  L v .  Gamumu, 

was intended t o  afford an i n t e r p r e t a t i o n  of the  code which 

enabled sec t ion  23 t o  operate i n  harmony, an I th ink  it was 

intended t o ,  with sec t ions  288 and 289 a s  well  a s  with t h e  

sec t ions  defining liomicide. 

mat I s a i d  i n  Dim's cane a t  paragraph 15  

wus a reference t o  t h e  Crown's a l l ega t ion ,  which was not  

proved, t h a t  t h e  accused, on being reprimanded by h i s  

aged f a t h e r ,  del ivered a running k ick  i n  t h e  abdomen of 

t h e  o ld  man, who was s i t t i n g  on the  f loo r .  Perhcqe in 

t h a t  paragraph I plaocd too  much emphasis on ruptured 

spleens,  f o r  on the f a c t s  a l leged  i n  t h a t  case, a k ick  

of t:le kind a l legedly  del ivered would be jus t  a s  l i k e l y  

t o  render the accused responsible  had death ensued 
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as  a r e s u l t  of thc  rupture of any o ther  organ. 

Manslaughter i o  t h e  c l a s s i f i c a t i o n  of homicide 

which c a l l s  f o r  g rea t e r  care ,  g rea t e r  concern f o r  l i f e .  

I f  i - t  i s  jus t  t o  say t o  t h e  accused: "you did not  observe 

the  propor standard", it i s  r i g h t  t h a t  he should be 

cr iminal ly responsible.  The e f f ec t s  of malaria  a r e  well  

and N d e l y  lmovm. Generally, peoplc who do wrongful a c t s  

l i lcely t o  rupture splcens must takc  t h c  r e spons ib i l i t y .  

This, howcvm, i s  not  a statemcnt of l a w  but  poses a 

conclusion which may o r  may not  be d r a m  depending on the 

f a c t s  of tha  p a r t i c u l a r  case. It rcpresents ,  perhaps, a 

normal ~ltatcmcnt of r e s p o n s i b i l i t y  f o r  t h c  ordinary c i t i z t n ,  

but we must contomplsto t h a t  sonc peoplo who a r c  backwad 

and s o c i a l l y  pr imi t ive  may not  bc reasonably cxpectcd t o  

come up t o  t h c  normal standard. 

I n  cascs of s k u l l s  s p l i t  open by axes t h e  inqui ry  

w i l l  seldom a r i s e  i n  p rac t i ce ,  s i m i l m l y  i n  many araao 

with splcon cascs; but  it must appear from t h e  circumotanoes 

e i t h e r  t h a t  it i s  f a i r  t o  t r e n t  spleen ruptura r i s k s  &S 

forsseeable  i n  the  environment of t h e  accused, o r  t h a t  

t h c  blows wcr? so v io l en t  and del ivered i n  such an 

improtccted p a r t  of thc  body t h a t  it i s  f a i r  t o  soy that 

a person i n  the  pooit ion of t h c  accuscd should huve 

forcsucn donth a s  o l i k e l y  r e s u l t .  

l'hcsc p ~ o p l c  ,arz f a i r l y  simple m d  i t  i s  not  

obvious t h a t  t h e  2.ccuscd shoulc be  hbld r.;oponsible. 

Other people se lu ra t cd  t h e  two combiltmts, but t h u  evidc.ncc 

does not  r o l i i t i  t h c i r  anxiety t o  t h e  woman's spluan. I do 

not  know whetllcr m a l u i a  i s  common i n  -the a rc3  o r  wlxther 

accuscd has my Imev11odgc e r  means of !;nowledge of it. 

Thc cvidencc shows t h a t  two bibws were 

d i l i v c r c d  i n  tho lowar cbbdomon, not  i n  t h c  region of t h e  



sglcen, but d o ~ s  not  i nd ica to  t h e i r  force ,  or  r ~ l a t c  

t h m  c l cn r lg  i n  l i n c  t o  t h c  &bath which, on t h a  medical 

cvidcncc, must. h a w  bcen qu i t e  sudden. Two hcrrlthy young 

pioplc,  mgry  and jealous, were m ~ ~ g e d  i n  a v io l en t  

physiccl  f i gh t .  Thu evidcncc does not  ~ i v c  a c l e a r  

enoagh p ic tu re  of how t h s  spleen came t o  be ruptured. The 

r a t h e r  " m ~ t t w r  of f ac tg1  descr ip t ion  of t h c  two blows hardly 

cvcn establ ished t h a t  they vrcre in t en t iona l .  

I 30 not  th ink  t h a t  t h a  cvidence cle.xrly 

enough shows t h ~ t  those blows caused d d ~ t h ,  i t  suggcsts 

only t h ~ h  t h e  accuscd mzy h m c  thought so a f tumards .  The 

blows nay h;?.vu bccn crtromcly v io l en t ,  but  unless  t h c  

cviiionce says so I cunnot i n f e r  it, nor can I say th2.t 

doath was causca by them m d  should hnva bum foreseeable. 

I hold, thorcfora,  t hd t  t h i  evidence docs not  e x c ~ u d c  tho  

defence of rccidcnt  nor doco it m a b l c  m s  t o  zpply a y  

otcmdaxd of cr iminal  nuglig.nce t o  cstcrblished f ac t s .  

Ifot Guil ty l lmslaughter .  

Verdict;: Guil ty of i s s a u l t .  

Crown: 33 yo-rs of ngb. No previous convictions. -- 
3 chi ldren  (l dmghtcr  (31, 2 sons (6  cad l yea?) .  Vory 

littli: contact with kdminiotr?.tion ;md Lhropo;ms m d  

v i l l q i ;  community. Four months i n  custody nnd has worked. 

hl locutus:  -- - 
Sentcncc: 5 months I .R .L .  -- 


