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The basic guestion in these cases is whether it
is appropricte to attach to the accused responsibility
for violence which is in fact likely to result in death,
when the medical lmowledge, social habits and actual
experience of death are different from our own. It is
often very difficult to present in the evidence an

adegquate picture of this.

The test of foreseeability which I have put

forvard in R. v, Diru and dismissed in R. _v. Gamumu,

was intended to afford an interpretation of the code which

enabled section 23 to operate in harmony, as I think il was
intended to, with sections 288 and 289 as well as with the

sections defining homicide.

Vhat I said in Diru's case at péragraph 15

was a reference %o the Crown's allegation, which was not
proved, that the accused, on being reprimanded by his
aged father, delivered a running kick in the abdomen of
the 0ld man, who was sitting on the floor. Perhaps in
that paragraph T placcd too much emphasis on ruptured
gpleens, for on the facts alleged in that case, a kick
of the lkind allegedly delivered would be just as likely

to render the accused responsible had death ensued
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as a result of the rupiurc of any other organ.

Manslaughtcer is the classification of homicide
which calls for greater care, greater concern for life,
If it is just to say to the accused: "you did not observe
the proper standard", it is right that he should be
criminally responsible, The effects of malaria are well
and yidely Imovm. Generally, people who do wrongful acts
likely to rupturc spleens must take the responsibility.
This, however, is not a statement of law buirposes a
conclusion which may or may not be drawn depending on bhe
facts of the particular case. It represcents, perhaps, a
normal statement of responsibility for the ordinary citizen,
but we must contemplate that somc people who arce backward
and socially primitive may not be reasonably expected to

com2 up to thce normal standard,

In cases of skulls split open by axes the inquiry
will seldom arisc in practice, similarly in many areas
with spleen cases; but it must appear from the circumstances
cither that it is fair to treat spleen rupturc rieks as
foruseeable in the environment of the accuscd, or thut
the blows were so vielent ond delivered in such an
unprotected part of the body that it is fair to say that
& person in the position of the accused should have

forosecn death as o likely result.

‘ These people arc fairly simple and it is not
obvious that the accuscd should be hold responsible.
Other pecople scparated the two combatants, but the evidence
does not relate their anxicty to the woman's spleen. T do
not know whoether malaria is common in the arca or whether

accuscd has any lmowledge or means of imowledpe of it,

The evidence shows that two blows were

dclivered in the lower cbdomen, not in the region of the



e
spleen, but docs not indicatc their foree, or rolate
them elearly in linc to the death which, on the medicsl
cvidenee, must have been quite sudden. Two healthy young
people, angry and jealous, were cngaged in & violent
physicel fight. The evidence does not give o clear
enough picture of how the spleen came to be ruptured. The
rather "mattoer of fact" description of the two blows hardly

cven ¢stablished that they were intentional.

I do not think that the c¢vidence clearly

enough shows that these blows caused death, it suggests
only thut the accuscd may have thought so afterwards. The
blows may have becen cxtremely violent, but unless the
cvidence says so I cannot infer it, nor can I say tha
death wos causcd by thom ond should have been forcesceable.,
I hold, thcerefore, thaet the evidence does not exelude the
defenee of accident nor docs it enable me to cpply any

standard of criminal ncglig.nce to cestablished focts.
Hot Guilty Manslaughter.
Verdiet: Guilty of issault,

Crovm: 33 yoors of age., Mo previous convictions,
3 children (1 daughter (3), 2 soms (6 wund 1 year)., Very
littiv contact with Administration nnd Iuropcans ond

village community. Tour months in custody and has worked.
Y

Allocutus: -

Sentcnec: 5 months ILH.L.



