


accused. 
L h t r  Vhe vlew which 1 have referred ( t o )  as widely 

ems t o  be based. on the  notiola 
UI k i l l i n g  depends apon the 
ea of a simple a c t  of 

&eatusletion of Ea- l i f e ) ,  an 
tha t  E% mattersrm'% whether the ac t  was intentional  
o r  not!  (R. v, aaIW S/O m U O I b ,  Madaw Sessions, 
26th May 19601, 

sociatie myself &ran any such view and notioar 
U is  eertaWiy not indicted on t h a t  footing. 

f n  some of t he  books 6% Is saf d t h a t  "death, h 
unforeseen, whfoh has been brought about by a man I. 

on any unlawful oourcje of oonduct s % I h  be at l ea s t  
la@tern (Kenny: :17 Ed, 1958 p. 932) but 
PRANKISIP (1883) 25 was the  c r i t i c a l  case her 
and there is  at leaa t  doubt whether t h i s  ltcons 
msnslau&%er" is  law. Xt i s  a c t  on t h i s  f & i  
t h a t  GPdaURlrJ f n  charged, 

The Code (8, 3041 mkes  ma3lslauglater w h a t  would other- 
wise be wi l fu l  m d e r  o r  rnurdep were i t  not f o r  p w v o c a t i ~ ~ ~  
Apart from this cstegory the Code does no% exhaustively say 
w h a t  It means by %anelaughtern or by l ' justff ied or excuaed 
'by l a w o  and so the Sta te  see8 i t s e l f  requimd t o  invoke the  
oriminal law o r  dustifled, i n  doing so An sevem% sate@orsbes 

' . of cases, 
i 

Without being ne.ceasaa*lIy e 
of %hew categories is when dea 
negligence er erba:nal  re6kleas 
tm acL or  i n  pursuance of a e 
an element of danger:far othem but. whicich 28 not done s 
undestaken with m y  intent  t o  sause ham - these a r e  fb 
ncr%minal negligenoeQaees and do not concern us here. 

A sesona such oateg~sy. %s C h $  &er& death resu i te  
dzireotly fronaualawf 
t o  cause no? t o  r i a  

9 

.Ilong.pi& b q r b n t  .which, remained on the  skin, Be l e  eb 
youllg' man, The v l c t i a  .was an aged f r a  l e  skinny, weman .f- . :  just.secovered a f t e r  two weeks recupera ion from a ret.sse& 
bsu% of her l i fe long i l l ne s s ,  It is subncbLled %here is 4 





--.-*---." - 
an elementtl, Wosds m y  mount t o  provocation under 8, 26 

I n  t h i s  case Ghere was ora l  provocation fop. an assau1%, 
The aocused had receive& news of the dea%h of h i s  s f s t e r  ia 
a neighbowing vi l lage a,?& while he was mow%% h i s  
sister-in-law (whom he it& always cared f o r  though she 

olalm %o h i  s bow* y) kep"cg 
ng t o  h b  which. he had k i l l ed  

other ~ e % a t l v e s ,  Xn %he cciromstanc@s fhe blow was no 
disproportiona%e t o  -the i n su l t  offerea, 1% was a ~Baar l s ,  
though not vicious blow ah-ected a t  her  enesa%ly, not i n  
any p a 9 t ; i e ~ l a ~ l y  vulnerable par t  of the  body, e e  $, 

5. '296 haa no ... appliea%iolz $0 the f a c t s  of th i .8  eaae, 
1% %s mbHlf%te8 L h t  lt-blne disorder o r  diseas ar is ing frm 
a n o t h e ~  . o a u s d ~  .nu$% .be neoess%i'i%y. f a t $ l  and the Crown has 
not proved t h i s  bbygnr% re.asonable doub%. 

food fd r  herself  and a ter .  Dogai worked.. Ln the  
sden when she was &le -kq,bu'e a s  often as not was too  

ill She walked very sPowly an8 was unable %o work Bzard. 
Her i l l n e s s  was no% iaen t i f i ed  arid %here.was no medbea2 

1 On the  da%e 'in question a message was received a% 
%he v i l l age  vihere the aocused an& ~ o ~ a Z  %Zvedl %O %he . 
.&?feet -t&t a s i s t e r  o f  %hi acoubed who lbved in agaether 
%rillage had died, On receipt  of t h i s  ~ e w e  the accused 
e tar ted keening, according t o  %he uem% praotioe on 8u& 
occasions.. He was s i t t i n g  on the  verandah of h i s  houee. 
W., who live8lita a house nearby was s i t t i n g  on the d ~ s r s t e p  
0% h i s  own house an& the deceased Dogai was flitfing on %he 



men t h i s  a 8a-@ we@ go$ng on the  accuse8 got up 
a ~ d  got a st%& a eijhteerr Lnohes Psng and abou% %he 
thtclrhess d f  a pessonq's thum'8e It was of very &mae 
t b ' k e r  of the kind used f o r ~ i g g i ~ g ~ s t i o k s r  T&im up 
the s t i c k  the accused crossed over t o  whem his sister- 
in-law was and s'emck her on the  shoulder and then when 
she dr ied  t o  move t o  stop hfm he sCmo2 her  aga%n with a 
b s e W ~ d e 8  action on the  side k t  abo& the height of the ! . 
-wabsf, They were no% heavy blows bu% were del%vsre& 
wl tha&f ic len t  foroe t o  leave two .red raarke on the skin,. 

edia%ely.after  the blows were debSvarea Do& 
sollapsed on the g~omt3 and wher? Wi, wert t o  pick  he^" 
up she was dead, 



rather thm forseeabil i ty,  upon the  f 08% %hat the bas i s  o f  
oessation of erimlnal responsibi%%ty $8 EL m-kter of 6 ~ U S a t 1 6 0  

and tha t  t he  law Ps ooncerned with eetabli&f 
substsnt ia l  sarlse beyond. which cr%m%nal responsibll%%y 
&ould not a%ta&, See aAcc3.dent aria te $. Reegonsibi%i%yw 
b r d  Wright 1955 %, J, 153. 

Again i% seeras t o  me %hat a l t h  $a ZpwbLglfing 
principles of cornon law8 pes t i sme of subs-kanoe w i s e  ia 
t h i s  way, an8 it i s  Clesirable t o  evolve substantive $oats 
which w i l l  elmplify mbher than complicate distdnstione upoua 
which orbPna1 respons%biEity is  t o  degene, my present 

I cannot adopt a t e s t  sf eausa%3.cn which would conf1iot 
with the  pattern of responsibil i ty upon wkL& the  Code i s  
based. 

eech "accident* inoEu8ee euoh events 
ons which are  cesi;ainly a c t  Su%en8ecaP ' 

which are  due 'to criminal negligencee 
on 23 is  appropriately expressed t o  

ccur by accident, subject t o  the 
e la t ing t o  negligence. 

me t o  construe Section 23 so that 
ng the provisions as t o  negligent 

omissions woula only apply t o  an %ct or omissioklPo 
l y  of the  exercise o 

ning words dealing with accidental  events are,  
according t o  t h i s  construction, t o  be Fead. disjunctively, me% 
not subject t o  the opening words of the  Ssc%t;lon, Whi%at 
t h i s  construction seems t o  euht %he words ezgaloye8, it doea 
not seem t o  me f o  reach %he intended mean2 of %he O~ded, 



. . 

(a) whioh includes oases where %he event wae 
due t o  c r M n a l  negligence (which a m  save& 
by the opening words of %he. sect  ion) , . or, 

(b)  wh%& exolu8es cases o f  c r  n a l  negligence 
a%%ogether an& $13 based on cawat ion as a 
question of substanoe (ices %he question 
"Was it due %o accident o r  $0 crbnlne,l 
negllgence'P poses sf r i c t  a%% ematives ,  ) 

aeaning ( a )  kequirea tha! %he whole ?f the  f i r s t  paragraph 
of SeoZ%?p 3 should be governed by the  openiw words, sq 
tha t  a i l  unwillsa ac t s  and eventrji h e  t o  apcident a r e  
exbuseat subjeot only t o  question of negligence. Neaning 
(b) would not require  t he  opening words of %he Sectlom. %o 
apply t o  acoiden8, f o r  a a  accident  %%hen becomepi &amthing 
whioh is  nevep mlpab%e. Thus 8. dea%h causea by cr%miml 
negligence could never be described a s  an accident, and%% W O ~  

e neoesrsary t o  coneider %he standaTas of c8re 
preecaibed by the  Code i n  re la t ion  t o  %he even% 0% &ett%h; 

%hese  standasas w&%d be applicable &en 
c 0 n s i 6 ~ r i G  %hi a_w.~.ity of  "che a c t  or mi s s lop  t o  which 
the  death was sue i~ eases of o*wf~le& aster ,. . &  ,\. omissions. 

I think %% 5s  o l e a ~  G h a t  a willed aot  produciw an 
mewected  even%* remtna culpa,bbe i f  %ha oaae fd. ls ,  $09 

exlaple, within Section 289, Section 289 leoke %a $he . 
event which takea place a s  auch a s  t o  the a c t  which 
causes it, f o r  the accused is expressly made responsible I 

o r  bv%ng oaused e~ny coYrseq.uences which seeul% fson 
aet or  osn%esion, no"cnly by reason of t he  quali%y 0% h i e  
a c t  'au$ also by reason of hi5 f a i l u r e  t o  perfom the  6u.l;~ 
of o a ~ e  %raposed om hfn by %be Seation, which m y  inr\rolve other 
ao%s 0% onissione than $hose which f a l l  f o r  considem%ion 
under Seetion 23* %lie ciu-by cast  upon t$h accused by SocGfopa 
289 m i g h t  require him in the par t i cu la r  crirawstanees t o  take 
precau%i.oma not only against negligenZ a c t s  of inadvertence 



9[ cannot accept oausalion arJ the  sole Lest, f o r  
windirect  cause" i s  s d f i o f e n t  f o r  %he purposes ~f Sect%on% 
29%. Ware f L  not f o r  %his Seellon %he cspspropb-Hfate %@st 

f wall be whether it was r ight  $0 regasdl the event a8 
r e a l l y  due =to the  aotions of 'the accused, o r  t o  

9 ~ome misohance f a r  which he ON&% not &o be held responsLbb$%e ' 
i n  the  absemnce of negligenee, Suoh hi 8eacription may we%% 
describe a dis%f~lcLiola already mdeB but aQfor8s no 

idance towards Lhe mbitxg oof a dis t lnot ion in %he 
case, XL amounts t o  s a y h g  IqHe &ou%Ci not reakly be 
blamed f o r  it, he could anot help it, if was mere chancePg, 
o r  something of t h e  kfamd, 



1 thLnk therefore t h a t  the event not being forseeab3.e 
I n  t he  a f r e m s t a n ~ e s ,  was sue t o  accident anti %ha% the kLUi 
is oae exclused by law unless it eomea wtthin the terns of 
$ect%on 289. This Seotisa would Lmpoae upon the aceused a 
duty'to taka c a ~ e  i n  w i n g  the  s%i& f o r  %he pwpoae. 
A1Chough t h i s  Section strongly sugges'ba %ha% %he sr8%laa~y 
degree of negligence obtatning I n  civ%% cases i s  90 be 
appliecl, %'t appears tha t  the  &uty invo9ved. i a  e, duty Po take 

11 



.precautions t o  avoid danger. t o  l i f  e o  safely,  or heal*, 
and tha t  &is, has t o  be construed a s  s e t t i ng  up a standard 
of negligence corresporiaing with the  cowon law ooncept of 
criminal ne@igencd i k o l v i n g  Feckless disregard f o r  %he 
l i f e  and sa fe ty  of,.b%hera, i n  the  part%cular circmst;mcee 
of t h i s  case t h e  qu&%ion as 'to negligence become "ought 
hb t o  have exeroisgd @eater bare, e i ther  t o  &.aria against 
. r iEj l r~~ ]Mown or  urh0~~14r o r  %O avoid any.po$s.%b& o~nsequenses?~  
$n the c&c&stanced %he f a i l u re  Co guard $gait%st %he 
coksequeuces which occwred, doe8 no% i n  rty o$niola v i e  
the  standara required by Section 289. 

The Defence a l so  r e l i ed  upon Provocation, 9: b v e  
&%ready indicated tha t  i n  m.y view the  accused had m 
jus t i f ioat ion $or s t r ik ing  the woman Dogai, bu t  it is more 
appropriate ' f o r  me t o  deal separately with th$s defence. 
Provocakion under the Bode has no bearing upon 'che event 
which follows the assauQ, but i f  applicable would excuse ' .  

the  assaul t  which i s  one o f  %he elernen% of the e r b e  of 
manslaughter i n  the present case, and akplies t o  eases where 
the  ac t  o r  omlssion was not invcluntary. Seedions 268 an& 

, .. 
269 cocst l tu te .  a :departure . Prom . t he  c o m n  law under whf 
provoca.Eion, whilst mitiga3ing'the penaBy, was not an excusk 
so a s  t o  render the ass lawful, Under %he Code a 
provoked assau l l  is  an ac t  90s wMch%ke person comi.ttJ 
It i s  not c r ia ina l ly  responsible i f  ce r ta in  s ta ted . oon@itiouas . * , .  

a r e  fu l f i l l ed .  %f therefore %he a c t  which is  excused by 
law causes death, We k i l l i n g  canno% be w%aBllful $09 the. 
purposes of Sections 29% and '293. (Compare Secliora 39, ). 

On %he fa& of t h i s  case 6 a81 sa t i s f i ed  tha t  %b.e accu6ed 
was i n  f ac t  provoked by somduot on the  parti of Do@;ai,+ which in 
a l l  the  circumstanoes was l ike ly  t o  d e p ~ i i v  a vi l lage nvbive 
%i%hg i n  the c u l t m a l  enviroment of' the  accusedo of tihe 
power of self-control and. t o  induce such a person t o  asaaul% 
%he offender. 1 aan also sa t i s f ied  that the whole cz%titu&e 
of D o p i  a t  the t i a e  was i n s u l t i m  t o  the  accused i n  -the 

' . 

par t icular  circumstances operat%aag at the  %inen 1 an 
ea-tfsfied tha t  %he accused did. i n  f a c t  lose  h is  seu-con+ro% 
and acted. 5rmediately i n  a way that mi w e l l  h v e  been I 

exgecled, 1 am satisfiedtha-t he did not intend t o  cause any 
r e a l  h a m  to Bogai bu.t only intended t o  m k e  he2 keep quie% 
so t h a t  he could continue with h is  keening'ior h i s  deceased 
sis.ter, which at  the  znoment was a very &nportaYa$ and 
emotionally upsetting process f o r  hLmisn, 1% 2.e apparent a f t e r  
the event t ha t  the  blows atmck were i n  f ac t  l i ke ly  t o  cause 
eonside~able '  harm %o the old woman and t o  involve r l s k  t o  her  
l i f e ,  but considere@ objectively were n o t  of a character which 
would be ordinar i ly  regarcled a s  involving any such r i s k ,  12  


