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This wag an Appeal from a decision of the Court of Native Matters
gitbing at Rigo. I .. allowed the Appeal to proceed as a rehearing and
having heard oral evidence I allcwed the Appesl and set agide the order
appealed from, which cunvmted ‘ﬁhe hppellant of behavmg in g threatenlng mgner
and sentenced him to s:x eeks :merlsonmente .

On the heariﬁg of the Appeal I had the advantage of hav:mg both
parties repregsented by qualified officers of the Crown Law Department sand I
heard the svidence of a number of wibuesses who were not called in the
Court of Native Matbers, Mre Ivan Ohampion, Ehief Native Lands Commissioner also
gave imporbant evidsnce before me, He could not have boen requited to give
evidence in the Court for Native Matters, Upon the evidence calléd before me
I reached the conclusion that the complaint dould not be susteined and that
the conviction should be set aside. At the conclusion of the hearing I
indicated that there were some obgervations that I wotlld l:"tke‘ to make in the
hope that they might be helpful tc Magistrates for Nabive Matters who are I
think charged with the task of carrying out very responsible duties which st
frequently give rise to the utmost difficulty.

The Magistrate must himself carry out a thorouph investigation of
the particulars comnected with the Complainbt. He must then convene his Courd,
arvaige for the evidence of the parties concerned é.nd then at the hearing
Lare regard foo the interegts of each party as well as determining the mabler
raised by the Coﬁlplaintu At the same time it commonly occurs that the
Magistrate acting as a Police Officer is required to invesbigate the ecase with
a view_'to'layjng a charge should his Investigation disclose that an offence has
been committed. His activibies therefore fregquently involve him in a pesibtion
of considerable conflict and embarassment,

Th the present case a dispute arose botween a large number
nablves compriging people from Galle and Manugoro, some of whom came into
violent conflict in thecourse of a dispute as to the boundaries of native lands.
On the evidence given in the Court for Native Matters it appeared that two
people had thrown spears during the dispute and that these spears were -
cbviously capable of inflieting serious wounds, The defence wag a denisl
that a spear had been thrown by the Accused ab all, and the preliminary
- enguiry appears to have been directed to ascerbaining vhich of the people
" pregent saw the spear thrown. The result was that those who said that thoy
did not gee it thrown were not called as wibtnesses, from which it is apparent
that the Defendant's purely negative case was not supporbed by evidence which
~ was available abt the Court hearing, Some of these witnesses were called on
. the hearing -of the Appeal and their evidence carried oflough weight o result in

the conclusion indicated above.
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Tyo witnesses who gald that a spear was thrown by the accused were
Manugoro natives who on their owm evidence played a much more eulpable part
in the fighting and threw spears of a much more dangerous type. The only
other supposed eye wilness was the wife of one of these men, so that they
were all partisan witnegses whoge evidence must be viewed with congiderable
BLiSpiGionn .

It appeared from the evidence therefore that df foast ‘two of the
participants in the dipute had comitltted indictabls offenced &f & quite
sarious character and the question hust have prqsanﬁééi thselt b the
magistrate whether he showld protesd to deal with these pedpls ufider the
Native Regulations or whether they.should be committed for trial to the
Suprems Colirbi This raised direcbly the seope ahd of oot of éeé’ciéh 8
o the Habive Rogulatiols which on the face of it dfipenss bo shy HhHat 44 &
best that & pergon who has comnitted an offence should be tried by the
Court of Native Mabters and not under the General Law; bubt purports to
give a Regident Maglstrate power to try aggravated offences under the General ... 7.
Iaw, It is many years since Resident Magistrates had jurisdiction to tiy
aggrevated offences under the genoral lawe

Regulation 8 is probably responsible for the common misapprehension
that in the Territory there are two systems of law in operstion, one of them
administered by the Department of Law and the other administered in relation
to natives by the Department of Native Affairg, and thal either Depariment
may deal with any matter which arises according to colsideralbions of
Administration pelicy,

Such a nobion cannot be accepted today whatever the pogition may
have beon when the Native Repulation Ordinance was passed in 1908. The
Court for Nabive Matbters was established in order to inbroduce at the mogh
elementary level possible s concept of the administration of law and order
to a people of vhom the late Sir Hubert Murray said *I do not know that
I have ever heard or read of any tribe in Papus by whom anything even remotely
regombling administration of jusbice has even heen attempled.”

. The apparent purpose of the Regulations and of the jurisdiction
gonferred uwpon the Court was to desl with the simplest disputes between
natives, such as the example given in Regulation 30 where ILohia
accuges anocther nabive of stealing two bunches of banavas from his garden,

The Ordinance provides that nothing is to be taken to mnfer
upen any Court for Native Matbers any authority except as bebween natives
{Section 6) and the Regnlations guard asgainst exceeding this limitation
by providing in Regulations 3 and 4 that only a person who comes within
the definition of a nabive can have the Regulatioms epplied to him and thab
only such a pergon can be a Complainant or a Defendsnt in the Court of Native
Mabbters or can be compelled to give evidence in such a Court, The
Magistrate cannot derive any sauthority beyond the repgulations. These serious
limitatlons upon the effective jurisdiction of the Court must be taken inbo
account by the Magistrabe in arriving at any descision under Section 8.
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Under the present Congtitubion there: is only one system of Courts-and one
system of laws and it is only to the extent to which the Court for Native
Matters can fully dischatge the reguivements of the present systeh that 1% -can
validly exercise jurisdiction today. - .

"I say nothing ag to the powers of the Administration in the first
applicabionof law and order to people who have not previously been in
pffective control in remote areas, for in such cases speclal considerations
mugt apply and specisl discretions musd be exercised by officers in the |
field; but in a dispute between the people of Gaile and Manugoro, who have
been living in a gtate of law and order for very many years, it must be '
remembered that these people are not only natives, and are nol only required
to obey the law; bub are entilled as eifizens %o the full protectlon
of our legal system, Tt follows therefore in my view that in a cage vhere %the
evidence discloses facts raising a strong probability that several persons
would be found guilby of comnitting indictable offences, 1t is the duby of
the Magistrate, regardless of the jurisdiction in which he is sitting, to
Ingtitute proceedings Lo commit thosepersons for trial, unless the Crown
in the appropriate manner exercises its discrebion nob to prosecute in respect
of thoge offences,

It is nol appropriabte that such a discretion should be exdercised
by a Magistrate for' Fative Matters, 8uch a discretion is traditionally :
exercised by an Attorney Genoral in hig capacity os guardian of the public
interest. It ig exerciped having regard nob only to the inberesbs of the
offenders, or of the Orawn, but fto the protection of the community at large..

In the Territory I think that such a discretion cannch be exorcised withoutb
reference to the Department of Laws

Even so the Magistrate is sblll in the difficulbty that he camnoh
properiy ask for instructions as to what he shovuld do, for this he must
decide himself. I think that once he is satisfled upon the evidence that
there is a prims facie case for a prosccution under the Criminal Code he
ghould adjourn the Court for Mative Matbers and have committal proceedings
%Oékgélotgigﬁ:r:esponsibﬂity then resbs on the Departmerd of Law o decide 'Wha‘:t course is
In the present cese I do not say that ab this stage the parties
concerned should be brought to trisl. Baving heard all the evidence I
think that the facks warrent a decision by the Crown not to pregent them for
trials

There are two other matbers to which I should refer although
upon the evidence called before me these questions did not arise for
decigion,

The First is that the Complainant in the Court for Native APTairs
vas a native policeman who had nothing to do with the dispute and who had
apparently been jnstructed to lay the Complaint as a policeman, The effect
of the second paragraph of Section 6 of the Ordinance and of the Regulations
3 end 4 must be read in the light of the whole of the legislation and the
purpose for which the Jurisdicltion was esbablished. I think thet it is a
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least doubtful whether a native acting in an official eapacityron behalf
of the Adminigtration can properly be a “Complainent" within the meaning
of the Regulations, or whether a charge laid by him in such capacity constitut
© eg-a matber arising asg between natives, particularly when indictable
offences may be involved, If offences under the regulations are being
dealt with it would at least be the safer course for the Complainant to be
one of the natives directly affected by the conduct complained of in his
capocity as a nabive, unless the Magistrabe upon recelving informstion
appropriate fo& the purpose decides to proceed under Section 23 of his own
accords

The other point to which T should advert is that the offence
charged in this case was “behavdng in a threatening mamer? under Regulabion..
7l{c)s However the particulars of the offence indicate that it consigted of
throwing a spear. The aobual throwing of a spear could hordly constitute
threatening behaviour unlegs the threat was communicated to the persen
threatened or in other words unless the person at whom the spear was thrown
observed that it was thrown at him under circumstances that would cause him
%0 know that he was under atback. Moreover the throwing of a spear does not
of dtgelf imply shy thrzat to do any other injury if the spear misses.
In the present case the evidence was not clear on the point, bubt on the
Complainant's evidence it seemed likely that the spear was not cbserved until,
it had sctually missed the iatended objective, The throwing of the spear
wouid undoubtedly constitute an assault under the Criminal Code hub the
ﬁegulations dc nob expressly deal with an assault of this character and wnless
the general behaviour of the Defendant could have been brought within the
terms of Regulation 7Ll(e), I do not see that the Defendant could have been
succegsfully progecuted for sny offence within the jurisdiction of the
Court £or Native Matbdrs,

In the present case the validity of any of the Regulations did

not ariss for determingbion,




