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This was an Appeal from a decision Native Matters 

s i t t i ng  a t  Rigo. I ::.: allowed the Appeal t o  proceed as  a rehearing and 

having heard ora l  evidence I allowed the Appeal and se t  aside the order 

appealed from, which convicted the Appellant of behaving i n  a threatening mawer 

and sentenced him t o ,  s ' k  &eks &n$$gonment. - - . . 

On the hewing . . of the Appeal I had the advantage of having both 

parties represented by qualified officers of the Crown Law Department and I 

heard the evidence of a hunber of r?i%nesses who were not called in  the 

Court of Nati+ Matters* Mrm Ivan bhmpionp Chief Native Lands bornmissioner also 

gave importa& eviddnce b d o i e  me; He could not have been req&bed to  give 

evidence in the Court f o r  ~ a t i v i  Matters. Upon the evidence called before me 

I reached the conclusion tha t  the coipl&nt could not be sustained and that  

the conviction should be se t  aside, A t  the eonchision of the hearing I 
indicated t h a t  there were some observations tha t  I ~ d d l d  l ike  t b  M e  in the 

hope t h a t  they might be helpful to  Magistrates for  Native Matters who are I 
think charged with the task of carrying out very responsible duties which must 

frequently give r i s e  t o  the utmost difficulty.  

The Magistrate must himself carry out a thorough investigation of 

the particulars connected with the Complaint.. He must then convene h i s  Court, 

arraiige for  the evidence of the part ies  concerned and then a t  the hearing 

?.am regard t o  the in teres ts  of each party as  well a s  determining the matter 

raised by the Complaint, At  the same time it commonly occurs tha t  the 

Magistrate acting as  a Police Officer is required t o  investigate the case with 

a viewto ' laying a charge should h i s  investigation disclose tha t  an offence has 

been committed. H i s  a c t iv i t i e s  therefore frequently involve him in a positton 

of considerable conflict  and embarassment, 

the present case a dispute arose beCween a large number 6 

natives compcising people from Gaile and Manugoro, some of whom came into 

violent confl ict  in thecourso of a dispute as  t o  the boundaries of native lands. 

On the evidence given in the Court fo r  Native Matters it appeared tha t  two 

people had thrown spears during the dispute and tha t  these spears were 

obviously capable of inf l ic t ing  serious wounds. The defence was a denial 

tha t  a spear had been tkown by t h e  Accused at a l l ,  and the preliminary 
I 

enquiryappears t o  have been directed t o  ascertaining which of the people 

present saw the spear thrown, The resul t  was that those who said tha t  they 

did not see it thrown were not call.sd as  witnesses, from which it i s  apparent 

that the Defendant's purely negative case was not supported by evidence which ! 

was available a t  the G o u t  hearing. $ome of these witnesses were called on 

the. hearing -of the Appeal and the i r  evidence carried cflough weight t o  resu l t  h 

the conclusion indicated above. 



. !ho witnesses who said tha t  a spear was thrown by the  accused were 

Manugoro natives who on t h e i r  own evidence played a much more culpable part  

i n  the -. fighting and threw spears of a much more dangerous type. The only 

other supposed eye witness was the wife of one of these men, so that  they 

were a l l  partisan witnesses whose evidence must be viewed %nth considerable 

suspicion. 
,,.' . . 

It appeared from the evidence therefore %haat d t  leas t  two of t h e  

participants in  the dispute had co&itted &lictablt! &!fence$ 6f quicd 

serious character a x l  the questLon inust havb presen&i i t s e i f  ftr *he 

magistrate whether he should prdaeed t o  deai  &tK.tiiese :$e+id.uiider the 

Native Regulations or whether they.,should he committed for  t r i a l  t o  the 
. . . z  . . .. . 

Supreme OtiiirtL This raisee dili8dtLy tho scope &d off8o.t o? gbdtTb;l 8 

ok the &&e ~egulakibtis tuliich on thd face of c@peais 60 ~ & y  &that i h  ?G$ 
best khak & person who has commYcted an offence should be t r i ed  by the 

Court of Native Matters and not under the General Lax?; but purports t o  

give a Resident Magistrate power t o  aggravated offences under the General . : ,  

Law. It is many years since Resident Magistrates had jurisdiction t o  tfty 

aggravated offences under the goneral lawr 

Regulation 8 is probably responsible fo r  the common misapprehension 

tha t  in the Territory there are two systems of l a w  i n  operation, one of them 

administered by the Department of Law and the other administered i n  $elation 

t.0 natives by the Depastment of Native Affairs, and tha t  e i ther  Department 

may deal with any matter which ar ises  according t o  considerations of 

Administration policy. 

Such a notion cannot be accepted today whatever the position may 

have been when the Native Regulation Ordinance was passed in 1908. The 

Court fo r  Native Matters was established in order t o  introduce a t  the most 

elementary leve l  possible a concept of the administration of law and order 

t o  a people of whom the l a t e  S i r  Hubert Murray sa5d "I do not know tha t  

I have ever heard or read of any t r ibe  in Papua by whom anything even remotely 

resodding administration of justice has even been attempted." 

The apparent purpose of the Regulations and of the jurisdiction 

conferred upon the Court was t o  deal with the simplest disputes between 

natives, such as  tho example given i n  Regulation 30 where Lohia 

accuses another native of stealing two bunches of bananas from h i s  garden. 

The Ordinance provides tha t  nothing is t o  be titken Lo mnfer  

upon any Court fo r  Native Matters any authority except as  between natives 

(Section 6) and the Regulations guard against exceeding t h i s  l imitation 
I 

, by providing in Regulations 3 and L+ tha t  only a person who comes within 

the definition of a native can have the Regulatiom applied t o  him and tha t  

only such a person cab bo a Complainant or a Defendant in the Court of Native 

Matters or  can be compelled t o  g5ve evidence in such a Court. The 

Magistrate cannot derive any authority beyond the regulations. These s e r i m s  

limitations upon the  effective jurisdiction of the Court must be taken into 

account by the Magistrate in arriving a t  any decision under Section 8. 
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Uhdef the present- Constitution there: is .only one system of ~o^urts.and one 

system of la1.7~ and it is only to  the extent t o  wh.ich the Court fo r  Native 

Matters can f i l l y  discharge the, requirements of the present systeh that  it can 
: 

validly exercise jurisdiction- today. 

I say nothing as t o  the powers of the Administration in the f i r s t  

applicationof:law order to  people who have not previously been i n  

effective control i n  remote areas, f o r  i n  such cases special considerations 

must apply and s p e c i d  discretions must be exercised by off icers  in the 

f ield;  but in  a dispute between the people of Gaile and Manugoro, who have 

been l iv ing  in a s t a t e  of la31 and order for  very many years, it must be 

remembered that  these people a r e  not only natives, and are not only required 

t o  obey the law; but are en t i t lcd  as citizons t o  the f u l l  protection 

of our legal  system. It follows therefore in my view tha t  in a case vhere the 

evidence discloses fac ts  raising a strong probability tha t  several persons 

would bc found guilty of committing indictable offences, it is the duty of 

the Magistrate, regardless of the jurisdiction i n  ?~hich he is s i t t i ng ,  to  

in s t i t u t e  proceedings t o  commit thoseporsms for  trial, nnless the Crown 

in the appropriate manncr exercises i t s  discretion not t o  prosecute in re spec t  

of those offences. 

It is not appropriate t h a t  such a discretion should be exercised 

by a Magistrate foF'Native Matters. Such a discretion is  traditionaLly ! 

emrcised by an Attorney Gencral in h i s  capacity as  guardian of the public 

interest. It is cxcrcised having regard not only t o  the interests  of the 

offenfiers, or of the Crown, but t o  the protection of the community a t  large,. 

In the Territory I think that  such a d-iscretion cannot be exercised wj.thout 

reference t o  the Department of Law, 

Even so the Magistrate i s  st i l l  i n  the diff icul ty tha t  he c m o t  

properly ask for  instructions as t o  what he should do, for t h i s  he must 

decide himself, I think tha t  once he is sa t i s f ied  upon- the evidence that  

there is  a prima facie case for  a prosocution Under the Criminal Code he 

should adjourn the Court for  Native Matters and have committal proceedings 

taken, The responsibility t b n  rests on the Doparher& of h . w  t o  decide ~,rlas.t course Ss 
b be talcen. 

In the present case I do not say t h a t  a t  t h i s  stage tfie part ies  

concerned should be brought t o  t r i a l .  Having heard a l l  the evidence I 
think tha t  the facts  warrant a decision by the Crown not to  present them for  

trial. ' 

There are two other matters t o  which 1 should refer although 

upon tho evidence cal led before me these questions did not a r i se  f o r  

decision. 

t %e F i r s t  is  tha t  the Complainast in the Court f o r  Native Mfai rs  

was a native who had nothing t o  do with the dispute and who had 

apparently been instructed to  lay the Complaint as  a policeman. The effect 
of the second paragraph of Section 6 of the Ordinance and of the Regulations 

3 and 4 must' be read in the l ight  of the whole of the legis lat ion and the 

purpose fo r  which the jurisdiction was established, I t h w .  tha t  it. is at 
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l e a s t  doubtful whether a native acting in an of f ic ia l  capacitfon behalf 

of the Administration can properly be a "Complainant1. rqithin the meaning 

of the Rcgulatimss or  whether a charge l a id  by him in such capacity constitu-t 
' 

es  -a matter ar is ing as  between natives, particularly when indictable 

offences may be involved, If offences under the regulations are being 

deal t  with it would a t  leas t  be tho safer  course f o r  t h e  Complainant t o  be 

one of the natives d i r e c t l ~ ~ d f e c t o d  by the conduct complaked of jn h is  

capacity a s  a .native, unlcss the Magistrate upon receiving information 

appropriate for  the purpose decides t o  proceed under Section 23 of h i s  obm 

accords 

The other point t o  which I shouLd advert is  tha t  th? offence 

charged in t h i s  case was 'behaving i n  a threatening manner!' under Regulation.: 

7l(c),  However the particulars of the offence indicate tha t  it consisted of 

throwing a spear. Thc a & a l  throwing of a spear could hardly constitute 

threatening behaviour unless the threat  was communicated t o  the person 

threatened or in other words unless 1;ho person a t  whom the spear was thrown 

observed that  it ims thrown a t  hi% under circmstances tha t  trould cause him 

t o  know tha t  he was under attack, Moreover the throwing of a spear does not 

of i t s e l f  imply any thr-at t o  do any other injury i f  the spear misses, 

In the present case the evidence was not clear  on the point, but on the 

Complainantls evidence it Sec+mec! l ikely that the spear was not observed until!  

it had actually missed the intenCed objective. The throwing of the spear 

would undoubtedly ccnstitute an assault  under the Criminal Code but the 

Regulations do not expressly deal with an assault  of t h i s  character and unless 

the general behaviour of the Defendant could have been brought within the 

terms of Regulation 71(e), I d3 not s e e  tha t  the Defendant could have been 

successfully prosecuted for  any offence within the jurisdiction of t h e  

Court f d r  Native Mat'tdrs. 

In the present case the val idi ty of any of the Regulations did 

not a r i se  for  determination. 


