
!OI'J.VAll AID ~ 

of mGIBAGALIP (Appellante) 

oo8Il4 .. 

VURADlDIR/'.r<IIVlWfGAdARGA 

IDOAL GOVElUUI!R! OOUROIL 

(Re8ponclent ) 

!be Supreme Court, (Gor~ J.) in it. Appellate 

Jur1841ction sitting at Rabaul, New Guinea, 

(on appeal from the Vunadadir Court for Native Affairs) 

23rd June, 1960 and lit July, 1960. 

Counoil Tax _ "Residents" - Proof of - Onus and Method 

Village Book in which the Census i8 reoorde4 is not a Public 

Document 

. On a proseoution for failure to pay tax to a Local Government 

Oounoil the Court for Native AffairS held that:-

liThe Court is of opinion that Reg. 3 of the Native Local 
Government Council Regulations defines residents within 
a Counoil Area, and that the Defendants are residents 
within the Vunadadir/TOma/Nanga Nanga Council. These 
Defendants live in an area known as Tingenagalip. 
Their names and ages are in the Village Book of 
!1ngenagalip. When word is sent for the residents of 
T1ngenaga11p Village to appear for census, the Defendants 
have appeared. The oensuses are held at regular inter
vals and it appears from the Village Book that none of 
these Defendants, either in 1958, or 1959 asked for their 
names to be removed from this Vi~lage Book. The area in 
which they live has been known as Tingenagalip from the 
time of the German Administration. When this CQunc1l 
was proolaimed (Gazette of the 4th peoember 1952) mention 
is made, (in the schedule of the Proclamation) of a list 
of Villages owned or occupied by the Natives deemed by 
customary usage to be the inhabitants of them. This 
proclamation was amended (Gazette of 5th July, 1956) to 
inolude some new villageS, one of which was Tingenagalip. 
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In re TQKlVAR and others 

'!'he Defendant. ha.,. been IhOWD b, ~he Proleoution to be 
oocupying land in the area 'eaud b, ouetcaar, Ulap 
Tingenagal1p Villa,., a villa,. w1 thin the Vuaa4adir/ 
TOma/Nanga-Nanp Oounoll Area. 

The Defendants 41d not briag an, evidenoe to the effect 
that they beloag to another area. Reg. 81 (1) of the 
Nat1ve LoCal Government Coun011 Regulat10ns olearly 
etates that a Rati.,. liable to pay tax has to Ihow oause, 
and proof 11es upon him, as to an, reason wby he failed 
to pay tho. tax. Rome is taken of the ages in the 
Village Book and all of the Defendants are adult males 
and, under Reg. 82, are liable to pay' tax. Furthermore, 
Rule No. 1 of 1959 (of the VunadadirlToma/Nanga-Ranga 
Native Looal Government Coun011) states that adult males 
other than those from Malabanp Village are liable to pay 
Council Tax of £4. The Defendants have not done this. 
The Court therefore finds them guilty." 

!!!M. (1) 

(11) 

The Mngistrate misd1rected himself as to the onus of 

proof. 
It is for the Council affirmatively to prove that 

0. person is a "resident" and not for the appellants 

to shOW that they are not "residents". 

(iii) The Village Boo~ is not a public document and was 

inLorrectly admitted as evidence. 

Cases referred to:-
(0.) Huntley v. Donovan (1850) 15 Q.B. 96' 117 E R 394 
(b) the Kin~ v. inEnbltants of Debenham {18l8) 2 B. and 

~ld. 18; 106 E.R. 334. 
(c) Merrick v. Wakley (1638) 8 Ad. and E. 170, 112 E.R.802 
(d) Doo d. Prance v. Andrews (1850) 15 Q.B. 756, 117 E.R. 

l
eI Sturla v. Freccia (1880) 5 App. Cas. 623 644 
f LiIley v. pettit (1946) 1 K.B. 401 
g May v. o'Su1I1van (1955) 29. A.L.J. 375 
h t.iortpn v. BabcOc~ and WilcoX Ltd. (1930) 43 C. L.R. 163 

Dudley Jones for the Appellants 

Norris Pratt for the Respondent 

Appeal against conviotion on special groundS that 

(i) the Magistrate was in error in admitting the 
Village Book of Tingenagnlip in evidence as proof 
of residence of each of the appellants. 

(11) the Magistrate was in error in finding that the 

appellants and each of them was resident in the 

villa1
e 

of TingenagaliP for a period of not less than 

four months during the year 1959. 

(iii) the Magistrate was in error in finding that the onus 

was on the appellants and each of them to prove that 

they were not residents of the village of Tingenagal~2 
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tor a period ot tour months during the year 1959. 

~l'y JODes , tor the Appellants , submitted l_ 

(a) that the village book had been wrongly admitted in 
ev1dence as there is no leg1slative authority to show 
that it was admissible and that therefore the Magistrate 
admitted hearsay evidence; 

(b) 

(c) 

that there w~s no ev1dence bafore the l'.agist rllte to show 
that the appellants had been res1dent in Tingenagalip 
v1llage for a period in excess of four months, and that 
although there was some slight evidence that they wer~ 
residents of Tingenaga11p v1llage~cspond~nt had not dis
placed the onus of proof to show that this pe riod of res
idency was.of the required time . 

Although Regulation 3 of the Native Local Government 
Council Rogulations defines a resident this was of no 
assistance to the prosecution until they had established 
a period of residency. Before a person can become liable 
for t~xI it must be shown th~t he is a resident within 
Regulat on 3, and that this residency has extended for 
a period longer than four months . According ly , Regulation 
81 C<l-.~ot be applied until it is shown by the Prosecution 
that a Native fulfils the requirements of Regulation 83 , 
namely, that he has been resident for a period of four 
months. The }~agistrate was therefore in error in 
assuming that once residency h3d been established by the 
prosecution it was then on the def~nce to show that they 
had not been there for a perioe in excess of four months. 
The onus for non- payment of Counci l tax did not rest 
upon a defendant until it had been shown that he \las in 
fact li able to pay tax and this could not be done 
un ti 1 evidenc(; \/as called to prove that the defendants 
had been resident in the village for the specified period. 

~~ratt, for the Respondents, conceded that it is necessary -ror the prosecution to aaduce evidence of a period of 
residence in uxcess of four months before it can rely 
on the provisions of Regulation 81, but submitted that 
the village book ~'as ri ::;htly admitted in evidence on 
the ground that it was in fact a public document. For 
defini~ion of public documents see Phipson, 9th Ed., 
PP. 351 and cases t herein, particularly to those which 
pOint out that the document must be one which is not 
made i n the interest of the p~rson making t he document 
Vide Huntley v DonOVan (a) and the Ktn, v. Inhabitant~ 
of Debc'nham (b) and Ho rr i~. \lak1oyc. However, the 
teSt of a public document is set out in Doe d. France 
v, Andre (d) Siurla and Freccia (e) and Lilley v. 
Petti t (fl at 40 ft. He also conceded that there was 
no-tc~i slative authority for the existence of a vill~ge 
book but sought to draw some legislative authority fro~ 
the fact tha~ Regulation 113 of the Native Administrat~on 
Regulations states in effect that any Nat~ve r equ ired to 
do b D' t it Officer or Patrol Off~ce r must appear 

so y a ~s r c of an offence. Although there 
for census or be guilty of record for the purpose of 
1s no mention of a bOOki it d the Court to infer that 
cen sus, t he r espondent n~ e ly method which \faS commonly 
as th" village book ,-,as ~ e r~~ord census, apart from the 
in use in t he Territory 0 sheets there was no other 
reoently introduced tax censu: other ~han in the village 
method of r e cording the censu 
book. 

If the village book \-roN then admitted in evidance 
it would show evidonce of residence in view of the fact 
the census had been carried out since 1949, and that the 23 
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last oensus was lome tew mootbs betore the date on Which the 
tax in this matter tell dlle. He theretore asked the 
Court to draw a Pro.umption at regularity namely that if 
he persons woro in residence at various Periods Irom 1949 

to 195'8, it would bo entitled under the rule governing 
presumpt~on ot previous and subsequent existence ot facts 
to find ~hat the appellants had been in residence tor a 
reasonable period ot timo, and that this period would 
certainly extend over four months (seo !hipsOD on Eyidepce 
9 Ed. page 107-8), He argued that this presumption is -
Itrengthened by the tact that vorbal evidence had been 
given by tho Witnessos to the effect that the appollants 
vere members of Tingina,alip and that one of the witnesses 
bad seen them thore On a number or occasions. 

It the Court made this presumption then taking into 
account tho facts that there vas no con!radicted evidence, 
there was sufficient to establish more than a mere prima 
facie caso. Tho Magistrate was entitled to rOlf · on tlix 
~. O'SYhliYan (g) and Horgan y. Babcock and Wilcox Limited 
h) at page 178, par Isaacs J. The Respondent submitted 

that this was an example of the situation envisaged in MAl 
I.a....Q..'~tUlJ.v_~. (g) where there was certain infor:Jation Which 
vas peculiarly Within the knowledge of the accused person 
and wh~re thJ Court might expect an accused person to fur. 
Dish some sort of reply. It was further submitted that 
Whereas this evidonce was particularly easy for the 
Appell:lnts to adduce, it W:lS extremely difficult for the 
prosecution to adduce such evidonce , and that thurofore 
a furth"r requirement of Hay v. Olsu~l1van eg) had been met. 
It was submitted by the Respondont t at the Magistrate 
was perfectly entitled to expect , in view ot the state of 
the evid0nc~, :l reply by the Appcllants and in the absence 
of such reply he wus untitlod to draw a conclusion suffic
iently advurse to the appellants to warrant a conviction. 

~lel JonG§, in rtlply, submitted that tho first requirement 
set out in Phipson on public documents, namoly, that "the 
book is requir~d by law to be kept for public lnformation or 
reference" h:td not been shO\lll to exist in this case. He 
did not dispute thu r~spondentls submission that a patrol 
officer in mru{in~ a census report was a public officer but 
he did submit th~t the census was not so much for public 
informa~ion as for an administrative purposc, and that the 
book was kept merely for administrative use. There was 
certainly no statutory or legal authority for the existence 
of the book and thero was no l~g:ll obligation on any porson 
to attond ~6 the book or to record any facts or i~formation 
thorcin. H~ also submitted that the fact~ of thls case 
did no~ come within the provisions of May v. OISU~~ ~g) 
and that th~ legislation clearly envisaged proof 
beYond reasonable doubt cf a period of residency in excess of 
four months and th.:lt tho Court would not make ?-DY presump
tion as to 60ntinued existonco and thatt t~c ~:f~~r~;~e 
shOuld have dismissed the case for \Ian 0 s 
eVidence. 

~ Appeal upheld. Convictions quashed. cur ad vult. 

On 1st :uly, 1960 Ili s Honour delivered the following 
jUdgment :_ 

JUDGME.1fl' • 

This is an Appeal from a Court for N:ltive Affairs by 

TOI(AV AR and seven other Natives who were convicted ana 



lun to N tbe tax of 

I.... Looal Oov'raullt COUlloll 

April, 1959, ill OOlRft"ftllt1oll of tbe PJ'C)V1lioll8 ot 

81 (1) aDd 109 of the laUn Local Oovmuaellt 

l'l\llatiolll 1949 aDd .... 11414. 

th. arounda of the Appeal are 1-

!bat the Magistrate ..... in error in a4m1tt11l1 the 

Village Book ot !Il'fG.AGALIP ill 1'114.110. &8 proot of 

residenoe ot each of the appe1laatl. 

bt the Magiatrate waa in error in tintin, tbat the 

and each of th_ were reaidellt 111 the 

'r1llage of TINGEBAGALIP tor a period ot not le88 tban 

tour months during the year 1959. 

!hat the Magistrate waa ill error in fin41ns tbat the 

Onus was on tho appellants and each of them to prove 

that they were not res1dents of the village of TINGENAGALIP 

tor a period of four months during the year 1959. 

That the conviotions were against the evidenoe and the 

weight of evidenoe. 

With regard to ground () it was oonceded by Mr. Pratt 

tor the Respondent that the onus was not on the Appellants and 

~ ~ them to prove that they were not residents of the village 

rl !IBGEliAGALIP for a period of four months during the year 1959. 

In this instance the Regulations governing the levying 

rl Village tax are those of No. 6 of 1950 because at the time of 

the alleged failures to pay the tax. Regulation No. 25 of 1959 

~ not been promulgated. Regulations 82 and 83 of the 1950 

~tions have been amended by the RegulatiOns of 1959 but 

theae amendments are not relative to this Appeal. 

By Regulation 82 of the 1950 Regulations. "Council Tax 

thall be payable by all able-bodied male natives apparently 

abOve +h s .. t the time when the tax falls 
. e age of seventeen year .. 

dUe ' and by such female 
I 'Rho are resident in a council s area, 

IIQt1 t e years resident in 
Vea apparent ly above the age of seven e n 

a COUncil's nrea who have become eligible to vote." 25 
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19 n _VAll 94 other. 

llesuJ,at1on 83 of the .... Bepla:t1oDS promd •• 

lIfor the purpo,. of OOllao11 tuation &D1 Dative who ba, 

for a oont11lU0\18 period of lIore than four montba 1n 

UDAer a Couno1l', ~uri841otion _11 be regar4ed u 

resident in the area prov14ed that a native lball not 

1t.l1&ble to pay tax to more than one OOUDOll in respeot of 

It will be eeen then ill Besula't1on 83 that :i:t 18 

'ISary for tax liability that a Dative 8boul4 have res1ded 

.. a continuous period of more thaD four montba in the area 

paer the Jurisdiction ot the Council which iapoaes the tax. 

say so definitely. but it must mean in 

tax year. 
In Regulation 3 of the Native Local Government 

_011s Regulation. 1950 there is a defin1't1on of "native 

rea1dent within the area of the Council" but this definition 

doe. not apply to Regulation 8) because the opening words of 

leaulation 3 are _ "In these Regulations unless the contrary 

intention appea.rs, II and the ReS\1lation goes on to define 

"Dative resident within the area of the Council." '" 

It seems to me that the contrary intention does 

appear in Regulation 8) of the 1950 ReS\1lations, for it says -

"Por the purposes of Council Taxation any native who has 

resided for a continUOUS period of more thaD four months in 

the area ••••• • •••• shall be regarded as being resident in 

the area.." One is a defin1tion tor the general purposes of 

the Native Local GovernJllent Councils Regulations, while the 

other is an expl1ci t regulation for the purposes of Regulation 

83, and one must look to it only for the residence qualification 

for tax liability. 
Regulation .63 waS no doubt framed to include natives 

froro other areas and foreign natives whO do not have the area 

interests contained in Regulation 3. But one oannot divide 

26 
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two O~8'8, tho •• who have area 1Dtere8t. under the 

nit ion , and tho" who have not. !he tax qual1t1oation 1n 

".tll1.L8Uon 83 a8 to re8idenoe muat appl, to all. A native might 
,. 
"be maintaining a permanent house, tor example, within the area, 

,.t oould be ab8ent trom the area tor the whole ot a tax ,ear; 

Weed tho Village Book 41solo88s tbat this could be 80. He could 

not be liable, just beoause be beld tbe bouse tor more than four 

aontbs but was not residing within the aroa. 

!o become liable the native !DUst have "resided," that is, 

dwelt" within tho area for more than four montbs oontinuousl,. 

The admission in evidence of what is kno'#1as the "V11lage 

Book" was important for the prosecution of the eight accused before 

tbe Court for Native Affairs because the oral evidence tendered was 

meagre. It was necessary for the prosecution to prove not only 

that the eight accusod resided within the area but that they had 

so resided continuously for a period of more t1an four months. 

There was some evidence by the two witnesses, MICHAEL 

TIBU, the Council Clerk, and the Police Constable ROTA, that the 

accused "were residents" of TINGmAGALlP but not that they had 

resided continuously for more than four months within the area. 

The evidence of these two witnesses did not go far 

enough. Perhaps they could not go any further. On the oral 

evidence, therefore, I am unable to find that the eight accused 

were taxpayers. 
The argument was mainly on the admission as evidence 

of what is known as the Village Book, for it was upon the inclusion 

of the names of the Appellants in this Book that the prosecution 

before the Magistrate for Native Affairs relied to obtain a 

conviction. The Magistrate held the Book was admissible and upon 

being admitted the burden of proof was thrown upon the Appellants 
Of cours e this was n at so, 

to show that they were not taxpayers. 

and as I have remarked earlier, counsel for the 

that the onus was rot on the APpellants to prove 

Respondent conceded 

the negative. 

27 
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'lbe 1Iag11trate rel1ed upon Resulation 81 (1) 

ttituted by Regulation 7 of Ro. 2 of 1955, whioh provides that 

'& native liable to pay Counoil ~ shall not without reasonable 

:Q\lle proof whereof lie. upon him refu.e or fail to pay the tax". 

fbi JiaB1stre.te was in error in relying upon Regulation 81 (1) 

b.oauae it has no applioation unless and until the native is found 

to be liable to pay tax. 
There are in law wbat are knoWl as public doc\Dllents 

8 prima faoie evidence of the contents thereo~ 

fbi admissibility of public documents il as a rule governod by 

".tute but if they aro in truth publio documents but their 

a4mi88ibi1ity is not given force by statute, they may be admitted 

at OOllllllon Law provided that their publio character is shown. The 

a4aission of public documents 18 Qr, exception to the hearsay rulo 

on the genoml grounds that they were made in the course of 

official duty respecting facts which were of public interest 

recorded for tho benofit of the publio and available for 

consultation by members of the public. I think the document must 

be DBde for the purposes of tho public. 
The Village Book has no statutOr,y authority. 

During the argument on the Appeal it was not claimed that it bad 

atatutory authority and no-one could suggest its origin. 
It does 

net appear b, whom it was authorised nor by whom it was prepared 

and printe4. 
The Village Book is not one which is kept for the 

It appears 
purpose of recording the names of probable taxpayers. 

to be a book for the purpose of recording the names of villagers, 

their births, deaths and marriages, and general matters in r elation 

to the Village for Departmental information. That it is used for 

the purpose of disclosing probable taxpayers would appear to be 

incidental because the Village Book of TINGENAGALIP was first 

openod on 8th November, 1949 and sO before the Regulations No. 6 

of 1950, which imposed village council Tax, were made. It is from 

this very untidy book that the information is gained from which a 

native becomes liable to tax. 28 
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Nov the Appellaat re ebaned convioted tor 

tor Whloh lt Val o1a1aed they ba4 beco. 

l'he1r namvl Yertl obta1ncad trca the Vl11age Book. It 

argued tor the RelpODdent that tbe Book 1s a public 

and should be a4mitted at CCllllDOD Law on the ground that 

1. a book made tor the purposo ot the pub11c making use ot it 

able to reter to 1t. V1de Lilley y. Pettit (1946) 

at p. '+<>7. 

In my vlew the V111ago Book is not kept tor the purpose 

public and tor tho public to haVE) access to it. The very 

the Book and 1ts contents show that it 1s purely for 

purposes. Indeed tho Book contains material Which I 

public should not be allowed to see. The Village 

vas wrongly admitted as evidonce. 

~v~n if the Book vas adm1ssible, it would not be prima 

tor an exacinat10n ot lts contents reve~ls that 

intormat1on cont~in~4 therein is too uncertain in any event 

a prosecution for t~11urv to p.y tax. 

I uphold tho.; ~~al and qU~1h the convic~1ons recordad 

th ... cle:h: :()~~,-llants, wit:~ co:; ts. 

(end) • 

__ ~_~uv ~ , Barri:;t~r and Solicitor Rablul 

instructed by the S~crotary for Law. 

Published by F.J. Quinlivan, 
Barrlst~r.at.lnw, fron material 
supplied by the Ai'Ileal Judge , the 
Suprome Court Rogistry and N.H . 
Pr,ltt, ,:,sCluire , Barrister .. at. Law. 
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