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1 i .  b. ~ a h o n e y ' s  f i r s t  main argument on behalf of t h e  

1 ' p l a i n t i f f  was t h a t  t h e  Papua and New Guinea 1949-1757 i s  inva l id  i n  
I : whole o r  a t  l e a s t  t o  t h e  ex ten t  t o  which it  purpor ts  t o  set:up a  
i ! Leg i s l a t ive  Council f o r  t h e  T e r r i t o r i e s  of Papua and New Guinea. 

: : 
. . 

I t  was contended t h a t  the. i n v a l i d i t y  a r i ses :  

Because on t h e  proper cons t ruc t ion  of t h e  Trus teeship  
Agreement and t h e  re levant  p a r t s  of:the United Nations 
Charter t he  Dowers therebv conferred a r e  of such a  
s p e c i f i c  and' l imi ted  c h a r i c t e r  t h a t  they do  .not au thor ize  

. t h e  establ ishment of a  compLete system of government such 
a s  i s - found  i n  t h e  Act. 

Because t h e  power t o  s e t  up any government s e rv i ces  i s  
subjec t  t o  t h e  requirement the* t h e  power should be exer- 
c i sed  a s  i f  t h e  Terr? tory  were an in t eg ra l  par t  of 
Aust ra l ia  and . this  involves l i m i t i n g  t h e  exe rc i se  of t h e  
power t o  t h e  Federal powers o f  t h e  Commonwealth Parliament '. 
which s f e  i n s u f f i c i e n t  t o -  s u p p o r t a  system of government 
such a s  i s  t o  be found i n  t h e  Act., 

. . 
Because t h 6  l e g i s l a t i o n  implements a  Treaty and i s  a .  
matter  wi th  r e spec t  t o  External  Af,fairs and t h e  ParLiament 
being s t r i c t l y  confined i n t h e  exerc ise  of t h i s  power t o  "a 
Eiithful p u r s u i t  of t h e  purposes" has no po'wer t o  l 6 g i s l a t e  
f o r  any matters  which a r e  not .  expressed i n  t h e  Trus teeship  
Agreemen$, 

. . 
,Because the  Commonwea'lth being bound t o  exerc ise  a  degree 
of cont ro l  and administrakion i n t h e  T e r r i t o r y  must i t s e l f  
c a r r y  o u t - t h e s e  ob l iga t ions  and is not authorized t o  hand 
over r e s p o n s i b i l i t y  t o  Papua. . . . . 

Mr. MaHoney was only  concerned t d  a t t a c k  those  provis ions  of 
t he  Papha and New Guinea Act which es tabl i shed  a  Leg i s l a t ive  Council and- 
he was prepared t o  concede f o r  t h e  purposes o f  t h i s  case  t h a t .  t h o s e  p a r t s  
o f  t h e  Act which provide f o r  t h e  appointment of an Administrator and . 
Executive Council and Public  Serv ice  and f o r  t h e  establ ishment of a  
Judic ia l  System are va l id  and w i h i n - t h e  contemplation of t h e  Trus teeship  
Agreement. I f  however t h e  i n v a l i d i t y  were ,to extend t o  those p a r t s  of 
the Act'which cons t i t l r te  t h e  p re sen t  Gourt, t h e  Court would have t o .  
dec1ltne:jurisdiction on t h a t  ground, nor ~ o u l d  any purpose. be served b y  
endeavouring t o  juggle with repealed c l auses  a d ,  go hack t o  e a r l i e r  
1egis laFfon whlch,migh.t have been v a l i d  s i n c e - t h i s  would be a  New ~ u i n 8 8  



- 1 
c a s e  and t h e  New Guinea  C o u r t  cou ld  n o t  s i t  i n  P o r t  Noresby t o  de te rmine .  ' 
it n o r  were  a n y o f  t h e  p r e s e n t  Judges  members o f  t h a t  Cour t ,  

As t o  t h e  c o n s t r u c t i o n  of ' t h e  , T r u s t e e s h i p  A g r e e m k ~ t ,  I a g r e e  
t h a t  r e g a r d  must be  had t o  t h e  p r o v i s i o n s  o f  t h e  Mandate b u t  mainly  f o r  
t h e  purpose  o f  a p p l y i n g  by a n a l o g y  some, o f  t h e  d e c i s i o n s  o f  Yhe High 
Cour t  of A u s t r a l i a  under  t h e  New Guinea k c t  1920-1937, Some a s s i s t a n c e  , 

may be d e r i v e d  from a  compar ison o f  t h e  . p r o v i s i o n s  o f  t h e  two i n s t r u m e n t s  
p a r t i c u l a r l y  where a  change i n  l a n g u a g e  i s  invo lved  which may g i v e  some I 
c l u e  a s ,  t o  . t h e  meaning o f  t h e  T r u s t e e s h i p  Agreement which a c c o r d i n g  t o  
i t s  t e r m s  i s  t o  o p e r a t e  i n  s u b s t i t u t i o n  f o r  t h e  Mandate o f  t h e  League of 
Nations.  T h e r e  is  d i f f i c u l t y  i n  t r e a t i r i g  t h e ,  Ti .us teeship  Agreement 
s t r i c t l y  a s  amounting t o  a  n o v a t i o n  and a  s u b s t i t u t i o n  f o r  t h e  League of , 
Nations  Covenant owing t o  i n t e r n a t i o n a l  changes  whi.ch have take.n p l a c e  
o v e r t h e  i n t e r v e n i n g  y e a r s  b u t  t h i s  C o u r t  must a c c e p t  a s  p a r t  o f  t h e  
munic ipal  l a w  t h e  f a c t  t h a t  t h e  T r u s t e e s h i p  Agreement d o e s  amount t o  a  I 

s u b s t % t u t i o n .  ,  NO^ much p o i n t  t h e r e f o r e  a r i s e s  from d e t e c t a b l e  changes  . ' 
i n  l anguage  i n  t h e  secord  I n s t r u m e n t  b u t  t h e  f a c t  o f  change should  be  ,: 

noted,  

A t  t h i s  p o i n t  it may be  wor thwhi l e  o b s e r v i n g  t h a t  t h e  
p r o v i s i o n s  o f  t h e  Papua and New Guinea  Act set  o u t  i n  P a r t  IX a r e  t a k e n ,  
no t  from t h e  T r u s e e e a h i p  Agreement b u t  from t h e  e x p r e s s  t e r m s  o f  t h e  
Mandate. ' The p o i n t  emerges ' t h a t  upon t h e  submiss ion o f  Mr. Mason t h a t  
t h e  powers o f  t h i s  i n s t r u m e n t  shou ld  be  c o n s t r u e d  v e r y  broadly ,  t h e r e  
i s  no d i f f i c u l t y  i n  s u p p o r t i n g  a s  v a l i d  t h e  r e t e n t i o n  i n  t h e  Papua and ,I 
New Guinea Act t o d a y  o f  a  p r o h i b i t i o n  a g a i n s t  s l a v e  t r a d e ,  b u t  i f  M r *  
Mahoney's v e r y  narrow and c o n s t r i c t e d  m e t h o d o f  c o n s t r u c t i o n  were  r i g h t ,  : 
I t h i n k  t h a t  it would f o l l o w  a s  a  consequence,  t h a t  t h e  r e p e a l  of t h e  . '1  
former p r o v i s i o n s  impl i ed  if! t h e  l a t t e r  i n s t r u m e n t  a  s t i p u , l . a t i o n  t h a t  I 
t h e  s l a v e  t r a d e  and o t h e r  m a t t e r s  were n o t  t o  be ' .prohi .b i ted  any lohger , .  
which i s  an i n t e n t i o n  which one  w u l d  h e s i t a t e  t o  impute  t o  t h e  f r a m e r s  
o f  t h e s e  i n s t r u m e n t s .  . , 

. . ' ,  
Coming t o  t h e  e x p r e s s  p r o v i s i o n s  of t h e  Trus teesh ip -  Agreement, .'I 

i t  should  be  no ted  t h a t  t h e  Government o f  A u s t r a l i i  i s  d e s i g n a t e d  a s  
t h e  r e s p o n s i b l e  p a r t y  and i s  d e f i n e d  a s  t h e  "Admin i s t e r ing  Author i ty"  
i n  A r t i c l e  2'. By "Government" I t a k e  it . t h a t  , t h e  Agreement r e f e r s  t o  
t h e  Commonwealth a u t h o r i t i e s  e s t a b l i s h e d  under  t h e  ~ b n s t i t u t i o n  s o  t h a t  9 

I a n y t h i n g  which t h e  "Government" i s  r e q u i r e d  t o  p e r f o m  may be performed 
on b e h a l f  o f  t h e  Commonwealth by an a p p r o p r i a t e  Commonwealth ins t rumen t -  
a l i t y  h a v i n g  c o n s t i t u t i o n a l  c a p a c i t y  t o  d o  so. Under A r t i d l e s  2 and 3 
o f  t h e  T r u s t e e s h i p  Agreement t h e  Commonwealth i s  g iven  s o l e  power t o  . ':. 
" a d m i n i s t e r "  t h e  T e r r i t o r y  o f  New Guinea.  The mekning t o , b e  a t t r i b u t e d  ? 
t o  t h e  word " a d m i n i s t e r "  i n  t h e  c o n t e x t  o f  the .  T r u s t e e s h i p  Agreement :I 
p r o v i d e s  t h e  key t o  t h e  e x t e n t  o f  t h e  powers c o n f e r r e d ,  The word was 
a l s o  used  . i n  a  somewhat s i m i l a r  c o n t e x t .  i n  A r t i c l e  2 o f  t h e  Mandate. t h e  
f i r s t  p a r t  of which r e a d s  "The Mandatory  s h a l l  have  f u i l  power o f  

/I 
I 
II 

a d m i n i s t r a t i o n  and l e g i s l a t i o n  o v e r  t h e  T e r r i t o r y  s u b j e c t  t o  t h e  p r e s e n t  
Mandate a s  an i n t e g r a l  p o r t i o n  o f  ; the Commonwealth of A u s t r a l i a  and may 7 
a p p l y  t h e  laws of t h e  Commonwealth o f  A u s t r a l i a  t o  t h e  T e r r i t o r y  s u b j e c t . )  
t o  s u c h  l o c a l  m o d i f i c a t i o n s  as 'c i rcumstances-  may r e q u i r e . "  T h e  word i s  
a l s o  used  in .  t h e  r e c i t a l s  t o  t h e  Mandate where His B r i t a n n i c  Majes ty  6 s  
r e fe r . r ed  t o  $ s  "exerc is ing."  t h e  M a n d a t e , " t o  a d m i n i s t e r "  New Guinea. I n  

I 
t h e  T r u s t e e s h i p  Agreement. t h e  p h r a s e s  used are:-  
I . . 

: "designated a s  t h e  s o l e  a u t h o r i t y  which w i l l  e x e r c i s e  t h e  
- a d m i n i s t r a t i o n  o f  t h e  T e r r i t o r y "  ( A r t i c l e  2); 

. . / . "The Admin i s t e r ing  A u t h o r i t y u n d e r t a l t e s  t o  a d m i n i s t e r  t h e  
! T e r r i t o r y  i n  accordance  .w i th  t h e  p r o v i s i o n s  of t h e  C h a r t e r  

a n d i n  such  a  manner a s  t o  a c h i e v e  i n  . t h e  T e r r i t o r y  t h e .  b a s i c  
o b j e c t i v e s  of t h e  i n t e r n a t i o n a l  t r u s t e e s l l i p  sys tem,  which a r e  

j .  set f o r t h  i n  Article 76 of t h e  C h a r t e r "  ( A r t i c l e  3 ) r  . '. 

! '' "The Admin i s t e r ing  A u t h o r i t y  w i l l  be  r e s p d n s i b i e  f o r  t h e  peace ,  
! o r d e r ,  good government and d e f e n c e  o f  t h e  T e r r i t o r y  and f p r  t h i s  

pusposo will have t h o  same powerr, o f  l e g i s l a t i o n p  a d m i n i s t r a t i o n  
and j u r i s d i c t i o n  in and o v e r  t h e  T e r r i t o r y  as i f  ,it were on 

i i n t e g r a l :  p a r t  of A u s t r a l i a ,  and w i l l  be  e n t i t l e d  t o  a p p l y  t o  
) t h e  T e r r i t o r y ,  s u b j e c t  t o  such  m o d i f i c a t i o n s  a s  i t  deems d e s i r  



Applying s u c h  a  meaning t o  t h e  word, it. hecomes c l e a r  under j 
t i c l e  2 t h a t  t h e  Commonweal th~is  t o  be  t h e  s o l e  c o n t r o l l i n g  i : 

t h o r i t y  i n  t h e  T e r r i t o r y  s u b j e c t  o f  c o u r s e  t o  e x p r e s s  o b l i g a t i o n s  ' I '  

i s i n g  e l sewhere  i n  t h e  T r u s t e e s h i p  Agreement. I n  i r t i c l e  4 . the . 
mmonwealth i s  r e s p o n s i b l e  f o r  "government" i'n t h e  w i d e s t  t e r m s  i n  ! !  

, ;  
e  T e r r i t o r y  and it i s  agreed  t h a t  t h e  Commonwealth i s  t o  have t h e  

. . i i me porvers.of legislati~n~administration and j u r i s d i c t i o n  a s  i f  t h e  
!;, r r i t o r y  were an i n t e g r a l  p a r t  o f  A u s t r a l i a .  Even. in  h r t i c l e  .8 t h e  ' 

ferences  t o  " a d m i n i s t r a t i v e  and o t h e r  s e r v i c e s "  a p p e a r s  t o  me t o  be. 
l e s s  s a t i s f a c t o r y  i f  it i s  s imply  c o n s t r u e d  a s  meaning " s e r v i c e s  

i i 
r t a i n i n g  t o  t h e  a d m i n i s t e r i n g  a u t h o r i t y  and o t h e r  s e r v i c e s . "  

! .. 
such laws of t h e  ~ornmonwEalt.11 o f  A u s t r a l i a  a s  -it deems 
a p p r o p r i a t e  t o  t h e  needs  and c o n d i t i o n s  o f  t h e  T e r r i t o r y .  
( A r t i c l e  4). 

-, 
I n  t h e  c o u r s e  o f  argument t h e  c0ntex. t  was t e s t e d  b y  t r e a t i n g  

m i n i s t r a t i o n "  a s  e x t e n d i n g  t o  no more t h a n  tile e x e c u t i v e  f u n c t i o n s  : 1 
overnment,and by i n t e r c h a n g i n g  t h e  words"ad.minis t ra t ion"  and 
ernment" wherever t h e y  appeared.  These  p r o c e s s e s  gave i m p r e s s i o n s  I 

ou rab le  t o  one s ide .  o r  t h e  o t h e r -  b u t  i n e v i t a b l y  produced . I !  I 

. . . . .  
j: I 
X , ? .  &.;he c p o s t i o n  o f  c o n s t r u c t i o n  o f  t l l e se  Artj .cl .es , I  ga ined  no I 1 

impression a t a n y  p o i n t . t h a t  na r rowness  of scope  &as i n t e n d e d  b u t  

i t h e  gene ra l :  ~ e n s e  o f  t h e  doCument y h i c h  conveyed i t s e l f  I me :Ii 
; was t h a t  t h e  Commonwealth was t o  b e  i n  s o l e  c h a r g e  of t h e  T e r r i t o r y ,  
i with t h e  wides t .  powers t o  govern. NO na r rower  i n t e r p r e t a t i o n  o f  t h e  
{ Trusteeship Agreement which h a s  been submi t t ed  i n  argument would l e a v e  
,j the Commonwealth w i t h  s l i f f i c i e n t  power and d i s c r e t i o n  t o  a c h i e v e  i n  
; pract ice  any th ing  l i k B  t h e  s t a t e d  o b j e c t i v e s  of t h e  T r u s t e e s h i p  Agree- 
[ merit which c a l l  f o r  c o n s i s t e n t  c a r e  a n d . c o n t r o l  t h r o u g h o u t  .the l o n g .  
' 
f: perioq of development 'of t h e  i n h a b i t a n t s  o f  t h e  T e r r i t o r y .  , 

i Z 
I I t h i n k  : t h e r e f o r e  t h a t  u p o m t h e  p r o p e r  c o n s t r u c t i o n  o f  t h e  ! : :. . ~ r u s t e ~ s h i ~  Agreement.+he po\wer which i s  i n t e n d e d  t o  b,e c o n f e r r e d  i s  1 \:*in the: w i d e s t  t e r m s  a n d  i s  i n t e n d e d  t o  a p p l y  t o a l l  k i n d s  o f  government i '  

/ . :ac t iv i t ies  needed to  e x e r c i s e  s o l e  c o n t r o l  o f  t h e  T e r r i t o r y  and t o  .(' . . 
[ :govern ' the-people  n o t  o n l y  a t  ' t h e i r  p r e s e n t  s t a g e  o f  development b u t  , ,  

through s u c c e s s i v e  S t a g e s  o f d e v e l b p m e n t  u n t l l  a  much inore 
I . ,  

i 
i , s ta te  of s o c i e t y  i s  r e a c h e d .  T t  i s  t h e r e f o r e  n o t  me ie iy  a  power .to 
F ,  I' 

. 

nsequences which cou ld  h a r d l y  have been in t ended .  
, 

. F o r  example i n  A r t i c l e  2 of t h e   anda ate t h e  word "adminis-  
t i o n "  seems t o  mean l e s s  t h a n  '"yovernment"for o t h e r w i s e  t h e  words 
d l e g i s l a t i o n "  would be r edundan t  and y e t  i f  t h i s  p>rase- a s  a  whole 
intended t o  omi t  any power t o  e x e r c i s e  j u d i c i a l  f u n c t i o n s  i n  t h e  

, 

I r r i t o r y  t h e  o b j e c t s  of t h e  Mandate cou ld  neve r  be a t t a i n e d .  1f , ! 
&hing l e s s  t h a n  "government" i s  meant by " a d m i n i s t r a t i o n "  i n  : . !  I/ 
i c l e  2 of t h e  Mandate t h e n  t h e  omiss ion  o f  t h e  word " l e g i s l ' a t i o n "  

' 

t h e  T r u s t e e s h i p  Agreement wherever  power o f  a d m i n i s t r a t i o n  i s  
i L ! 

f e r red  ( excep t  i n  A r t i c l e  4) might  i n d i c a t e  an  i n t e n t i o n  i n  t h e  I .  
s t e e s h i p  Agreement t o  e x c l u d e  a l l  powers o f  1 c g i s l . a t i o n  b p t  t h i s -  :# ! :  
i n c o n s i s t e n t  w i t h  t h e  e x p r e s s  t e r m s  o f  A r t i c l e  1. ! :  

! . 
The word " a d m i n i s t e r "  a p p e a r s  t h e r e f o r e  n o t  t o  be  used  . a s  a  . 1. 

rm of a r t .  I t  a p p e a r s  t o  have been chbsen a s  a.word of wide and , I  
haps, vague import '  a s  a  m a t t e r  o f  i n t e r n a t i o n a l  p r a c t i c e  t o  f i t  

r ious  systems of government which m a y b e  encoun te red .  ' . I ndeed  T ' i  : I :  
ink t h a t  t h e  t r u e  meaning o f  t h e  Mandate arrl of t h e  ~ r u s t e e s h 5 . p  , , 

v ,  

eement can most c l e a r l y  be  a s c e r t a i n e d  i f .  t h e  wirrd " a d m i n i s t e r " .  I! i ! 
taken a s  having no d i r e c t  r e f e r e n c e  a t  a l l  t o  a n y  p r e c i s e  i n t e r n a l  

o c e s s  of government ,but  a s  being use8  t o ' t o v e r  a l l  t h e  v a r i o u s  . . I.: 
wers and d u t i e s  which a  Mandatory o r e T r u s t e o  may n e e d t o  e x e r c i s e  ' 1 ;  
orde r  t o  a c h i e v e  t h e .  o b j e c t s  o f  t h e  Nandate o r  T r u s t ,  Thus an  1 t 
c u t o r ,  c u r a t o r  o r  t r u s t e e ,  i s  commonly sp~oltcn o f  a s  " a d m i n i s t e r i n g "  1 

e e s t a t e  o r  p r o p e r t y  under  h i s  c? re , and  t h e  use .  o f  t h e  word impor t s  ";!: 
general  t e rms  t h e  c o n t r o l  and d i r e c t i o n  a s  w e l l  a s  d e c i a i o n  o f  a l l  , ;  

t e r s  which a r i s e  i n  r e l a t i o n  t o  t h e  e s t a t e ,  Pa rhaps ,  t h e  n e a r e s t  
nonym i n  t h e  context.  would be " t a k e  c h a r g e  o f "  o r  " t a k e  con.l.ro1". 



g o v e r n b u t  a l s o  a  power t o  c r e a t e  a  new and much more h i g h l y  qdvanced 
s o c i e t y  a d  t o  e x e r c i s e  judgment and d i s c r e t i o n  a s  t o  t h e  mealis t o  he .  
employed i n  a t t a i n i n g  a l l  t h e  o b j e c t i v e s  a n d  iriea1.s o f  t h e  T r u s t e e s h i p  
Arlreement. I hold t h a t  tile power i s  c e r t a i n l y  n o  l e s s  t h a n  t h e  power 
confe r red  under  t h e  fo rmer  PMandate and t h a t  i t  i n c l u d e s  t h e  power t o  set  
up f o r  t h e  T e r r i t o r y  c o n s t i t u t i o n a l  government a c c o r d i n g  t o  t h e  viei86of 
t h e  Commonwealth a s  t o  vjhat i n s t r u m e n t a l i t i e s  .of government a r e  from 
time t o  t i m e  s u i t a b l e  t o  t h e  growing needs  o f  t h e .  i - n h a b i t a n t s  o f  t h e  

, T e r r i t o r y .  
! 
I Mr. hlahoney l a i d  g r e a t  emphasis  on t h e  p r o v i s i o n  i n  A r t i c l e  4 

t i i s t  t h e  powers should  be  e x e r c i s e d  a s  i f  t h e  T e r r i t o r y  were  an  ir i te(wa1 
p a r t  of A u s t r a l i a ,  and sdught  t o  i n f e r  t h a t  t h i s  i n v o l v e s  t r e a t i n ( {  t h e  
T e r r i t o r y  a s  i f  it were a n  A u s t r a l i a n  S t a t e  s o  t h a t  b n l y  Federa l  powers 
could b e  e x e r c i s e d .  So . f a r  a s  t h i s  i s  a  m a t t e r  o f  c o n s t r u c t i o n  of t h e  
T r u s t e e s h i p  Agreement I c a n n o t  a c c e p t  t h a t  vier$. T h i s  argument is 
based upon tI!e f a l s e  assumpt ion t h a t  i f  !4elv Guinea  were  made p a r t  o f  . . 
A u s t r a l i a ,  g e o g r a p h i c a l l y  o r  o t h e m f i s e ,  i t  would happen t o  f a l l  w i t h i n  
some e x i s t i n g  S t a t e  boundar i e s .  T r e a t i n g  blew Guinea a s  p a r t  o f  A u s t r a l :  
does  no t  make i - t .  any p a r t i c u l a r  p a r t ,  n o r  d o e s  it mean t h a t  it woilld 
assume t h e  p a r t i c u l a r  p h y s i c a l ,  . l e g a l  o r  c1iii1ati.c c h a r a c t e r i s t i c s  of an! 

zone o f  A u s t r a l i a .  
! 
j I t h i n k  t h a t  t h e , p h r a s e  is i n t e n d e d  .to ex tend  r a t h e r  ' t h a n  limit 

t h e  scope o f  t h e  powers,  s o  a s  t o  overcome any d i f f i c u l t y  t h a t  may be  
thpught t o  a r i s e  from t h e  e x t r a - t e r r i t o r i a l  o p e r a t i o n  of laws o r - a n y  
d i f f i c u l t i e s  which might  b e  t h o u g h t  t o  a r i s e ,  especia l1 .y  i n  I n t e r n a t i o n ;  
law, o v e r  t h e  a p p l i c a t i o n  o f  A u s t r a l i a n  l aws  t o . p e o p l e  and p1aee.s who 
might be  r e g a r d e d  a s  f o r e j g n .  Thus t h e  stop v~l l i ch  I ~vould  a t t a c h  t o  t i  
phrase  i s  t h a t  t h e  Commonwealth may e x e r c i s e  h e r  powers j u s t  a s  i f  tdew., 
Guinea were ~ l e o g r a p h i c a l l y  p a r t  o f  A u s t r a l i a  o r  a l t e r n a t i v e l y  j u s t  a s -  i j  

blew Guinea were a  p a r t  o f  wha teve r  t h e  l e q i l  c o n c e p t  o f  A u s t r a l i a  a s  a 
whole might beo It a v o i d s  any "continental s h e l f "  k i n d , o f  argument.  
Read s imply  a s  a  p r o v i s i o n  d e s i g n e d  t o  remove d o u b t s  o f  t h i s  ]kind,, t h e  
c l a u s e  i s  innocent .enough.  I c a n n o t  r e a d  it  a s  b e i n g  i n t c n d e d  t o  c r e a t 6  
any s u b t l e  c o n s t i t u t i o n a l  d i f f i c u l t i e s  t o  hamper t h e  e x e r c i s e  o f  t h e  
powers c o n f e r r e d  i n  t h e  Agreement. 

i 
A good d e a l  h a s  been s a i d  by w r i t e r s  on I n t e r n a t i o n a l  law and i f  

appears  from t h e  o b s e r v a t i o n s  o f  t h e  Chief  J u s t i c e  i n  F f r o s t  \ r l  

Stevenson 58 C.L.H. 528 t h a t  i n  t h e  o r i g j . n a i d r i f t  o f  t h e  Leaq~ ie  p f  
l ia t ions  Mandate t h e  e x p r e s s i o n  was a s  it now a p p e a r s  b u t  t h a t  a t  t h e  
suggest ion of a  Japanese  d e l e g a t e  it was a l t e r e 4  t o  "a< a n  i n t e o r a l  p a r i  
This  a l t e r e d  p h r a s e  was g e n e r a l l y  a d o p t e d , b u t  i n  t h e  c a s e  o.f t h e  

u s t r a l i a n  T r u s t e e s h i p  h q r e e w n t  i n  r e l a t i o n  t o  Ib!e!:! Guinea t h e  p h r a s e  
a s  changed back a g a i n  t o  " a s  i f  it !?erew. T h i s  h a s  caused some 

specu la t ion  b u t  I t h i n k  t h a t  t h e  most l i k e l y  exp lana ' t i on  i s  t h a t i t  was 
r e - i n s e r t e d  i n t o  t h e  T r u s t e e s h i p  Agreement: i n  i t s  o r i g i n a l  form i n  
accordance w i t h  t h e  d e c i s i o n  o f  t h e H i q h  Cour t  i n  F f r u s t  v v  Stevenso! 
t o  t h e  e f f e c t  t h a t  t h e  T e r r i t o r y  was n o t  a p l a c e  w i t h i n  His M a j e s t y ' s  
Dominions and t i l e r e f o r e  we$ n o t  p a r t  ,of  A u s t r a l i a .  T h i s  removes any '  
suggested s i g n i f i c a n c e  i n  t h e  change and n e g a t i v e s t h e  v iew t h a t  t h e r e  
i s  any i n f e t e n c e  t o  b e  drawn from t h e  T r u s t e e s h i p  Agreement i t s e l f  t h a t  
he s t a t u s  of t h e  T e r r i t o r y  i s  t o  b e  a f f e c t e d  m e r e l y  b y ' t h e  s u b s t i t u t i o r  
f  t h e  words " a s  i f  it were" f o r  t h e  word "as".  

There  was some d i s c u s s i o n  i n  argument a s  t o  - th+ e f f e c t  of a  
eeming c l a u s e  which may be  t a k e n  a s  i m p o r t i n g  a  n e g a t i v e  b u t  I do n o t  
hink t h a t  t h i s  i s  t h e  c o r r e c t  approach.  If f o r  t h o  purpose  o f  some 
c t  a dog is t o  b e  deemed a h o r s e ,  which it c l e a r l y  is n o t ,  t h e  f a c t  
h a t  it i s  n o t  i s  n o t  due  t o  t h o  deeming c l a u s e  b u t  t o  t h e  p h y s i c a l  

c h a r a c t e r  o f  t h e  t h i n g  i n  q u e s t i o n *  On t h e  o t h e r  hand . a  cl.ausb t h a t  
very passenger  disernbarkirig from a  B r i t i i h  s h i p  s h a l l  b e  deemed t o  be 
B r i t i s h  s u b j e c t  makeb no d i f f e r e n c e  t o  anybody 's  q c t u a l  n a t i o n a l i t y  a i  

e r e l y  r e l i e v e s  t h e  r e s p o n s i b l e  a u t h o r i t y ' f r o m  making any e n q u i r y  on t h ~  
u b j e c t  by  r e n d e r i n g  t h e  . t rue  f a c t  i r r e l e v a n t  whichever  way it rnay be. 

I t h i n k  t h a t  t h o  p r e s e n t  p h r a s e  "as  i f "  i s  i n  t h e  same c l i a r a q t e r  and 
akes no d i f f e r e n c e  t o  what was dec ided  i n  F f r o s t  v. S tevenson.  The 
a i l i e r  cases .  d e c i d e d  i n  t h e  High Cour t  a s  t o  t!ie s t a t u s  o f  t h e  ~ ~ ~ ~ i . t ~ ~  



- 
So f a r  a s  - the q u e s t i o n  o f  l i m i t i n g  t h e  ~ommonv;rlalth P a r l i a ~ ~ ~ e n t  t o  

,' the e x e r c i s e  of co l l s t i . t u t iona1  powers of a  Federa l  n a t u r e  depends'  upon t h e  
intention of t h e  T r u s t e e s h i p  Agreement I t h i n k  - t h a t  t h e r e  i s  t o  be found no 

- .  sipport f o r  t h i s  vies;! a t  a l l .  I n  t h e  absence  o f  sotnepo! ; i t ive  i n d i c a t i o n  
to the c o n t r a r y  I would e x p e c t  t h a t  an I n t e r n a t i o n a l  Convent ion would no t  
be concerned w i t h  t h e  i n t e r n a l  c o n s t i t u t i o n a l .  p r o c e s s e s  a v a i l a b l e  f o r  t h e  
contracting powers t o  c a r r y  o u t  t h e  T r e a t y .  The Commonwealth a s  an  

' . '  

in ternat ional  e n t i - t y  has; ?g reed  t o  d o  c e r t a i n  t h i n g s  and it i s  i t s  own 
problem t b w o r K  o u t  how t h o s e  th i .nns  may be done accord ing  t o  i t s  C o n s t i t -  

,. ution. ho reover  I do no t  s e e  how t h e  Commonm.:ealth cou ld  by T r e a t y .  bind it- 
: , s e l f  t o , a c t  o t h e r w i s e  t h a n  i n  accordance  w i t h  i t s  C o n s t i t u t i o n  which i s  
/- binding' on e v e r y  branch o f  t h e  Government,nor .could  any branch of t h e  

iiovernmtnt by c o n t r a c t i n g  on i t s  or?!n beha l f  w i t h  sonlo F o r e i g m p o r e r  a c q u i r e  
. for i t s e l f  powers' s:!hicti c a n n o t  be  e x e r c i s e d  by it under  t h e  p r o v i s i o n s  o f  
i. the C o n s t i t u t i o n .  The r u e s t i o n  of !d ie ther  t h e  F e d e r a l  P a r l i a m e n t  can e x e r -  
; . c i s?  more t,han p u r e l y  F e d e r a l  p o y c r s  i n ' r e l a t i o n -  ti ' t h e  ' T e r r i t o r y  .is t h d r e -  
:- lore a  o u e s t i d n  t o  hn de te rmined  a c c o r d i n g  t,o h t i s t r a l i a r ;  Comm?nweal-th 
"(onsti tutional  la)!! 2nd s i n c e  a  ni~mbor o f  4 i f f i c u l t i e s  i n  r e l a t i o n  t o  t h i s  
:,.aspect of  t h e  m a t t e r  a r o s e  d u r i n g  t h e  c o u r s e  of arqument I w i l l  endeavour 

t ,  t o  doa l i : .~ i th  t h i i  a s p e c t  s e p a r e t e l y  a t  a  l a t e r  s t a g e .  

hs p a r t  o f .  h i ;  a+qumcnt :.!re Kahoney r e 1  i e d  on &. .v. B u r s e s s  e,: n3rt.e 
5.5 C.L.R.608, t o  e s t z b l i s h  t h a t  under  t h e  T r e a t y  paler t h e  Cornson- 

h PRrl i i tnent  cznnol: l e ~ . i s l d . o  beyond t h e  S C O ~ F !  of t h e  T r e z t y  and 
t , t o  show t h a t  Lho T r u s t r + c s l ~ i p  hgreemcnt i n  t h e  p r e s c n t  c a s e  v a s  o f  : 

ro iT~%j~d ' rk5 tT ic ' t ed  i m p o r t  . torwt ;pon<ing w i t h  $he ' p r 8 c i s e l y  Limited 
v i s i o n s  of t h e  Convcnt ion i n  i(. v. klurqess. A s  a  rnc t t e r  o f  c o n s t r u c t i o n  
hink t h a t  t h e r e  i s  no p a r a l l e l .  t o  be dra-m br.t>::een t h e  two %onventions 
oui-!;tion and it i s  c l e a r  frcm 9 a e s s '  c a s e  tli:it t h e  power &it11 r e s p e c t  
e x t e r n a l  a f f a i r s  if a p p l i c a b l e  i n  t h e  p r e s e n t  c a s e  is c o - e x t e n s i v e  ,:!ittl 

le r equ i remen t s  of t h e  T r e a t y  c : l~? tcve r  t h e y  may be. Thus R. v .  B u r w ? ~  : 
PS no t  a p p e s r  t o  me t o  be of any e s o i s t a n c c  t o  t h e  P l a i n t i f f ;  

P 8 

I t  :.:as a l s o  cowtended f o r ,  t i l e  1 l a i n t i f f  t h a t  t h c  p a s c i n g  o f  t h e  
pua and I+w Guinea ; \ct '1949-1957 o p e r a t e d  a s  a n  a b d i c a t i o n  of t he  
mmonivealth's o b l i g a t i o n s  Under 'the T r u s t e e s h i p  At?reement. and t h a t  h a v i n g  

rd $0 t h o s e  ob l ign . t ions  t h e  C;ommoni~~ealtl~ canno t  have any impl i ed  p o w r  
ake: such a  s t e p .  . . 

The argumen:t p u t  forvrarrl on be-half o f  t h e  ~ ' a i n t i f f  a s  t o  a b d i c a t i o n  
air is  t h e  s e e d s  o f  i t s  o m  d e s t r u c t i o n  and .:.!r.' !hhoncy founcJ sonie 
i c u l t y  i n  d e c i d i n g  p r e c i s e l y  t o  ?:hat e x t e n t  h e   was r e l y i n g  upon an un- 
o r i z e d  d e l e g a t i o n  o f  power  mrl t o  h a t  e x t e n t  t h e  o b j c c t i . u n  t o  i lelcq- 
n  a r o s e  o n l y  s o  f a r  a s  it might c o n s t i t u t e  i n  p r a c t i c e  a n  a .Wica t ion  
he  $esponr ib i l i t iG . ;  imposed on t h e  Commo'n:ealth. That  t h e  o b j e c t i o n  

nnot be  base3 on n c r e  d e l e g a t i o n  i.i p l a i n , '  s i n c e  modern c o n s t i t u t i o n a l  . , 

j c t i c e  i s  n o t  i n  any ?Jay r e j e c t e d  and it c a n  h a r d l y  be supposed t h a t  t h e  
s t e e b h i p  Agreement c o n t e m p l a t e s  o r  cou ld  p r o p e r l y  o r  e f f cc t ive1 .y  i ec ju i r c  
t t h e  Execu t ive  branch o f  t h ~ ?  government shot~kd be  bound t o  d i . d i a r g e  

,e t h r e e  f u n c t i o n s  of governmen.t mentioned i n  i i r t i c l e  4 ;  nor  i s  i t , e a s y  
see how t h e  Commonwealth coulri a f f o r d  t h e  i n h a b i t a n t s  o f  t h e  T e r r i t o r y -  
, Iroking r e s p o n s i h j . l . i t i e s  e n v i a g e d  by t.he Agreement w i t h o u t  d e l e g a t i o n  

and g r a d u a l  d c v ~ l o p m c n t  of p r o p e r  i n s t r u m e n t n 1 , i t i c s .  Moreover t h e  
guinent i s  i n c o n s i s t e n t  wieh t h e  submiss ion?  p u t  forward t o  j u s t i f y  an 
t e r f e r e n c e  by t h i s  Cour t  i n t o  .tile d e l i b e r a t i o n s  of t h e  L e g i s l a t i v e  
until., y 'h i ch  argoment emphasizeti .the s u b o r d i n a t e  n z t u r e  o f  t h e  L e g i i -  
t u r e  !and t h e  e x t e n s i v e  c o n t r o l  e x e r c i s e d  b y  t h e  Commonwealth o v e r  i ts  
g i s i a t i v e  powers. 

1 Such. c o n t r o l  i s  r e t a i n e d  by t h e  cont inuc , l  power o f  t h e  Commonwealth 
r l i amen t  t o  p a s s  ove r - r id? .ng  l e c ; i s l a t i o n ,  a n d  i s  a l s , e x e r c i s e d  th rough  
o v i s i o n s  f o r  t h e  : . : i tholding of a s s e n t ,  ant1 t h r o u g h  t h e  Arlminis.trator;who 

r e s i 8 e s  ove r  t h e  L e g j s l a t i v e  Counc i l ,  and i s  bound un6er  S e c t i o n  15 t o  a c t  
ccording t o  a n y j i n s t r u c t i o n s  which he  may r e c e i v e  f r q m . t h e  Governor- 
n e r a l ,  and t h r o u q t ~  d i r e c t  c o n t r o l  o v e r  t h e  v o t e s ,  of  t h e  o f f i c i a l  members. 
t h e  Counci l  who c o n s t i t u t e  a  m a j o r i t y  and t h e  t a b l i n g  of Ord inances  i n ,  



of t h e  o p i n i o n  t h e r e f o r e  t h i t  t h e  e s t a b l i s h m e n t .  o f  t h e  ' . 

Counci l  i n  t h e  T e r r i t o r v  i n  no rvav amounts t o  a n  a b d i c a t i o n  ~. -, - . -  - - .  . 
Cornonweal th ' s  r e s p o n s i b i l i t i e s .  I t h i n k  t h a t  t h e  ~ o m n o " w e ~ l t h  1 ,I 

nd under t h e  T r u s t e e s h i p  Agreement .to r e t a i n  c o n t r o l  o v e r  any 
ment i n s t r u m e n t a l i t i e s  t h a t  o p e r a t e  on b e h a l f  of t h e  CommomN'&alth 1 ! 

e  T e r r i t o r y ,  and I t h i n k  t h a t  t h i ?  pu rpose  i s  ach ieved  - i n  t h e  I'apua j / 
en Guinea Ac t .  fit t h e  same 'time t h e  L e g i s l a t i v e  Counci l ,  i s  des ign66  ; '; 
hieve i - t s  pu rpose  by. a f f o r d i n g  r e p r e s e n t a t i o h  of t h e  v a r i o u s  p o i n t s  / ., 
ew which a r e  comprised i n  t h e  p o p u l a t i o n  o f  t h e  T e r r i t o r y ,  and t h e  11 m a s  a  whole l e n d s  i t s e l f  t o  p r o g r e s s i v e  development from t i m e  t o  I !  
as  c i r cums tances  warrar i t  it, o f  t h e  p r o c e s s e s  o f .  c o n s - t i t . u t i o n a 1  ,I I 

l a t i o n .  T h i s  p a t t e r n  o f  c o n t r o l  i s  c o n s i s t e n t  i n  - the o t h e r  b ranches  ! i 
ernment i n  t h e  T e r r i t o r y  s i n c e  t h e  A d m i n i s t r a t 0 r . i ~  s u b j e c t  t o  
1  by t h e  Governor-Genera l ,  and t h e  decisions of  a i l  C o u r t s  i n  t h e  
ory  a r e  s u b j e c t  t o  f i n a l  a p p e a l  t a  t h e  High C o u r t ,  t h e  a u t h o r i t y  1 , 8  

ch t h e  J u d i c i a l  power o f  t h e  Commonwealth i s  v e s t e d .  !I 
i' i 
I., : 

thinlc tha t .  u n t i l  t h e  T e r r i t o r y  h a s  r eached  a - s t a g e - a t  which t h e  
eeship  Agreement comes t o  an  end it would be  an a b d i c a t i o n  o f  a  
p a r t  o f  t h e  Commonweal.th's r e s p o n s i b i l i t i e s  i f  t h e  Commonvlealth, 
d  i t s e l f  t o  l o s e  c o n t r o l  of t h e  l e g i s l a t i v e  machinery o f  t h e  

tory;  I t  must n o t  o n l y  r e t a i n  t h i s  c o n t r o l  b u t  it must a l s o  r e t a i n  
ower b y  L e g i s l a t i o n  t o  r e c a l l  any d e l e g a t i o n  o f  governmen-t f u n c t i o n s  

ny T e r r i t o r i a l  i n s t i t u t i o n s .  . . 
, 

hold t h e r e f o r e  t h a t  t h e  Comnonviealth i s  empowred t o  e n a c t  t h r o u g h  
a r l i amen t ,  a  c o n s t i t u t i o n  f o r  t h e  T e r r i t o r y  which i n c l u d e s  a  
b ly  c o n t r o l l e d  L e g i s l a t i v e  Counc i l . .  I t h i n k  t h a t  t h e  manner o f  

eving t h e  s p e c i f i e d  o b j e c t s ,  t h e  c h o i c e  o f  i n s t r u m e n t a l i t i e s  s u i t a h l e  
t h e  purpose  from t i m e  t o  t i m e ,  and g e n e r a l l y  t h e  means of a t t a i n i n g  
e  o b j e c t s  a r e  n e c e s s a r i l y  l e f t  t o  t h e  judgment  and d i s c r e t i o n  .o.f t h e  
n i s t e r i n g  f u t h o r i t y  a c c o r d i n g  t o  c i r c u m s t a n c e s  which may e x i s t  from 

e  t o  t ime ,  and a c c o r d i n g  t o  t h e  i n t e r n a l  r e q u i r e m e n t s  o f  i t s  own 
Constitution. 

t was a l s o  contended t h a t  even  assuming t h a t  t h e  Commonviealth had - ' 

t o  s e t  up a  c o n t r o l l e d  l e g i s l a t u r e .  s u c h  a s  was done under  t h e  I' ; 
a t e  by t h e  New Guinea  Act 1920-1932, t h e  passage . -o f  t h e  Papua and ~ein)':; 
ea ,Act 1949-1.957 i n v o l v e ?  a b d i c a t i o n  by t h e  Commonwealth i n  handing . l \  
l e g i s l a t i v e  porvers i n  r e s p e c t  of t h e  T e r r i t o r y  of New Guinea t o  t i l e  

i t o r y  o f  Papua. biore a c c u r a t e l y  it shou ld  be  p u t  t h a t  t h e  conso l id -  
z :  i 

n of t h e  l e g i s l a t i v e  f u n c t i o n s  o f  tl1es.e two T e r r i t o r i e s  l e a v e s  t h e  . 
ro l  o f  l e g i s l a t i o n  a p p l i c a b l e  t o  lJew Guinea i n  hands o t h e r  t h a n  
i t h e r  t h e  2 n h a b i t a n . t ~  o f  Elew Guinea o r  t h e  Cdmmon*ve~lth i t s e l f .  I 
k t h a t  t h i s  argument amounts t o  a  f a l l a c y  f o r  it b e i n g  t h e  d i r e c t '  
o n s i b i l i t y  o f  t h e  Commonwealth t o  r e t a i n  1 c g i s l a L i v e  c o n t r o l  it 

nnot he an  o b j e c t i o n  t h a t  c o n t r o l  i s  i n  t h e  hands o f  somebody 

sion of t h e  T r u s t e e s h i p  it might be wrdng f o r  t h e  
r i r r e v o c a b l e  l e g i s l a t i v e  powers i n  r e s p e c t  o f  New 
are n o t  t h e  i n h a b i t a n t s  o f  Neiv Guinea,  w i t h o u t  

ion, which i f  i t  i s  t o  come from t h e  i n h a b i t . a n t s  themse lves ,  c a n  o n l y .  * , : I  
iven when t h e y  have r eached  a  s t a g e  o f  development i n  which'  t h e y  can  Y,,  1 

a i r l y  expected i n  t h e i r  own i n t o r e s t s  t o  be  bound b y  any c'hoice. I. 
./. 

h they may make; b u t  t h i s  i s  n o t  t h e  p r e s e n t  p o s i t i o n ,  and f o r  t h e  
o n s p r e v i o u s l y  i n d i c a t e d  I t h i n k  t h a t  c o n t r o l  o f  l e g i s l a t i v e  funct iom;! :  
e l a t ion  t o  t h e  two T e r r i t o r i e s  is e f f e c t i v e l y  r e t a i n e d  by t h e  !I : 
ory,jealth and has  n o t  been handed o v e r  e i t h e r  t o  Papua o r  t o  a n y  
inat ion o f  Papua and New Guinea* 

1, 
i/ 

Mr. Mason r e l i e s  on t h e  e x p r e s s  p r o v i s i o n s  o f  A r t i c l e  9 a s  au . tho r i s ing{  1; 
a d ~ i n i s t r a t l v e  un ion  or  f e d e r a t i o n  of t h e  .trvo T e r r i t o r i e s .  ho. 11 

however contended upon h i s  narrower  c o n s t r u c t i o n  of t h e  word. . . !I 
t i v e "  t h a t  o n  no v iew c a n  t h i s  e x p r e s s  p r o v i s i o n  j u s t i f y  a  d.', 
union. I th in lc  it is wrong t o  r e a d  t h e  words *cus?.oms,fiscal I/ ,I 

r a t i v e "  i n  t h i s  A r t i c l e  a s  o f f e r i n g  s t r i c t  a l t e r n a f i v e s  ; "; 
t y a l l y : s x c l u s i v e  o f  each  o t h e r ,  f o r  t h e &  i s  i n e v i t a b l y  some d e g r e e  of  i I! 
prlopping whatever meaning i s  a t t r i b u t e d  t o  t h e  . i n d i v i d u a l  words. !i ; 



I 
so t o  g i v e  p r a c t i c a l  e f f e c t  .to' such  a  c 1 . a ~ ~ ~  t h e  worJ "o r"  woul<i~ have i > 
be read a s  impor t ing  t h e  word "and" becausd it would appear  m o s t ' .  

l i k e l y  i n  t h i s  c o n t e x t  t h a t  t h e  a d m i n i s t e r i m l  a u t l r u r i t y  should  be / 'i: 
I 

r i c t l y  l i m i t e d  t o a  c h o i c e  o f  any one  o f ,  t l ie  t h r 6 e .  I . th ink t h a t  t h e  ! 
I ':. rds "customs, f i s c a l  o r  a d m i n i s t r a t i v e "  a r e  most i l a t u r a l l y  t o  b e  r ead  
! i; 

being' p l a c e d  i n  a s c e n d i n g  o r d e r  o f  d e g r e e ,  so  t h a t . e a c h  succeed ing  i .'! 
: . 

,I i n c o r p o r a t e s  t i le  scope v f  .Llie  word o r  i ~ o r d s  p r ~ c c ~ l i t u ~  i t r  I : .  f i s c a l  : :, 

on o r  f e d e r a t i o n  would t h o r e f o r e  i n c l u d e  a  custonls un ion  o r  f e d e r a t i o n ,  i 
:Ian a d i n i n i s t r a t i v e  unionv!ould i n c l u d e  b o t h ,  b u t  i t  i s  l e f t  e r r t i r e l y  : i 
the d i s c r e t i o n  of t h e  Admin i s t e r ing  h u t h o r i t y  t o .  what e x t e n t  a l l  o r  any 
tire m a t t e r s  f a l l i n g  v ~ i t h i . f ,  t h e s e  group-headings  slrould be  .brought  

t h i n  .i un ion  o r  f e d e r a t i o n  and on what terms.  

C o n s i s t e n t l y  w i t h  t h e  meaning t h a t  I have g i v e n  t o  t h e  'rrord : . . : . 
administer" i n  t h e  T r u s t e e s h i p  Agreement, I t h i n k  t h a t  t h o  word 1 
I m i n i s t r a t i v e '  used i n  C l a u s e  5 shou ld  b e  t a k e n  a s  rncaninq s imply  t h a t  
c ~:onin!onwcalth may " a d m i n i s t e r "  any of i t s  depotdcnt.  T e r r i t o r i e s  

o g ~ t l ~ e r  w i t h  Nevi Guinea,  i f  it re ( j a rds  t h i s  a s  b d n c f i c i a l  t o  ldew Guinea ,  
n the  sanle way a s  a n  e x e c u t o r  o r  c u r a t o r  rnigll-t i f  s o  empowered 1 / 
administer" two e s t a t e s  t o g e t h e r  t o  t h e  a d v a n t a g e  o f  each  e s t a t o ,  i n  ' 
lie e x e r c i s e  o f  h i s  v a r i o u s  l e g a l  powers. Thus t h e  Commonwealtti cont;,ollinq:' 
e  T e r r i t o r y  may by t h e  same a c t s  c o n t r o l  botii. A r t i c l e  5 o n l y  a p p l i e s  

hile b o t h  T e r r i t o r i e s  a r e  dependent .  I 
!I 
j . I 

I t  is c l e a r  . t h a t  t h e  e x p r e s s  agreement c o n t a i n e b  i n  i i r t i c l e  5 h a s  
u t  i n t o ' t h e  T r u s t e e s h i p  9.greemen.t i n  t h e  l i g h t  o f  t h e  e x p e r i e n c e  which 
Ihe Commonwealth had a l r e a d y  ga ined  d u r i n g  war t ime i n  t h e  j o i n t  adminis-  1 
rat ion of t h e  two T e r r i t o r i e s .  I t  i s  t r u e  t h a t  t h i s  war t ime adminis t ra t ibnj .  
as of ati e x e c u t i v e  c h a r a c t e r , b u t  t h i s  was e s t a b l i s h e d  b y  l e g i s l a t i v e  1 '  thori-ty under  the .LJefence  pot:h,  and a f f o r d s  n o i n d i c a t i o n  of t h e  t y p e  i 

governmewt t h a t  would be  .employed i n  peacetirn'e. ' By r e a s o n  o f  
na e x p e r i e n c e ,  however, t h e  Commonwealth i s  i n  a  v e r y  good p o s i t i o n  t o  

rqer of  government and 1 s e e  no j u s t i f i c a t i o n  on t h e  s c o r e  of 
r r e a d i n g  t h e  t e rms  o f  t h e  e x p r e s s  po.wer,so a s  t o  e x c l u d e  a  c o n t r o l l e d  : 

int  l e g i s l a t u r e  i f  t h e  Commonwealth shou ld  t h i n k  t h a t  b e t t e r ' t r a i n i n g  
developoient o f  t h e  i n h ? b i t a s i t s  o f  New Guinea can  be a t t a i n e d  

f  each of which a r e  s o  s i m i l a r .  
,' 1 

. . 

I f 1  am w r o n j  a s  t o  t h e  c v n s t r u c t i o n  o f  t h a  ~ r u s k e e s h i ~  Agreement 
nd i f  on its t r u e  c o n s t r u c . t i o n  it o n l y  e x t e n d s  t o  a d m i n i s t r a t i v e  ac- ts  i n  
be sense of a c t s  a p p r o p r i a t e  t o  be  performed b y  t l ie  E x e c u t i v a  Brat ich  of 

commonwealth Government it s t i l l  d o e s  n o t  n e c e s s a r i l y f o l l . o w  t h a t  t h e  : 
esent Act is i n v a l i d  s i n c e  it may b e  s u p p o r t e d  on e i t h e r  oi: two grounds.  

' 

Ij {I.; 
4 There '  i s  a n o t h e r  a s p e c t  o f  A r t i c l e  4 which was n o t  canvassed i n  . 
i' argument, and t.hat i s  t h a t . t h e  Commonwealth has  - express  power t o  a p p l y  t o  " tlie T e r r i t o r y ,  l aws  o f  t h e  Commonwealth. Th' is  .may mean Bny o f  i t s  

internal F e d e r a l  l a w s , . o r  may i n c l u d e  any l a w , . s u c h  a s  a l a v r  p r o v i d i n g  
!i , system of  government f o r  o t h e r  T e r r i t o r i e s .  I can  s e e  np o b j e c t i o n  t o  
\ ,uh a  law b e i n g  extended t o  o p e r a t e  a l s o  i n  New Guinea and f o r  t h e  laws 

of  lies,Guinea t o  be  p a s s e d  by any, c o n t r o l l e d  L e g i s l a t i v e  Counc i l ,  i f  t h e  
.:. ~ o ~ o n w e a l t h  t h o u g h t  t h a t  i n  t h e  c i r c u m s t s n d e s  t h i s  would 'be a p p r o p r i a t e ,  ! I 

>;,:, . '. 
The f i r s t  i s  t h a t  P a r l i a m e n t  h a s  power und& t h e  C o n s t i t u t i o n  t o  ii' 

!,!jleglsiate i n  r e s p e c t  o f  m a t t e r s  v e s t e d  i n  t h e  Go&rnment ( ~ e c t i o n  5 1 m  
I". q h e  f a c t  t h a t  t h e  e x e r c i s e  o f  E x e c u t i v e ,  powers i s  covered  by Commonwealth 
Yt, 
V ~ ~ ~ i s l a t i o n d o e s  n o t  i n v a l i d a t e  them. On the .  assumpt ion t h a t  .the Act c a n  
6,"o,,ly dea l  w i t h  e x e c u t i v e  m a t t e r s  i n  a un ion  o f  T e r r i t o r i e s ,  t h e  v a l i d i t y  

if t l l n  p rvv i s io l l s  d e a l i n g  ~ii.t.11 t h o  L e g i s l a . t i v e  Council, m i g h t  ba supported 
:ion tho  ground h k  the L q i b l e . k i v e  C o u n c i l  as  a s u b d r d i u a t e  body o x o r c i s i n  

d e l e g a t e d  by l e g i s l a t i p n  i s  p a r t  o f  t h e  Admin i s t r a t ive '  Governnknt 
T e r r i t o r y ,  o r  more r e m o t e l y ,  p a r t  o f  ,the ~ i e c u t i v e  ~ o k n m e f i t  

i;lfhich o f  c o u r s e  I do n o t  s u g g e s t  i s  t h e  case .  I t  h a s  been cos&on p r a c t i c e  ;i 
t f o r  Oornmonwealth l aws  and t h e  l aws  of t h e  S t i t s o f  Clueensland and o f  ; 

if tt Various Territories t o  be  a p p l i e d  o r  adop ted  i n  r e l a t i o n  t o  t h e  T e r r i t o r y  
[ of New,Guinea and f o r  powers and d i s c r e t i o n s  t o  be c o n f e r r e d  by t h i s  means,; 

/ 
L 
I 
1 

I 
s u b j e c t  .to t h e . v i e w s  which. t h e  P a r l i a m e n t  may form a s  .to t h e  s u i t a b i l i t y ,  j 

\ ,f the l e g i s l a t i o n  i n  q u e s t i o n ,  I c a n  s e e  no a b j e c t i o n  on t h e  s .corr  o f  (Ii %i'y,l idity t o  such  a p r a c t i c e .  '8 i 



l l e  ~ommonwealth,  o p e r a t i n ~ j  i n  t h e  Territory. Tha t  i t  is  w i t h i n  t h e  
competence of t h e  Conmonwealth I 'arliarnent -to d e l e ~ ~ a i e  ~ t a . t u t + y  powers 
t o  e x e c u t i v e  b o d i e s  and even f o r  inc iden t ; i l  pur.po.ses t o  j u d i c i a l  b o d i e s  
has l o n g  been recogn ized  and % h i s  r e c o g n i t i o n  is nqain  a p p a r e n t  i n  
l i t torney-General  v .  'The q s e n  ex p a r t e  CloLlennakers' S o c i e t y  94 C.l..i?.29C 
95 C.L.R.529. On t h i s  v iew t h e  p w f e r s  of t h c  L e v i s l a t i v e  Counc i l  would 

.. have t o  b e  r e a d  down t o  whatever  cou ld  b e  dorrc by - the  : : ~ e c u t i v e  o r  t h e  
L e g i s l a t u r e  of t h e  Comnionviea.lth i n  perforinarice of t h e  Trea-ty.  

. . 

The second ground upon w h i c l ~ ' t l i e  v a l i d i t ;  o f  t l ld  ~ e & s l a t i v e  
Council may be  s u s t a i n e d  ' ~ o t w i t h s t a n d i n ~  any a p p a r e n t  r e s t r i c t i o n  i n  t h e  
T r u s t e e s h i p  Agreement r e p r e s e n t s  t h e  h igh-water  nniark of-hi r .  Mison 's  
argument i n  which he  contended t h a t  so  f a r  a s  o u r  munic ipa l  law is con- 
cerned once  it i s  accep ted  t h a t  S e c t i o n  122 o f .  t l ~ e  C o r m o n ~ ~ ! ~ a l t h  
C o n s t i t u t i o n  i s  t h e  p o v m  under which t h e  Uommonwaltll P a r l i a m e n t  may 
l e g i s l a t e  w i t h  r e s p e c t  t o  i31ew Guinea it foliw:,s .tha,t any l e y i s l a t i o n  o f  
t h e  Common*wealth P a r l i a m e n t  d e a l i n g  w i t h  ilewCuine.a i s  c o n s t i t u t i o n a l l y  
v a l i d  and f r e e  f rom any r e s t r i c t i o n .  The d i f f i c u l t y '  abou t  t h i s  -argument 
so  f a r  a s  t h i s  C o u r t  i s  conce rned  i s  t h a t  it d o e s  n o t  appea r  t o  me t o  be  
p o s s i b l e  a t  t h e  p r e s e n t  t i m e  t o  a c c e p t  wi t i iou i  q u a l i f i c a t i o n  t i l e  p r o p o s i t  
i o n ,  t h a t  S e c t i o n  122 i s  t h e .  s o l e  s o u r c e  o f  power. I w i l l  d e a l  f u r t h e r  
wi th  t h i s  p o i n t  a t  a  l a t e r  s t a g e .  

I 
The f o r e g o i n g  c o n c l u s i o n s  based upon t h e  c o n s t r u c t i o n . o f  t h e  

T r u s t e e s h i p  Agreement a r e  s u p p o r t e d  by d e c i s i o n s  o f  t h e  Iligll Cour t  a s  
t h e y  s t a n d  a t  t h e  p r e s e n t  t ime .  The liigtl Cour t  h a s  c o n s i d e r e d . t h e  
p o s i t i o n  o f  New Guinea under  t h e  i e a g u e  o f  Matior,s Manda te  i n  hlainka v. 
Custodian o f  E x p r o p r i a t e d  P r o p e r t y  34 C.L.Ii.ZY7~ J o l l e y  v. Mainka 
49,C.L.R.242 and F f r o s t  v. S tevenson  58 C.L.H.528. I t h i n k  t h a t  t h e s e  
c a s e s  a r e  e q u a l l y  a p p l i c a b l e  t o  New Guinea under  t h e  T r u s t e e s h i p  Agreemen 

The s u b s t a n t i a l  we igh t  o f  t h e  judgments i n  t h e s e  c a s e s  a p p e a r s  to .  
me t o  e s t a b I i s h  t h a t  t h e  Commonwealth P a r l i a m e n t  "is omnipo ten t  i n  New 
Guinea" and has  c o n s t i t u t i o n a l  p o w e r t o  l e g i s l a t e  i n  r e s p e c t  of New 
Guinea,  a l t h o u y l i . a l 1  t h e  J u s t i c e s  d i g  n o t  a g r e e  t h a t  S e c t i o n  1 2 2  of t h e  
C o n s t i t u t i o n  was a p p l i c a b l e , .  and E v a t t  J. expressed  v e r y  s t r o n g l y ,  and 
l a t e r  adhered t o ,  t h e  v iew t h a t  t h e  l e g i s l a t i o n  w a s 0  b e  j u s t i f i e d  under  
t h e  E x t e r n a l  A f f a i r s  porver c o n f e r r e d  by S e c t i o n  5 l & d  n o t  under  S e c t i o  
122. 

The v iews  expressed  by E v a t t  J, i n  J o l l e y  v .  Mainka. ( a t  pacle 278)  
appeared t o  me t o  p roceed  upon t h e  assumption,  o f  f a c t  t h a t  t h e  Cominoriv,ealt 
f i r s t - b e c a m e  i n t e r e s t e d  i n  Igew Guinea a s  a  r e s u l t  of  h e r  own m i l i t a r y  
o p e r a t i o n s  and t h a t  t l l c r e a f t e r  a  Mandate be ing  c o n f e r r e d  d i r e c t l y  upon ti,, 
C o g o n w e a l t h  a s  an i n t e r n a t i o n a l l y  r ecogn ized  e n t i t y  t h e r e  was no s t a g e  
a t  which His h la j e s ty  p l a c e d  t h e  T e r r i t o r y  "under t h e  c o n t r o l "  o f  t h e  
Conmionwealth and no s t a g e  a t  v~hSch.the'Coinmonivealth "o t l i e rwise  a c q u i r e d "  
any r e l e v a n t  i n t e r e s t  i n  t h e T e r r i t o r y .  T h i s  a s sumpt ion  o f  f a c t  a p p e a r s  
t o  be  d e r i v e d  from t h e  f i r s t  r e c i t a l , . t o  t h e  New Guinea Act 1920 which 
appea r s  t o  have been  i n s e r t e d  f o r  t h e  r e a s o n  d i s c l o s e d  i n  t h e  l a s t  r e c i t a  
t o s u p p o r t  t h e  independen t  o p e r a t i o n e o f  S e c t i o n  4 of , t h e  Act i n  c a s e  t h e  
Mandate had n o t  been i s s u e d  when t h e  Actc ,ame i n t o  e f f e c t ,  . . 

i I n  t h e  l i g h t o f t h e  r emarks  o f  t,lie l e a r n e d  c k e f  J u s t i c e  b f t h e  
Nigh C o u r t  i n  F f r o s t  v. S tevenson  58 C.L.R. a't page  549, T s e t  o u t  some 
a d d i t l o n a l  i n f o r m a t i o n  which was g leaned  f rom Government G a z e t t e s  and 
p roc lamat ions  from t h e  o l d  Government P r i n t i n g  O f f i c e  a t  Rabaul which havm 
r e c e n t l y  come i n t o  t h e  p o s s e s s i o n , o f  t h e  T e r r i t o r y  iJuseum, s i n c e  some o f  
t h e s e  f a c t s  d o  n o t  a p p e a r  t o  have 'been p l a c e d  b e f o r e  t h e  High C o u r t  i n  
t h e  c a s e s  above r e f e r r e d  t o ,  and might  have made s o m e . d i f f e r e n c e  t o  t h e  

i views e x p r e s s e d  by E v a t t  J, 
i 

i On t h e  1 2 t h  September 1914  ' a t  Rabaul ,  , a  p roc lamat ion  was made b y  
' 

: Colone l  W i l l i a m  Hol.mes, B r i g a d i e r  Commanding His h i a j e s t y ' s  Naval and 
! 
I t h i l i t a r y  E x p e d i t i o n a r y  F o r c e ,  on t h e  o c c a s i o n  o f  t h e  o c c u p a t i o n  by t h e  
i 
I f o r c e s  under  h i s  command o f  " t h e  f o r m e r  German T e r r i t o r y  o f  The I s l a n d  o f  
; New B r i t a i n  and i t s  l)ependenciest '  and d e c l a r i n g  t h a t  t h e y w e r e  he ld  by hit 
:' i n m i l i t a r y  o c c u p a t i o n  i n  t h e  name o f  His Majebty t h e  King. On t h e  same ' 

? day a  p roc lamat ion  i n  P i d g i n - E n g l i s h  was addressed  t o  t h e  n a t i v e  i n h a h i t - ;  
ants '  o f  t h o  l a t e  German p o s s e s s i o n s  i n  t h e ,  P a c i f i c  which a f t e r  j i v i n g  
c e r t a i n  g u a r a n t e e s  t o  t h e  na - t ive  p o p u l a t i o n  d e c l a r e d  ( - i n  e f f e c t )  . tha t  t hG 
King had t a k e n  t h e  p l a c e  f o r m e r l y  occupied b y  t h e  K a i s e r ,  ("?lo more 'urn 
Ka i se r  God Save 'um King"). The f a c t  t h a t  by  " H r i t i s h "  was n o t  i n t e n d e d  



u s t r a l i a n "  i s  f u r t h e r  i n d i c a t e d  by t h e  folbiving e x t r 3 c t . f r o m  t h e  same 
. . 

"Ypu look him new f e l l e r  f l a g ,  you savvy him? Ile b e l o n g i  ~ i i t i s h  
( • ’ n y l i s h ) ;  he  more b e t t e r  t h a n  o t h e r  f e l l e r ; "  

ie word " B r i t i s h "  o c c u r s  i n  o n l y  two plac ,es  i n  t h i s  p r o c l a m a t i o n  and i n  
ch c a s e  it i s  fol lowed by t h e  q u a l i f y i n g  viord "5n!llisllu i n  b r a c k e t s .  On 

1e 1 7 t h  September 1914. a t  Herbe r t shohe  n e a r  i labaul ;  blew . B r i t a i n ,  t h e  
.mls of c a p i t u l a t i o n  o f  German l!er,! S u i n e a  ,;$ere drawn up arid s ipned  by 
ionel  Holses  and Herr  iklaber., "Act ing Foverhor  o f  thc .German p o s s e s s i o n s  

lown a s  Deutsch Neu Guinea" and an  addendum t o  t h e s e  t e r m s  was s igned  on 
e 27th  A p r i l  1915  a t  Rabaul ,  

It a p p e a r s  from t h e s e  t r a n s a c t i o n s  t h a t  a l t h o u g h  Co lone l  liolmes' bigas 
f a c t  acommander of t h e  A u s t r a l i a n  Z x p e d i t i o n a r y  F o r c e s  i n  t h e ,  a r e a , h e .  

i s ted  t h e  Union Jack and p u r p o r t e d  t o  a c t  a n d .  s e t  tip a ' m i l i t a r y  adininis- '  
t.iori on b e h a l f  o f  His  l k j e s t y  King Grorgc! V u n d  110-t' s p c c i f  i c a l l y  on 
a l f  of t l r cComonvtoa l th  a s  such.' 'This A d m i n i s t r a t i o n  was d e s c r i b e d  ,xs 
" B r i t i s h  A d m i n i s t r a t i o n "  o f  t h e  Colony o r  fo rmer  c o l o n y  of ~ e r m a n  Mew 

lnea. On t h e  2 6 t h  September  1914 t h e  A u s t r a l i a n  Waval Board n o t i f i e d  
Vice-Admiral commanding tlis k l a j e s t y ' s  A u s t r a l i a n  F l e e t  t h a t  t h e  
rnment had appo in ted  Colonel  flolmes a s  A d m i n i s t r a t o r .  .: .lartial  la!^ was 
lairned t h r o u g h o u t  t h e  Colony on t h e  23rd  J u l y  191.5 by L i e u t e n a n t -  

one1 T o l l  a s  "Hctin$l A d m i n i s t r a t o r  under  B r i t i s h  M i l i t a r y  Occupat ion" .  
t h e  7 t h  August 1915 S i r  Rona ld 'Fe rguson ,  Covernor-(ieneral  o f  t h e  

mmonviealth by Co iwiss ion  a p p o i n t e d  Colonei  Pethebridge t o  administer a l l  
a f f a i r s  o f  t h e  G;rman p o s s e s s i o n s  i n  t!?e P . a ~ i f : i c . e n u m e r a t . e d ~ . i n  t h e  
i s s i o n  and t h e m i l i t a r y  a f f a i r s  o f  tha1 ; s l anc i  o f  bliuru. On t h e  9 t h  
ember 1915  Co lone l  P e t h e b r i d g e  a s  " A d m i n i s t r a t o r  under  B r i t i s h  M i l i t a r !  

upat ion o f  t h e  Colony of German New Guinea" i s s u e d  a  p r o c l a m a t i o n  
l i s h i n g  m a r t i a l  law throughou.t  t h e  Colony. 

I 

k h e s e  i n c i d e n t s  suyges.t  on admix tu re  of B r i t i s h  and Comnonwealth 
c res t s .  ( c f .  t h e  t e r m s  of t h e  t n o  p r o d l a m s t i o n s  p u b l i s h e d  on pp.33 and 
of Volume 1 of  t h e  Annotated LaGrs, p f  llcw Guinea 1921-1915). ' 

The - r e s o u r c e s  a v a i l a b l e  i n  t h e  T e r r i t o r y  d o  n0.t m a h i e  me t o  pufsui  
' s  i n q u i r y  f u r t h e r  b u t  it d o e s  seem t o  me t o  be  a  p o s s i b l e  v iew t h a t  Nerz~ 
inea,iuas t a k e n  i n  t h e  name o f  1-)is i ia jes- ty  by 1 7 r i t i s h  In iper ia l  F o r c e s  and 
u l :  tlt? o f f i c c r s  who s e t  up 1.lie Admin i s t r a t io r i  of t l ~ e  fo rowr  rjcrmarl 
r r i t o r y  d id  s o  a s  B r i t i s h  O f f i c e r s  i n  t h c  name of t h a   kin!^ and t h a t  a t .  a  
t e r  s t a y e  t h e  Uni t ed  Kingdom, i n  r e c o y n i t i o n  of t l ; e l o n g  h i s t o r y  o f  

r a l i a n  i n t e r e s t  i n  NWJ Guinea g o i n g  back t o  times b e f o r e  t h e  'German ' .  
exation and i n  v iew o f  t h e  f a c t '  t h a t  t h d  u n i t e d  Kingdom h a s  o v e r  a 
i l a r p r i o d  o f  t i m e  e x p r e s s e d  i t s  d i s i n t e r e s !  i n  i\!eiv Guinea as a  rvhole, 
s e d : t h e  Commonwealth i n  i t s  orin r igh t .  t o  t a k e  c h a r g e  o f  t h e  ,Adminis- 
i o n : o f  t h e  f o r m e r  German C o l o n i e s  w i t h  t h c  - r e s u l t  t h a t  t h e  Mandate v:l~e, 

s  i s sued  was g r a n t e d  t o  t h e  l ( h g  on b e h a l f  of t h e  Con@onwalth.  I t  
s t o  me t h e r e f o r e  t h a t  . i . t  i s  p o s s i b l e  t h a t  i n  f a c t  t h e r e  was a  s t a g e  
liich G r e a t  B r i t a i n  a s  an I m p e r i a l  power rvas p u r p o r t i n g  t o  e x e r c i s e  : 
reign r i g h t s  which were handed o v e r  . t o  t h e  Commonuealtli p r i o r  t o  t h e  
t ing  of t h e  h i d a t e  and t h a t .  i f  t h i s  is s o t h e  r e q u i r e m e n t s  of S e c t i o n  
of t h e  C o n s t i t u t i o n  would t h e n  have been s a t i s f i e d .  Upon t h i s  v iew 
subiequent a c c e p t a n c e  b y  t h e  Common:<:ealth o f  t h e  lo r i e r  s t a t u s  o f  
a tory  i n  r e s p e c t  o f  t h e  same T e r r i t o r y  would n o t  n e c e s s a r i l y  c a u s e  
ion 12% t o  c e a s e  t o  o p e r a t e  s i n c e  t h e  c o n t r o l  and a u . t h o r i t y  o r i g i n a l l y  
ved from t h e  King would have c o n t i n u e d  s u b j e c t  t o  t h e  new c o n d i t i o n s  

d under t h e  Mandate and t h e  T r u s t e e s h i p  kgreement.  
. . 

however t h a t  vihether t h e  d i s s e n t i n g  views of .Mr.  
e x p r e s s e d  b y  Mr. J u s t i c e , S t a r k e  i n  J o l l y  v .  Maink; 

he  C h i c f  J u s t i c e  i n  Ffrost v .  .S tevenson o r  any o f  
r e s s e d  i n  t h e  High C o u r t  s i n c e  hiainka v. C u s - t o d i a  

should  u l t i m a t e l y  be h e l d  t o  be c o r r e c t , ,  i t  s t i l l ,  
l a c k - o f  power i n  t h o  Comr~onr~ealLh P a r l i a m e n t  t o  

roing w i t h i n  t h e  scope of . t h e  Mandate o r  -under t h e  
d  t h a t  s u c h  power is s u f f i c i e n - t  t o  meet t h e  argumel 
t h e  p r e s e n t  c a s e .  I f  S e c t i o n  1 2 2  a p p l i e s  t h e r e  i s  I 

u l t y  which became apparen t '  i n  ' the c o u r s e  o f  argumet 
r e m a i n s  an  open q u e s t i o n  a s  t p w h e t h e r  t h e  t r u e  

. . 



o l  Constitu~Lj.oria1 power f o r  $ 1 ~  Conm~or~!ve~lt i l  I'ml.iiunr?n-t t o  1 e g i s A a . t ~  
pec t  o f  New Guinea i s .  t o  b e  f o u n d  i n  S e c t i o n  12% or. S e c t i o n  51 

I ome o t h e r  provision o f  t h e  C o n s t i t u t i o n  t h e r e  a r e  consequen t i a l . .  
ns invo lv in?  t h e  v a l i d i t . /  o f  t h e  l e g i s l a t i o n  which may c 5 l l  f o r  

r a t i o n  o f  p r i r~ . c j .p l e s  l a i d  down i n  a  number o f  c a 3 e s  pi~evioi1s1.y 
n  t h e . l l i g h  Cour t .  These  d i f f i c u l t i e s  a r e  a ~ l v e r t e d  t o  i n  F f r o s t  v, 

58 C;LoH,528 b y  La-tham C, J .  ( a t  page  5 5 6 ) ,  Dixon J.(a-t page  
by E v a t t  J. ( a t  pp.590-593). 

, . . 

o n s  f o r  t h e  e x c l u s i o n  o f  - 
t u t i o n  ( P o r t e r  v. R. Ex p a r t e  

In F f r o s t  v. S tevenson  it i s  made c l e a r  t h a - t  !'lew C,uinca , . i s  no p a r t  
:.$;.: .% ,.I><,..:, , 

r i t i s h  Dominions., no p a r t  o f  i i u s t r a l i a :  a t i < . t h e r d i o $ e  no p a r t  o f .  
era1 s t r u c t u r e  coming l v i t h i n  t h e  i i u s t r a l i a n  . ~ o w s t i t u t i o n .   he ._  
e a l t h  P a r l i a m e n t ,  a l t h o u g h  it would have  p o i k r  t o  1 e g i s l a . t e  under  
5 1 . g  f o r  t h e  p e a c e  o r d e r  and good gove.rnment o f  t h e  Common!.iaaltt 

spect  t o  Commonl~eal'kh a f f a i r s  i n  New Guinea, '  i n c l u d i n g  t h e  adop t ion  
T r u s t e e s h i p  Agreement, wou?d no t  by v i r t u e  o f  t h a t  p r o v i s i o n  o f  t h e  

' t u t i o n  a l o n e ,  have power to l e g i s l a t e ,  f o r  t h e  p e a c e  o r d e r  and good 
ment .of  t h e  i n h a b i t a n t s  of New Guinea v#ith '  r e s p e c t  to '  t h e i r  own ' 

i 
. . 

The power ' t o  d o  t h i s  i s  c o n t a i n e d  i n  t h e  T r u s t e e s h i p  Agreement, 
s recogriized a s  a  p a r t  o f  o u r  munic ipa l  law when t h e  T r u s t e e s h i p .  
n t  i s  a d o p t e d ' b y  S t a t u t e .  

. . 
T h i s ,  on t h e  f o r e g o i n g  as sumpt ions , .  i s  t h e  o n l y  s o u r c e  o f  power,  

i s  c o n f e r r e d  n o t  upon t h e  Commonwealth P a r l i a m e n t  b u t  upon t h e  
wealth i t s e l f .  The q u e s t i o n  o f  how t h e  Conwonwealth may e x e r c i s e  
ower ( a p a r t  from e x e r c i s e  b y  t h e  Execu t ive  Government). becomes a  
on of t h e  c a p a c i t y  o f  P a r l i a m e n t  t o  a c t  a s  t h e  l e g i s l a t o r  o n  b e h a l f  

e Commonwealth t o  c a r r y . o u t  t h e  r e q u i r e m e n t s  of . t h e  T r e a t y .  It i s  
l l y  a  l e s s  e x a c t i n g  t a s k  t o  e s t a b l i s h  c a p a c i t y  t o  e n t e r  i n t o  a  c l a s r  
nsac t ion  t h a n  t o  e s t a b l i s h  povier o r  a u t h o r i f y t o  e n t e r  i n t o  a  

cu la r  one. L e g i s l a t i o n  o f  t h e  k ind  i n  q u e s t i o n  i s  i n c i d e n t a l  t o  t h e  
cise o f  t h e  t r ea ty -mak ing  power w h i c h  i s  v e s t e d  i n  t h e  Government unde 

goction 6 I P  and capaci2;y t o  l e g i s l a t e  i n  r e s p e c t o f  it. i s  t o  be  found i n  
,,tion 5 1 - z  (R.  v. Uuroess  ex ~ a r t e  Henry) and S e c t i o n  51 me Ijesor - , 6-51 = d o e s  n o t  mere ly  ex tend  beyond. t h e  Commonwealth domes t i c  power 
f government which t h e  Comionkeal th  happens t o  p o s s e s s  under  t h e  F e d e r a l  
@ern. ( R .  v. 13urqess l ,  . . 

. I t  seems t o  me t h a t  t h e r e  i s  a u t h o r i t y  f o r  a  s0iewha.t 'analagous'  
' n  r e l a t i o n  t o  t h e  a p p e l l a t e  j u r i s d i c t i o n  o f  t h e . l i i g h  C o u r t  t o  h e a r  
s from C o u r t s  of t h e  T e r r i t o r y ,  which a c c o r d i n g  t o  t h e  v iews-  d i s c u w  

v a t t ; J .  i n  F f r o s t  v. S tevenson  i s  riot t o  b e  l i m i t e d  s o l e l y  and e x c l u s -  
t o S e c t i o n  7 3  o f  t h e  C o n s t i t u t i o n  ( s e e  p p . 5 9 ~ , 5 9 3 ) .  I f  t h i s  r e a s o n i r  

und ' the  High Cour t  cou ld  h e a r  an a p p e a l  from a' T e r r i t o r y  C o u r t  
rding t o  T e r r i t o r y  Law n o t w i t h s t a n d i n g  t h a t  a s i m i l a r  appea l  would nor 

e? Commonwealth Law from a  F e d e r a l  Couxt,  
, . . 

Upon t h e  p r e s e n t  s t a t e o f  a u t h o r i t y  t h e r e f o r e  I conc lude  t h a t  
. ' 

ere i s  :no l a c k  o f  c a p a c i t y  on t h e  p a r t  of t h e  Commonwealth P a r l i a m e n t  
'' 

exerc is jng on b e h a l f  o f  t h e  Conunonwealth t h e  power c o n f e r r e d  on t h e .  
rnonwealth t o  p a s s  l e g i s l a t i o n  s u c h  a s  i s  found i n  t h e  Papua and New 

t 1949-1957 f o r  t h e  government. o f  New Guinea.  
. 



The second main argument advanced on b e h a l f  o f  t h e  I ' l a i n t i f f  rqas t o  
f f e c t  t h a t  i n  .view o f  t h e  e x p r e s s  r e q u i r e m e n t  o f  S e c t i o n  36 o f  t he  
and !.Jew Guinea Act t h a t  t h e  L e g i s l a t i v e  Counci l  s h a l l  c o n s i s t  o f  

y-nine members, i t  ' cannot  v a l i d l y  f u n c t i o n  o r  a t  any r a t e  p a s s  
l a t i o n  iwhen t h e  membership o f  t h e  Counc i l  s t a n d s  a t  l e s s  t h a n  twenty 

>it i h e  same t i m e  it .shbuld  be observed t h a t  t?ec?us@ th; o b l i g a t i . p n s  

I canno t  a t t a c h  vieight t o  t h e  s u g g e s t i o n  which emerged d u r i n g  
s n t  t h a t  t h e  e f f e c t  o f  v a c a n c i e s  i n ' t h e  L e g i s l a t i v e ' C o u n c i l ,  . 
i a l l y  amongst t h e  e l e c t e d  members would b e  t o d i s e n f r a n c h i s e  t h e  
e  T e r r i t o r y  o r  a -  s u b s t a n t i a l  p a r t  6f i t .  'Il!is c o n s i d e r a t i o n  ~ o u l d  

a f f e c t  t h e  c o n s t r u c t i o n  o f  t h e  Act u n l e s s  it s i ~ o u l d .  be  i n f e r r e d  by 
or1 o f  such  a  c o n s i d e r a t i o n  t h a t  t h e  l e p i s l a t u r e -  must have i n t e n d e d  
t h e  Counci l  shou ld  n o t  b e  c a p a b l e  o f  o p e r a t i n g  a t  a l l w h e n  
cy occurred. .  In  t I m  a b s e n c e  of any e x p r e s s  c l a u s e  i n v a l i d a t i n g  , 

ounc i l  i n  such  an  e v e n t ,  t h e  Cour t  would need some p o s i t i v e  i .ndic- 
i t h a t  t h a t  was t h e  i n t e n t i o n  o f t l i c  l e g i s l a t u r e  b e f o r e  a n y  s u c h  

. . .<?d c l a u s e  could  b e  r e a d  i n t o  t h e  . ic t .  

-. 

Thn r e a s o n i n g  f o r  t h i s  arg&neEt is b a s d  on t l ~ e  n o t i o n  o f  i - lomncr~ t i c  
Icpresentation i n  P a r l i a m e n t ,  no  d o u b t  i n  w ~ r i s e q ~ ~ e i i c e  d f  tius p r o p o s j l g  
0 i i i t roduce t a x  l e g i s l a ' t i 0 . n  i n t o  t h e . T e r r i ; t o r y  and upon t h e  f o o t i n g  t h a t  
iiwr? shou1,d b e  no t a x  w i t h o u t  r e p r e s e n t a t i o n .  I f  t h i s  vieiv c o u l d  h e  
$upported a s  a  rU1.o o f  l a w  t h e  Tax 1 e q i s l a . t i o n  !ilioht be  inva l - lda ted  as' a  
,ronse;juence b u t  u n l e s s  i.t. i s  p u t  for$varrl a s  a  r u l r  :,f l . m ,  I t h i n k  t t w t  
'f: ; I*  l . . i t t l e  o r  no we igh t  a s  a  c ~ n s i ~ e r ~ ~ t i o n  :to be.ta!k"n i n t o  accoun-t .: 
,illen c o n s t r u i n g  t h e  t e rms  o f  an .Act which c o n t a i n s  ~ t i ~ : ~ x p r e s . ;  t e rm , 

.,:jnvalidatinq t h e  p r o c e k d i n g s  o f  t h e  L e g i s l a t i v e  Counci l  i n  t h e  e v e n t s  
2Jlich have o c c u r r e d .  The we igh t  o f  c o n s i d e r a t i o q s  .such a s  t h i s .  must b e  
&jcssed w i t h  due  r e g a r d  f o r  t h e  t y p e  o f  L e g i s l a t i v e  Counc i l  w h i c h h a s  
fb,en s c t  up i n  th.2 T e r r i t o r y .  ?is I have pointi?: l  ou-t i t  i s  no t  a ~ l w o -  
r r a l i c  nor i n  any r e a l  s e n s e  a  r e p r e s e n t a t i o n a l '  ~ O I . U &  I t  i s  and i r ~  t h e  
.exis t ing  c i r c u m s t a n c e s  i S  r e q u i r e d  t o  b e  a  Counc i l  W F  s t r i c t l y  l i d  t r l ,  

, ; I I  c o n t r o l l e d  powers,  and t h e  p u r p o s e  0.f p r o v i d i n g  f o r  members o f  w i d e l y  
i f f e r i n g  c l a s s e s  i s  t o  a f f o r d  t h e  Government c o n t r o l l i n 3  t h e  C o u n c i l  .the. 
rodtest prac:t$.cable v a r i e t y  of p o i n t ?  o f  v i e w  and t o  t a k e  a  s t e p  to:*~ar.ds 

llla 8ievelopment o f  what may u l t i m a t e l y  become a  d e m o c r a t i c  : n  i n  t h e  

o f  tllc Commonwealth under  t h e  T r u s t e e s h i p  i .yxwnent  a r e  c o n t i n u i n g  , 
'obligations i't i s  e s s e o t i a l  t h a t  t h e  Comn~onwealth should r e - t a i n i n  i t s  
-own i n s t r u m e n t a l i t i e s  power t o  r e p e a l  o r  modify a n y ' s u c ! ~  l e g i s l a t i o n  from 
[line t o  t i m e  a s  t h e  n e e d s  of t h e  T e r r i t o r y  may r e q u i r e  and t o  e x e r c i s e  

-aI~[xopria. te,  c o n t r o l  o v e r  a l l  t h e  i n s t i t u t i o n s  o f  qovernnrent c s t ab l5 , shed  
:hder  t h e  Act w i t h  power t o  e x e r c i s e  any governmental  a u t h o r j . t y  . i n  M ~ w  
I~uinea.  There  i s  n o t h i n g  i n  t h e  A c t  o r  i n  t h e  Coinmonv!calth Cons . t i t u t i . on  
$ich vtould p r e v e n t  t h e  f u t u r e  e x e r c i s e  o f  any such  po!vers and I f i n d  
6 
~ L b a t  t h e  Ac t  t h e r e f o r e  compl.ies w i t h  a l l  t h e s e  r e q u i r e m e n t i  o f  t h e  ... 
"Trusteeship Agreement. t , ~  . . 

Wcro, it t h e  i n t e n t i o n  O F  I :arl ih.nant t o  prohi! .>i t  any p r o c e e d i n g s  i n ,  
11:. Couilcil i f  a  vacancy d i s t u r b e d  t h e  pa t t . e rn  o f  r q r e s e n t i ~ t i o n  p rov ided  
or in S e c t i o n  35 one would e x p e c t  t h a t  t h e  quorum p r o v i s i o n s  set .out i n  
Bction 41 would b e  f a r  more s p e c i f i c  and would a t  l e a s t  r e q u i r e  t h e  
rcsence.of soma m + i h r s  o f  e a c h  c l a s s  a t e v e r y  meeting.  . .  . 

Onb nust a l s o  remember t h a t  t h e r e  i s  no power t o  compel an e l e c t e d  
er -to .take h i s  s e a t o r  compel anybody. t o  subinii  h i iqs>lf  a s  a  canrli.dat: 
accept nominat ion o r  appo in t~ i l an t  t o  t h e  Counc i l .  iiioreover t h e  d e a t h ,  

t e s ip i t , i on  o r  d i s q u a l i f i c a t i o i l  of eve r l ' a  s i n g l e  member, and even For tha- '  
t te r  of a  s i n g l e  o f f i c i a l  inember, would on t h e  same argumant,  preve.;t 

Couhcil from worli ing,  and would p l a c e  t h e  c x i s t e n c e  o r  non-ex i s t ence  
the Council  from 'time t o  $ime q u i t e . b e y o n d  t h e  c o n t r o l  o f  t h e  . 

' 

vomment. There  4s no i n t e r m e d i a t e  c o u r c e ;  e i t h e r  i n v a l i d i t y  i s  t o  be 
lnl]ied o r  i.t i s  n o t ;  and I t h i n k  t h a t  on t h e  s c o r e  o f  r e a s o n a b l e r ~ e s s  and 
ne t i cab i l i ' t y  t h e  better cll.oice.wi.th r o f z r e n o e  t o  t h i s  argument i s  t h a t  
r\i:lment d i d  n o t  in-Lend i n  t h e s e  c i rcui i i s tances  t o  ir ival . idatn t h e  
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- .  
; 

s e c t i o n  1 9 ( 4 )  of:  t h e  New Guinea Act 1920-1932 recogn ized  t h a t ,  1 , 
~. here i s  a  ' smal l  L e g i s l a t i v e  Counc i l  s u c h  as e x i s t e d  rlnder t h a t  

! r e  was a  need t o  broaden t h e  v iews  which rn inh t  he  expressed  i q  . 
" !  n c i l  by making p r o v i s i o n  f o r  t h e  .Adminis t ra tor  t o  i n v i t e  non- .  ! ! 

t o  make t h e i r  o p i n i o n s  a v a i l a h l e  t o  t h e  memhers. T h i s  
l e  b read th  o f  v i ews  i s  o b t a i n e d  i n  t h e  p r e s e n t  i \ c t . i n  a  d i f f e r e n t  I : 
combining t h e  L e g i s l a t i v e  C o u n c i l s  .of  t h e  t \ ro  T e r r i t o r i e s i n t o  i 

, !  ger body r e p r e s e n t i n g  a  wider  f i e l d  of i n t e r e s t s .  . . . ;  1 

1' 1 Having made p r o v i s i o n  des igned  t o  i n c r e a s e  t.h? e f f e c t i v e n e s s .  . I 
,! 1 e  of d e b a t e s  w i t h i n  t h e  Counc i l ,  I t h i n k  t11at i t  b y  h o m e a n s  

1 j t h a t  t h e  a v a i l a b i l i t y  o f  e v e r y  memher is t o  be  r e q a r d e d  a s  an ! 
' 1  c o n d i t i o n  o f  t h e  v a l i d i t y  o f  e v e r y  p i e c e  of  l c q i s l a t i o n .  / ! I..: 

S e c t i o n  47A o f  t h e  Papua and New Guinea /ict which was i n t r o d u c e d  . 
g i v e s  r e c e n t  s t a t u t o r y  r e c o g n i t i o n  t o  t h e  p o s s i b i l i t y  o f  i n v a l i d , $  .. 

s i n g  i n  r e l a t i o n  t o  T e r r i t o r y  l e g i s l a t i o n  where u n q u a l i f i e d  4 ,  
t a k e  p a r t  i n  t h e  p r o c e e d i n g s  of t h e  Counc i l .  T h i s  express .  1: : 

'on d e a l i n g  o n l y  w i t h  p e r s o n s  who a r e  p r e s e n t  a t  t h e  Counci l  t e n d s  I ; 
a t i v e  r a t h e r  t h a n  s u p p o r t  a n y l e g i s l a t i v e  r e c o g n i t i o n  of t h e  I .h . 
' l i t y  o f  i n v a l i d i t y  & r i s i n g  t h r o u g h  t h e  absence  of a  member ! 

ny a s  a r e s u l t  o f  a  vacancy. 
. . j i 

, , 

1 became d i s q u a l i f i e d .  

iilere it i n t e n d e d  - t h a t  a  vacancy shou ld  i n v a l i d a t e  any proceedings 
the .Counc i1  it would b e  e x t r a o r d i n a r i l y  d i . f f i c u . ! t + , f ~ r , ~ ~ ~ , ~ ,  , 

1  t o  t r a n s a c t . a n y  b u s i n e s s  u n l e s s  e v e r y  rnember:were ' .present ' i n  

~, 

i ' ,  
C. The o n l y  s u p p o r t  . t h a t  I c a n  s e e  f o r  t h e  P l a i n t i f f ' s .  i n t e r p r e t -  
:'ation i s  based on t h e  d i r e c t  s t a t e m e n t  i n  S e c t i o n  36 t h a t ,  t h e r e  " s h a l l  
$;be 29 ntembers'!. The u n q u a l i f i e d  r i g h t  o f  r e s i g n a t i o n  c o n f e r r e d  b y  
~ t ,  

i.Section 38 c l e a r l y  c o n t e m p l a t e s  thaC vaca i l c i e s  may o c c u r  from t h i s  . 
[cause as w e l l .  a s  from d e a t h  d i s q u a l i f i c a t i o n  and. r imova1 from o f f i c e ,  
;land the  remedy provided f o r  s u c h  o c c u r r e n c e s  i n  t h e  Act i s .  t .he f i l l i n q  
$:of the vacancy under  S e c t i o n  38(3). In v iew o f  t h i s  and o f  t h e  o t h e r  
9,; revisions t o  which.  J have r e f e r r e d  I d o  n o t  s e e  s u f f i c i e n t  j u s t i f i c - .  ;.P 
;-ation f o r  implying i n t o  t h e  a f f i r m a t i v e  words o f  S e c t i o n  36 t h e  n e q a t i  
$:corollary t h a t  should  t h e  number o f  memhers b e  l e s s  t h a n  twen ty -n ine  
,$,the Council must n o t  e x e r c i s e  i t s  f u n c t i o n s .  I t h i n k  t h a t  t h e r e  i s  an  
$:indication . , t e n d i n g  t o  n e g a t i v e  s u t h  an i m p l i c a t i o n ' t o ,  b e  d e r i v e d  from 
$'the o p e r a t i o n  of S e c t i o n  38A i n  t h e  e v e n t  of t h e  Council  r e a c h i n g  a  
j determination t h a t  a  m e e e r  i s  n o t  q u a l i f i e d .  t o  sit,  o r  t h a t  f o r  any 
?,;other r eason  t h e r e  is a vacancy. I t  c a n n o t  be  i n t e n d e d  t h a t  t h e  
kdetermination r o f  t h e  Counc i l  would i t s e l f  b e  i n v a l i d  b e c a u s e  o f  .the 
, . 
$vacancy. T h a t  t h e -  f u n c t i o n  t o  b e  e x e r c i s e d  under  S e c t i o n  38A i s  t o  
:'he 9, regarded a s  o f  t h e '  same c h a r a c t e r  .as t h e  l e g i s l a t i v e  . f u n c t i o n s  o f  
?the Council  i s  i n d i c a t e d  by t h o  wording o f  SectLon 41 p r o v i d i r i q . f o r  a 

j 
i 

so  t h a t  t h e  Counci l  could .  b e  ' a s su red  t h a t  a t  t h e  t i m e  .of p a s s a g e  : 
h B i l l ,  e v e r y  member was' s t i l l  l i v i n g  and had n o t  r e s i g n e d  o r  1 i 

I a g r e e  with,  t h e  s u b m i s s i o n o f  Mr.  aso on t h a t  it i s .no '  
t h e p r e s e n t  s t a g e  .to s a y  t h a t  such ' a  c o n f l i c t  d o e s  e x i s t  o r  w i l l  
r i n  f a c t  e x i s t ,  C e r t a i n l y  it a p p e a r s  p r o b a b l e  t h a t  t h e  two 

ovis ions  w i l l  o v e r l a p  u n l e s s  e i t h e r  o r  , bo th  he amended b e f o r e  t h e  
r r i t o r y  l e g i s l a t i o n  comes i n t o  force ' ,  p a r t i c u l a r l y  i n  v iew o f  t h e  

e r r i t o r i d  p r o v i s i o n  t h a t  t h e  Ord inance  is t o  o p e r a t e  a s  from 1 s t  J u l y  1 ,  1 
959. I t  i s  however chmmon Itnowledge t h a t  many s u h s t a n t i a l . a m e n d m e n t s ,  . ! 
0 t h e  T e r r i t o r y  B i l l  which h a s  n o t  y e t  been p a s r e d a r e  a f  t h e  p rese? t  

r . .  1,; 
$ .  

The t h i r d  m i i n i r g u m e n t  advanced by t h e , ? l a i n t i f f  w i s  t h a t  , t h e  I., 
:.Tax Ordinance o f  t h e  T e r ~ i t o r y  i s  i n v a l i d . b e c a u s e  it: c o n f l i c t s  w i t h  1 : : 1 1  , i f  

-,the p resen t  p r o v i s i o n s  o f  t h e  Income Tax l e g i s l a t i o n  o f  t h e  Common- / I* 

; yrealth which c o v e r s  t h e  whole f i e l d  o f  Income T a x a t i o n  1 e q i . s l a t i o n  and 
;.applies t o  t h e  T e r r i t o r y  a l t h o u g h  it i s  conceded t h a t  t h e  Comrnonyealth 
j ~ c t  c o n t a i n s  c e r t a i n  exempt ions  i n  f a v o u r  of T e r r i t o r y  r e s i d e n t s  w i t h  
" q e c t . t o  income ea rned  i n  t h e  T e r r i t o r y .  I t  was p o i n i e d  o u t  i n  

'I 
.[ 

' , I  
I 

I /  

! argument t h a t  i n  some c i r c u m s t a n c e s  l i a b i l i t y  f o r  income t a x  might  b e  I 
i h c r e a s e d  i f  b o t h  p i e c e s  o f .  l e g i s l a t i o n  were i n  o p e r a t i o n ,  c .  I .Li 



I 
) tihe under c o n s i d e r a t i o n ' ,  a n d  n e i t h e r  t h e  Cour t  n o r  t h e  L e g i s l a t i v e  
;-council can. know a t  t h e  p r e s e n t  t i m e  i n  what p r e c i s e  form t h e  Rill will ' '  

f -  3 be passed assuming t h a t  it i s  go ing  t o  b e  passed.  Nor f o r  t h a t  m a t t e r  -. it be  known a t  t h e  p r e s e n t  t i m e  i n  what p r e c i s e  form t h e  Commonwealth. 2 kt w i l l  be  a t  t h e  d a t e  when t h e  T e r r i t o r y  L e g i s l a t i o n  p u r p o r t s  t o  become 

9. ency can be  a p p l i e d  and 1 t h i n k  t h a t  t h i s  p a r t  o f  t h e  c l a i m  i s  c l e a r l y  
i d .  law.  These t h i n g s  must b e  ltnown p r e c i s e l y  b e f o r e  any t e s t  o f  i n c o n s i s t -  ., , 

. . a: premature* ,: 
* 

' The whole q u e s t i o n  o f  t h e  pover  o f  the! L e y i s l a t i v e  Counc i l  t o  
5s laws w i t h  r e s p e c t  t o  t a x a t i o n  depends  n o t  o n l y  upon t h e  a p p l i c a b i i i t y  
Section 122  o f  t h e  C o n s t i t u t i o n ,  bu-t a l s o  upon ruhethei ,  assuming t h a t  
S t a t u t e ,  1- W.8 M a -  5.2,C.2, i s  i n  f o r c e  i n  t h e  T e r r i t o r y , ( s e e  

w e a l t h  v ,  C o l o n i a l  Combinq 8 Spinn inq  B iiJeavinq C o . . 3 1  C.L.R.421, . 
, it i s  p o s s i b l e '  f o r  -a s u b o r d i n a t e  l e g i s l a t u r e  such a s  tire 
o r i a l  L e g i s l a t i v e  Counci l  t o  impose t a x  w i t h o u t  an e x p r e s s  g r a n t  , 

m Par l i amen t  s p e c i f y i n g  t h e  .time and manner o f  i m p o s i t i o n ,  and t h e  
s t ion  o f  whether  t h e  Commonrea l thTaxa t ion  l e g i s l a t i o n  can  v a l i d l y  
ly t o  t h e  T e r r i t o r y  so a s  t o  i n p o s e  a  t a x  u p o n p e r s o n s  who a r e  under  ' 
a l l e g i a n c e  t o  A u s t r a l i a  depends  i n  t u r n  .upon t h e  q u e s t i o n  r a i s e d  i n  ,- 
s c a s e  a s t o  t h e  a p p l i c a b j l i t y  o f  Commonwealth F e d e r a l  powers t o  t h e  . 
r i t o r y .  At t h e  p r e s e n t  t ime  when t h e r e  i s  no l e ~ i s l a t i o n  p u r p o r t i n g  . 5 

apply t o  t h e  T e r r i t o r y  under  wliich t a x  is l e v i e d  upon p e r s o n s  who a r e  
A u s t r a l i a n  t a x p a y e r s  t h e  whole q u e s t i o n  i s  h y p o t h e t i c a l .  . ' 

Even i f  it. c o u l d  he  e s t a b l i s h e d  a t  t h e  p r e s e n t  t i m e  t h a t  t h e .  1 
: T e r r i t o r y  t a x  l e g i s l a t i &  would b e  i n v a l i d  when passed  and t h a t  it was 
$intended t h a t  it should  b e  p a s s e d ;  I do n o t  t h i n k  t h a t  t h e r e  would be ' : 
&ny grounds f o r  g r a n t i n g  an i n j u n c t i o n  e i t h e r  t o  p r e v e n t  i t s  p a s s a g e o r  
eta prevent it f r o m r e c c i v i n g  a s s e n t .  I t  i s  n o t  s ~ r n g c s t e d  i n  t h e  p r e s g n t  
.$pceeedin(js t h a t  any i r r e p a r a b l e  harm will b e  occas ioned  by t h e  passagg '  
i of a n  i n v a l i d  B i l l ,  and t h e r e  i s  no reasom why t h e  m a t t e r  should  n o t .  w a i t  
&until t h e  R i l l  i s  p a s s e d ,  s o  t h a t  it i i i l l ' b e  p o s s i b l e  t o  a s c e r t a i n  its ' 
i;,,recise t e r m s  and a p p l y  t h e  p r o p e r  t e s t s  f o r  i n v a l i d j t y .  
E: 
f,. 

B Submiss ions  were  made on b o t h s i d e s  a s  t o  whcther  i n  any e v e n t  
? ( h e  c o u r t  shou ld  i n t e r f e r e  w i t h  t h e  p r o c e e d i n ( l s - o f  t h e  L e g i s l a t i v e  . ' 

$council, by  way o f  i n j u n c t i o n  o r  d e c l a r a t i o n  w h i l s t  t h e  L e g i s l a t i v e  
bcouncil i s  c o n s i d e r i n g  t h e  B i l l *  The Cour t  was asked t o  express .  i t s  
i:,v{ews on a l l  t h e s e  q u e s t i o n s  a rgued  s o  t h a t  a l l  p o i w t s  cou ld  be  t e s t e d  
$:.and e s t a b l i s h e d  bn a p p e a l .  

We were r e f e r r e d t o  Tre thonan  v. Ped* 41 S.R-.183 ( 4 4  C.L.R.394) 
c . L . R . ~ ~ ) .  McDonald v. C i i n  1953  V.L.R.411-41.8 and T a y l o Y v .  At to rney- ' .  

1917 0.S.R.208, and it was contended on t h e  p a r t  o f  t h e  P l a i n t . i f f  
we igh t  of e x i s t i n g  a u t h o r i t y ,  is  i n  f a v o u r  o f . % h e  view t h a t  e;en ] 

o f  a  p a r l i a m e n t a r y  .body t h e  CBurts  w i l l  i n  a p p r o p r i a t e  c a s e s  i 
i n j u n c t i o n  t h e  submiss ion.  of an A c t  f o r  a s s e n t .  I n  v iew o f  

'the f a c t  t h a t  t h i s  L e g i s l a t i v e  Counc l l  is n o t  i n v e s r f d  w i t h  s o v e r e i g n  
$ver and shou ld  b e  r e g a r d e d  a s  a  s u b o r d i n a t e  1 e g i s l a t j . v e  body, and i s  a  , . 
&gle chamber p r e s i d e d  o v e r  b y  t h e  A d m i n i s t r a t o r  yho i n  most c a s e s  i s  . i 

owered t o  g i v e  i n m e d i a t e  a s s e n t  t o  a  B i l l ,  we were i n v i t e d  t o  r e a c h  i 

.the conclus ion t h a t  t h e  Cour t  shou ld  no t  h e s i t a t e  t o  i n t e r f e r e  by 
.an i n junc t ion  w h i l e  th'e Counc i l  i s  i n  s e s s i o n  a s  t h e  o n l y  
means of a c h i e v i n g  t h e  same r e s u l t  a s  was ach ieved  i n  Tre thowan 's  case .  : 

' I n  t h e  c a s e  o f  a  s u b o r d i n a t e  and c o n t r o l l e d  l e g i s l a t u r e  o f  
character .  t h e r e  a r e  v e r y  i m p o r t a n t  c o n s i d e r a t i o n s o f  l e g - i s l a . t i v e  . . 

cy involved on t h e  o n e  hand i n  a l l o w i n g  a d e v e l d p i n g  l e g i s l a t i v e  
t o  have t h e  a d v a n t a g e s  o f  a  s t a t u s  comparable  w i t h  t h a t  o f  a  p a r l i a - :  
a s s o o n  a s  p o s s i b l e  and on t h e  o t h e r  hand e n s u r i n q  t h a t : w h i l s t  t h e  

d a t i v e  body i s  i n  f a c t  s u b j e c t  t o  c o n t r o l  t h e  Cour t  should  b e  f r e e  ! 

exerc ise  e f f e c t i v e  s u p e r v i s i o n  and r e s t r a i n t  o v e r  i t s  p r o c e e d i n g s  t o  ' ~ 
e n t i t  from exceeding i t s  l a w f u l  powers,  t h e  scope .  o f  w h i c h , a r e  .not  I 

asily a s c e r t a i n e d ,  The v iews  o f  t h e  l e g i s l a t u r e  on t h i s  q u e s t i o n  o f -  
olicy have n o t  been c l l e a r l y  r e v e a l e d  i n  t h e  P a p a  and Ni,w Guinea Act 
od I t h i n k  it d e s i r a b l e  t h a t  u n t i l  t h e  q u e s t i o n  d o e s  s p e c i f i c a l l y  come 

for d e t e r m i n a t i o n  by t h e . C o u r t  it should  be . l e f t  t o  t h e  l e g i s l a t u r e  .. 

& express  ' i t s  i n t e n t i o n  s h o u l d  .it s o  d e s i r e a  
. . 

, . 
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eover i n  Huohes & Vale v. (.;air 90 C.L.R.203 the"Chie f  J u s t i c e  of t h e  

Court e x p r e s s e s  c o n s i d e r a b l e  d o u b t  a s  t o  t h e  d e c i s i o n  i n  Trethowan's 
i n  r e l a t i o n  t o  Houses o f  P a r l i a m e n t  and I t h i n k  it d e s i r a b l e  t h a t  

. , Court should  'not  a t t e m p t  t o  d e c i d e  t h e s e  p r ~ m a t u r e l y .  
only view o n - t h e  s u b j e c t  which I e x p r e s s -  a t  t h e  p resen . t  t i m e  i s  

t i f  it i s  t o  b e  i n f e r r e d  from t h e  Papua and New Guinea Act t h a t  t h e  
s l a t i v e  Counc i l  i s  i n t e n d e d  Lo b e  a. body o p e r a t i n g  s u b j e c t  t o  c o n t r o l  
he Cour t  a s  t o  i ts  i n t e r n a l  p r o c e e d i n g s ,  t h e  remedy of  p r o h i b i t i o n  
t h e r  a p p r o p r i a t e  p i - e roga t ive  writ a s  an a l t e r n a t i v e  t o  i n j u n c t i o n s  
d e c l a r a t i o n s  i n  t h e  a p p r o p r i a t e  c a s e s  would be  a v a i l a b l e .  

F o r  t h e .  r e a s o n s  g i v e n  I r e a c h  t h e  f o l 1 0 w i . n ~  conclus ions: ;  
. ~ 

(1)  The Papua and New ~ u i n e a  Act 1949-1957 i S  vr i th in  t h e  powers 
c o n f e r r e d  on t h e  Commonwealth by t h e  T r u s t e e s h i p .  Aqreement of 
t h e  Uni t ed  W t i o n s  and i s  a  v a l i d  e x e r c i s e  by  t h e  Commonwealt 
P a r l i a m e n t  o f  i t s  powers. Having r e q a r d  t o  c i r c u m s t a n c e s  

e x i s t i n g  i n  r e l a t i o n  t o  t h e  T e r r i t o r y  o f  New Guinea up t o  t h e  
p r e s e n t  t i m e ,  t h e  s a i d  Act i s  n o t  i n v a l i d b y  r e a s o n  o f  t h e  
f a c t  t h a t  it sets up a L e g i s l a t i v e  Counci l  f o r .  t h e  T e r r i t o r i e  
o f  - Papua and New Guinea. . . 

( 2 )  , The f a c t  t h a t  t h e  number o f  members of t h e  i e j i s l a t i v e  
Counc i l  i s  reduced below 29 by r e a s o n  o f  r e s i g n a t i o n s  d o e s  
n o t  o p e r a t e  t o  i n v a l i d a t e  p r o c e e d i n g s  b e f o r e  . the  L e g i s l a t i v e .  
Counc i l  o r  p r e v e n t  t h e  Counc i l  from e x e r c i s i n g  any o f  i t s  
powers. 

(3 )  The P l a i n t i f f ' s  o b j e c t i o n  t o  t h e  T e r r i t o r i a l  Income Tax DIll 
on t h e  ground t h a t  i t  c o n f l i c t s  w i t h  Commonwealth ~ e g i s l a t i o p  
upon t h e  same s u b j e c t  m a t t e r  i s  p rematu re  and t h i s  q u e s t i o n  ' 

c a n n o t  b e  de te rmined  un les seand  u n t i l  it i s  passed a s  .an 
o r d i n a n c e  and p u r p o r t s t o  become law. 

op in ion  t h e  a c t i o n  s h o u l d  -be d i s m i s s e d  w i t h  c o s t s  t o  he  taxed.  
. . 

j 

. . - A t  t h e  c o n c l u s i o n  o f  t h e  h e a r i n g  Counsel  f o r  t h e  P l a i n t i f f  Was 
l i b e r t y  t o  f i l e  a S t a t e m e n t . o f  Claim and t o  amend t h e  ~ " d o r s e m e n t  

aim on t h e  Writ t o  i n c l u d e  t h e  r e l i e f  asked f o r ' i n . t h e  c o u r s e  o f  - . 

ent  i n c l u d i n g  d e c l a r a t i o n s  a s  t o  v a l i d i t y  and.  i n j u n c t i o n s .  The 
' a t i o n  f o r  an  i n t e r l o c u t o r y  i n j u n c t i o n  was by c o n s e n t  brought  on 

a r i n g  and t r e a t e d  a s  t h e  t r i a l  o f  t h e  a c t i o n  and i n  v iew o f  t h e  
y  and impor tance  o f  t h e  m a t t e r s  invo lved  t h e  h e a r i n g  proceeded 
t w a i t i n g  f o r  t h e D e f e n d a n t s  t o .  dod.iver a  d e f e n c e  .and upon t h e  
t and ing  th t  t h e y  should  n o t  b e  r e q u i r e d t o  d o  so; 


