
This claim f i r s t  c m e  before me i n  J u l y  1957 
on' a demurrer pleadccl at the  i n s t m c e  of t h e  Admini.$- 
ti-a.Lion . then t h e .  solo def endant, There had b ~ s n  in- 
s u f f i c i e n t  compliance with  t h e  demurrer r d e s  and with  
the concurrence of counsel I proceeded t o  t r e a t  t he  
maVter a s  a pieading sumons and- he ld  t h a t  severa l  
paragraphs of thd Statement of Claim couLd n0.b skilllaO 
The P l a i n t i f f  e l ec t ed  t o  discont inue the ac t ion  and 'take 
time t o -  consider  h i s  pos i t ion  wi th  a view - t o  comnencing 
a .  f r e s h  act ion.  

t he present ac t ion  was commenced on 8 th  Novcmber 
195'7 and  again t h e  Administration was t h e '  so l e  dgfcndant. 
The claims made w e r e s i m i l a r  i n  s u b s t a ~ c e  t o  those i n  t he  
e a r l i e r  .acti.on but  t h e  Statement of C l a i m  had been rev ised  
t o  avoid t h e  objection8 previously encountered. Again. 
t he  Defendmt demurred bu t ,  wider t h e  r u l e s , . a l s o  tra- 
versed t h e  f a c t s  r e l i e d  upon b y  t h e  P l a i n t i f f ,  The 
demurrer came before  me. i n  Apri l  1958. ' ' p  held  t h a t  t h e  
claim based on a ' cause  of ac t ion  i n  t o r t  could.not  stand 

' b u t  t h a t  t he  con t r ac t  r e l i e d  on by the  p l a i n t i f f ,  i f  
proved, was kot  unsupported by considerat ion.  3: gave ' 
leave t o  amend t h e  Statement of Claim.. 

.. upon t h e  hear ing of these  demurrer procbCtdings 
I gained the impression t h a t  i t  would have been more 
appsoprihte t o  h e a r  t he  evidence first and t h i s  impression' 
was confirmed on t h e  trial  of t h e . a c t i o n .  

The Sti tement of C l a i m  was amended and 'the 
am'ended Defence was del iyered j u s t  before  t he  t r i a l ,  The 
amendments r a i s e d  f o r  t h e  f i r s t  time t h e  p lea  t h a t t h e  
o f f i c e r s  who entered i n t o  t he  r e l evan t  t r ansac t ion  With. 
the  P l a i n t i f f  had no a u t h o r i t y  t o  con t r ac t  on behalf 02 
the  Administration,. This not  unna tu ra l ly  took Mr. J o n e s  
who appeared f o r  the  P l a i n t i f f  by s u r p r i s e ,  but s ince  he 
had t r a v e l l e d  from Rabaul and had brought h i s  cl ienL and 
witnesses  f r o m ' f a r . a f i e l d  f o r  t he  t r i a l  he  prefqsred t o  
proceed witkthe hearing. He somewhat h a u t i l y  appl ied 
.to join  t h e  t h r e e  o f f i c e r s  concerned as co-defendants upon 
a claim for breach of warranty of a u t h o r i t y  a,nd hoped f o r  
t h e  best'. Arrangements were made for. immedidte reptea-  
en t a t ion  of t hese  t h r e e  of.f icers so t h a t  the  t r i a l  could 

. proceed, and I made an .order. .absidgfng times, A defence 
was de l ivered  on behalf of t h e  t h r e e  new defendants and ' 

a r e p l y  was 8uhsequently de l ivered  during the t r i a l .  

I n  t h e i r  defence the t h e e  added dofendants 
pleaded L11a.t t he  . transaction was n o t  supported by consid- 
e r a t ion  but that i f  i t - c o n s t i t u t e d  a binding t r m s a c t i o n  
then t h e  t h r e o  o f f i c e r s  who inade r;$ were du ly  authorized 
t o  do . so  and the conpract was binding on t h e  Admin~strat ion.  
A cw'ious r e s u l t  of t h e  joinder of de fendan t s  was t h a t  . -  
although t h e  Adminis t ra t ion  was bountl by my . e a r l i e r  deter-  ' 
mination t h a t  t h e  con t r ac t  was no-t l ack ihg  i r j  considerat ion,  
the  o ther  defendants were no t ,  and so  'Nr.lr, McLoughlin for ,  
t hese  defendants took over t h i s  point  a s l h i s  main argument, 
and abandoned t h e  quest ion of a u t h o r i t y  Po.ised;in paragraph 
6 of his ldefence. I, He went so  :far a s  to; say..that . h i s  c l i e n t s  
ktioV,tha$ they  could no$ make a cont rac t :md t h a t  it would 
be 'cause.  f o r  very  s e r i o u s c r i t i c i s m - a E i  then awi sen io r  and 
reoponsible o f f i c e r s  - lf they  had ;made. the ' d s ro r  of purporting 
t a  hake a ' cont rac t : .bP~ding  . : on 'the Admin$,s$ration, . 

. , .  . .  I ; .  , :. ' ,  , ., . . ... 
: . . .  , , .  . . .!' . . .:I/. : .. ' : . , 



. .  * 

Of course counoel i s  f r e e  t o  put any-argument 
on behalf of h i s  c l i e n t  t h k t  he may th ink  f i t ,  arid i t  i s  
h i s  ~ e s p o n s i b i l i t y  t o  shapo h i s  course. Moreover 
o f f i c e r 8  may f o r  reasons of expedience p re fe r  t o ' r e l y  

.. on some proposi t ion which may dmage t h e i r  case+ but i n  
m i  view t h e r e  i s  no j u s t i f i c a t i o n  f o r  w y s u g g e s k i o n  t h a t  
merely because an o f f i c e r  makes some arrangement which 
imposes ob l iga t i ans  t o  tuke reasonable ca re  upon t h e  
Ah in i s ' c r a t i on ,  t h e .  o f f i c e r s  have. n e c e s s a r i l y  f a i l e d  i n  
t h e i r  du ty , '  There a r e  mat ters  of g rea t  substance t o  be 
Considered before a r r i v i n g  at m y s u c h  conclusion <md such 

, a- sugges%ion is  unjus t .  . , 

I th ink  it is '  c o n v e n i e n t t o  dea l  : f i r s t  with two 
po in t s  which c m  bc disposed of sho r t ly ,  F i r s t ,  I have 
heard no-thing which ].cads me t o  t he  conclusion t h a t  t h e  : 

question of' cons idemt ion  v&ich I decidcd on the dbmurrcr 
.proceedings was wrongly decided .ma I the re fo re  ado$ the . . 
same conclusion on $his  poin't. Second, t he  evidence 
makes i t  c l e a r  .that t he  t h ree  o f f i c e r s  who were joined a s  
defendants, at a l l  t imes ac ted  a s  members of the  Public 
Service ,  gave no express  personal under tnk ing 'or  warranty, : 
and *ere a t  a l l  tine's understood by t h e  P la i .n t i f f  a s  ac t ing  
i n  t h e i r  o f f i c i a l  capac i ty  only. .Under these  circu!nstances 
they can be undor no personal. l i a b i l i t y  t o  -the P l d n t i f f  

' 

e i t h e r  o n  express o r  i n p l i e d  con t r ac t  o r  warraaty. 
McDonald 1897. 1 Q.R. 555 i s  s u f f i c i e n t  t o  dispose of t he  
c la im aga ins t  t he  t h r e e  o f f i c e r s ,  

, . 

I now proceed t o  exmine  t h e  f i r s t  .main question; 
It i s  c l e a r  t h a t  a t r ansac t ion  resembl.ing a  con t r ac t  was 
entered i n t o ,  The 'quest ion i s  v1ha.t. was t h a t  t ransac t ion .  

Since i n t e n t i o n  i s  going- t o  be important  it i s  
necessary t o  consider  t h e  h i s t o r y  of the  whole mat ter  on both 
s ides .  Both s i d e s  had had t h e i r  d i f f i c u l t i e s  and by .the 
t i n e  t he  t r a n s a c t i o n  of 7 th ' June  1954 was entered i n t o  a  
good dea l  had happened which might i n d i c a t e  t he  i n t e n t i o n  

. of t he  pa r t i e s .  

During t h e  hear ing M r .  Dwyer was asked (wi-thou% 
objec t ioh)  whether he  intended t o  e n t e r ' i n t o  a  l e g a l l y  
binding con t r ac t ,  . m d  he answered i n  t h e '  negat ive without 
any  speq i f i c  masons  which would a s s i s t  me.. 1 th ink.  i:t 
would be p l a i n l y  wrong t o  a t t a c h  weight Lo t h i s  evidence on 
& disputed i s sue .  I must coneider.what in fe rence  i s  

. p r o p e r  from what t h o  p r t i e ?  s a id  +nd d id  a t  .the time, mid 
' cons ider  what each p a r t y  might hiivo taken t o  be t h e  i n ton t ion  
of t h e  o ther  a.t t h a t  time. 

. . 

M r ,  Leahy had been a  well-known mining pioneer 
I n  t h e  T e r r i t o r y  oPNew Guinea f o r  many y-ears. A f t e r  many 
years  prospect ing and mining he s e t t l e d  down t o  pnstornl  
pursu-its. X i s  d i s p o s i t i o n  is f o r c e f u l  i n  some r e spec t s  
and h i s  e a r l y  experience rind h i s  temperament have produced. 
a  f o r t h r i g h t  approach t o  business coupled k i t h  a nmxked- 
tendency t o  express himself p l a in ly  & , i n  $trong terms, 
I i e  c a ~ ~ s e d  a  good d e a l  of resentment amongst Administration 
' o f f i c e r s  a t  var ious  t imes a s  t he  correspondence shows, but 
on t h o  whole maintained a c o r d i a l  r e h t i o n a h i p  with them,. 

, . .. 
- . ~ l t h o u k h  t h e  ? l a i n t i f f  S;s given ?k overstnternent 

t o  some ex ten t  I am s a t i s f i e d  t h a t ,  h i s  exp&r&nces p r i o r t o  
: 1 9 5 4  ju$' t if ied . : .his . . expressed ~, a$tihtdQt i f  no t  some. of h i s  

. . rernarks ,. . . 

. . 
En 1947'he cocunenosd importln&. c ~ t t l e  from ~ 0 . w  

south Wales, : H i s  l a d  ,a.t;i Zenag was Lick-free and the  



Admin i s t rn t ion  i n s i o t ~ c l ,  v e r y  properly, t h a t  12:L.i h i s  c a t t l e  
be impor-ted from t i c k  i 'rce are:ls,  d t h o u g h  t h i s ' a d d e d  much 
-to t h c  cos't of t h c  c 2 . t t - t l  I n  3.940 idrs. Booth, m o t h e r  
wcll-.known pioneer of t h e  goldfields i n  New (;uj.hoa, ~ s k u d  

.. the .  P l a i i l - t i f f ' s  pcrmiosiori .to scnd some of h c r  c x t t l c  t o  
Zonal: f o r  s c r v i c  c  . Mr. Lcnhy Oppar.cri:tl:y I.WICV; t h z t  llcl- 
coi;tl.c! vrcro t i c k  i n f c s t c d  mid o incc  hc  .via::  about  -to %i:avc 
f o ~ ?  Sydncy . f o r - c  h o l i d a y ,  d i scu$scd  t h e  ~ : i a t t e r  w i t h  L!r. 
G r a i n g i r ,  an o f f i c e r  of t h e  Dcpar tnent  of A ~ r i c u l t u r c ,  
Stock and F i s h e r i e s  i n  P o r t  Morcsby, 2nd a S w d  h i n  t c  t o l l  
Nrs. Booth t h a t  s h e  must n o t  scnd h e r  c a t t l e  t o  Zenag. 
Tile P l a i n - t i f f  's  evidericc was n o t  e n t i r c l y  i n  ag,ri:cncn.t wikh 

' t b e  corrcspondenc c on t h i s  p o i n t '  b u t  i t .  r c ~ % i n s  uneont ra-  
d i q t c d  i n  subst:mcc, Vl'ihat I khiilk most- p robab ly  occul;rc?d 
is t h a t  z l though  Mr, Lcahy (lid n o t ' p u r p o r t  .to havc r. grea-t . . 

Imowledgc of c a t t l e ,  h e  kncvi v e r y  ~ c l l  f ro12 h i s  exper ience  
when impor t ing  c a t t l e  t h t  t h e  .Adninis- trat ioxi  v i w c d  t i c k s  
vGry s e r i o u s l y ,  and h e  kmcw t h e  r i s k s  inv,olvod i n  b r i n ~ i n g  
Mrs. Boo th ' s  c a t t l e  on t o  h i d  p roper ty .  I t h i n k  hcwcver 
t h a t  M r .  Leahy found i t  hgrd t o  r e f u s e  vihzt; was probably  a 
c o n f i d e a t  r c q u e s t  of Mrs. Booth', i n  v i c w  of t h e i r  long 
a s s o c i a t i o n ,  and especially s i n c e  t h e r c  was no  a l t e r n x t i v e  
xertdi ly opcn 'to Mrs. Booth. I t h i n k  t h a t  'tho Pla in t : i f f '  
gave a sonewhat rcluct,ul-t  conseht  and  then, t r i e d - t o . g c t  
M r .  Grainger  t o  v e t o  t h e  proposal .  

. . 

The P l a i . n t i f f  s a i d  i n  c ross -exan ina t ion  ,-that .the 
expccted  t e l c g r a n  was n e v e r  s e n t  and - t h i s  s s s e r - t i c n  chic11 
had p r e v i o u s l y  been madc i n  t h e  corrcspondencc wns ncver  !. 
~ O n t r a d i c t e d .  Whi ls t  Mr. Loahy- was i n  Syc?.ney Rlrn. Booth ' s  
c n t t l c  were s e n t  t o  h i s  p r o p e r t y  w i t h  t h e  r e s u l t  t h i 6  it 
beccne i n f e s t e d  w i t h  c a t t l e  t i c k s )  vjhich p e r s i s t e d  u n t i l  
a f t e r  t h c  mat- ters  i n  . d i s p u t e  had occurred .  No c l c d n  was 
made i n  t h e  a c t i o n  i n  r e s p e c t  of t h e  i r ivas ion  of t i c k s ,  
bu t  tho P l a i n t i f f ' s  a t t i t u d e  s i n c e  t h e n  h a s  hcen th3.t t he  
Adn in i s t r a t i . on  brought .  thecz t h o r e  and shou ld  g e t  r i d  of 
them. i~ t  t h e  same t h e  I t h i n k  t h a t  t h e  P l a i n t i f f  
r ea l - i zod  t h a t  h e  had a l lowed h imse l f  t o  g e t  into 8 falor! 
p o s i t i o n  ove r  t h e  vrho1.e m a t t e r  mid wrz.2 p rcpa rcd  -to bc co- 
operative w i t h  the Adolinis t r:.~tlon. kt: t h i s  -ti.nc t h e  hdnin- 
i s t r a t i o n  d i d  n o t  have  adequate  equipment. o r  t r 2 i n e d  
o f f i c e r s  t o  e r a d i c a t e  t h e  t i c k s  bu t  p rov ide3  f r e c  of c l iwge 
t o .  t h e  Pla in t i :Ff  cjupplies of t i c k i c i d e s  and h ~ n d  oper2.i-cJ 
s p r a y  qquipment t o  enzb le  h i q t o  s p r a y  h i s  own c a t t l 6 .  lihe 
Admiriiotrxti.on a l s o  gave t h e ' p l a i n t i f f  s o ~ ~ e i r i s t ~ u c t i o n  in 
p r o p e r  t r o d n c n t  -methods: I n  t h e  circumst;znces M r .  Le&y 
preferred t o  conduct  h i s  own cenipaign f o r  t b c  e r a d i c z t i w  . 
of ' t i c l j s  a s f i i s t o d  by t h c  Adrn in i j t r a t ion  t o  t h e  e x t e n t  v;lifch 

, 1 have incl:ic:xtc:d. 

Thc campaign was conduc~tc& by  Nr.. Lcahy and hi:] 
employees from 3.940-lY!54 h u t . y i t h o u - t  success .  D q i n ~  t h i s  
pe r iod  lzc managed -to Bccp t h e  t i c k  p o p u l a t i o n  down t o  a low 

' l e v e l  no th:st  g e n e r a l l y h i s  c a t t l c  were. ncves  h e c v i l y  
infcs-bed liu't ho n b v e r  miwaged t o  c r a b i c a t c  .them comp3.e-tel.y, 
The n1my cctusc!; f o r  ' t h i s  f s i l u f w  rmy bc t a b u l a t e d  as fol.lov;s: 

(1) M r .  Lcahy.vras n o t  a n  e x p e r t  c a t t i e  ;an n o r  &id hb 
havc  t h e  p a t i e n c e  o r  thoroughness  n e c e s s a r y  t o  nnkc 
i~ s u c c e s s  of t h e  ope ra t ion .  . . 

(2,) ' Cons ide rab le  numbers of h i s  c a t t l e  were ~ e r e f ' o r c l s  
Grhich'bore c o n p a r a t i v o l y  l o n g  c o a t s  o f  dense woolly 

h a i r  a f f o r d i n g  . t i c k s  effective prot -ec t ion  from t h c  
s p r a y  2nd t h e i r  pr'esence i n  small numbers 
d i f : f l c u l t  t o  n o t i c e .  . . 



- . . 

The h m d  oper'ztcd spray cquipncnt was illladcq+?tc 
f o r  the  purpose. I i w t r u c t i o ~ i s  ind ica ted  t h a t  
about two and onc h , d f  i a l l o n s  of sprhy per beas t '  
wcro - requi red  t o  ensum a d e q m t c  d rcnch l r i~  of the  

'h ido m d  th i s , requi remcnt  must have made i t  e vcry 
tedious t a sk ,  : 
M r .  Leahyls proper ty  was a s  yct  i n  on undcvclopcd 
s . ts tc .  I t  vics rough country a f ford ing  ppln.ty of 
cover f o r  c a t t l e  itnd without a  proper ly  org,miicd 
sys ten  it was v i r t u a l l y  impossible t o  cnsurc 
complete must'erings f o r  sprc-iying. 

M r .  Leahyls proper ty  l o c k c d f a e i l i t i o s  f o r  c f f k i c n . t  
yarding and hanal ing of h i s  c a t t l e .  . ' 

( 6 )  I n  t ho  a r l y  s t ages  Mr. 1;cahy v;as beeinning t o  1)uil.d 
up h i s  herd of ca t - t l e  but was unable .to import then 
i n  unlimited numbers m d  had t o  spend the  substant in2 

. . p a r t  of h i s  t i n e  growing and dedint: i n  cash-crops  
i n  order  t o  pr0duc.e incomc. 

For same timc 'Ir. Ldahy d i d , t h o  -sprcylng himself but 
ound t h a t  h i s  health.  was being 'advcrscly a f f ec t ed  by tho  

s iderab lc  qunnt i , t i es  - of t i c k i c i d c  sprcy sihich he inh?.lcd 
the process.  Thcrcaf ter  he passed over t h i s  t a s k  t o  h i s  

plojrcos who :~pparc~i.l-ly (lid not r e l i s h  Tt ;my nor;? t h w  hc 
A t  a  l a t e r  s tage  the Ad.minlstration providcd s p w c r  

e r a t e d  spray,  t h a t  i s ,  a  p m p  'driven by a s n a l l  el?gind .to 
ovide thc  pressure  t o  dr ive  tho f l u i d  t h r o x h  a  hose ' ! 

t-bed w i t h  n . d i r e c t o r  .and.nozzl.cs 'so t h a t  the j o t  of sprny 
uid be d i r ec t ed  on t o  tho  mima l s  .by hcnd \vh i l s t  .they vrcro 
1 8  i n  a  crdsh pen. This equipment. operated i..t n h i &  
essure  and proriiiscd much b c t t c r  r c s u l t s  especially on thc  

ong-haired Heroford ca t . t l e .  but t h c  calnpaign was s t i l .1  only 
. . a r t l y  successful .  

On the  9 th  Nnvcmbcr 1953 the P l a i n t i f f  vrrote t o  
e  Director  of the  Dc- astmont of Agricul ture ,  Stock o:xS 
she r i c s  (Exhibi t  A 1 "5 and i n  h i s  l c t t c r  the P l a i n t i f f  ' ' 

mplains of t he  heavy cos t  t o  him . i n  terms of Europem ' :. 

d na t ive  labour  of the  spray t r e a t m n t  .which fie regarcled 0s 
ncapable of g e t t i n g  r i d  of -the t i c k s .  He r e f e r s  40 c  

previous o f f e r  of t h e  'Department and asks  it t o  send  on^ of 
i t s  men along t o  look at  the s i t u n t i o n ,  devise e f f c c t i v c  n e m s  
of dealXng with the t i c k s  and r e l i e v c  thc P l a i n t i f f  of t h o  

ask, i n  i t s  rop ly  dated 20th November 1953 (Exhibi t  h 2 ) .  
he  Department expresses i t s  r e g r e t  t h a t  it has no stoclr . 
nspector avai1abl.e t o  s u ~ o r v i s ~  th,e spraying but expresses 
he expoctatj.on t h a t  one vrould be ava i l ab l e  e a r l y  i n  the 
ew year. Reference i s  m d e b y  the  Departmen-t t o  t he  
e s i r a b i l i t y  of. us ing  a d i p  i n s t e ~ d  of :the:.spmy tcc lmiquc .  
ne paragrfiph i n  the  l e t t e r  s t a t e s  ."We w i l l  do everythin!: 
n  :our power t o  undertake the  cleansin&of your stoclr cs 
u ick ly  a s  possi 'ble, a n d  i f  t h i s  is. no t  succ-cssful sic w i l l  
o a11 wc c m  t o  undertnltc t he  supervision of the  .cradica.t ion 
n  t h e  near  fu tu re" .  The re fe rence  Go "cleansing" r c l : ~ t o s  
o  the removal. of t i c k  from individual- c a t t l e  so  t h a t  thcg 
i g h t  be o e r t i f i e d  by the Department as f i t  t o  be moved t o  

9 leLm l and ,  a t  Baiunc where the P l a i n t i f f  wished t o  tdcc  some 
f  h i s  c a t t l e ,  

. . . . 

On t h e  1st December 1953 p l a i n t i f f  'wrote agxin to  
he Departmait ( E x h i b i t  A 3) t d  .the 0ffoc.t t h a t  he could f ind  
man wi l l ing  t o  supervise  2ho s p r s y i n g  of tho s tock  nbcording 

t o  t he  Department s: . instructioris Fad suggcstod. 'that -tKc 
of t h i s  aupcrvision and of labour ,  t r imsport  m d  @her  

. . . . 
. . , :  

. . . . .  . . 

"2.2 . 
'.L..h.'* 



cxpenses should be borne-by the Department,, The P l a i n t i f f  
expressed himse1.f e.s s1;rongl.y i n  favour of t h e  u;?e o f .  a  (lip .~ 

ins-tead of tho spray r.&crntus. I n  i ts r ep ly  .@i;ed 22116 
December 1953 (Exhib i t  A 4 )  t h e  Dep:~.rtncnt decli i les t o  
cclploy a  supervisor  a s  su,"&estcd by the  P l a i n t i f f .  .The 
tvio rear,ons given o r e  f i r s t  "That t h e r e  m e  v::rious 
a d ~ n i n i s t r a t i v c  cj.ycunstLnccrr r:hich 1:li.tigat.c ( s i c  ) i.gninst 
our being able t o  do t h i s "  wh:ich may be f r c o l y  triinsl:~terl 
ps "We cannot be responoiblc  f o r  a  p a r t  t:i.mo ci:~pl.oycc who 
i s  not working under. our . c f f cc t ive  s u p c r v i s i o ~ j  and i s  not  
employed. according t o  dcpc.rtir?cntal rcgula t ions l '  zmd second 
"That t ho .  supervis ion r e q u i r e s  c e r t a i n  tec!mical sk i l1 s . J  
TheD6partncn.t ou t l i nes  a l l  th?.t- i t  has &one and i s  prcpnrod 
t o  continue t o  (lo f o r  t h e  P l a i n t i f f ,  cxpro:3ses rcgrc-t  th::t 
i t  canno t  do more a t  thc  mv~ncnt and r cpca t s  i t s  nssurmcc  
t h a t  "An o f f i c e r  of t h i s  Department w i l l  be i:ii..de ovail,n..blc '. 
t o  supervise  .the e r a d i c a t i o n  of t i c k  on your property.  ns 
soon a s  one beconcs ava i l ab l e . "  Th i s  l o t t e r  and, I tb ink  
i n  . p a r t i c u l a r  thc  re fe rence  t o  u:hat. t h e  Dcparhncnt vim doing. 
f o r  M r .  Lcahy brought f o r t h  some c h a r m t c r i $ t i c  r e t o r t s  p :  

Prom M r .  Lcahy which he expresacd i n  a l c . t t e r  of - the l l t h  
January 1954. (Exhib i t  A 5  ). I th ink  -th?:t +;his l e t t e r  ' 
accura te ly  s e t s  out h l r .  Lcnhyls n t t i t u d c  at t h a t  t i n e .  A s  
a  r e s u l t  of M r .  Leahy's f o r t h r i g h t  statcmclits and pos'sibly 
a s  a r o s u l t  of somc a l l e v i n t i o n  i n  t h e  s t a f f  shortage of 
, t.he Dey~axt.r;i~xi-t the.. dec is ion  was t?.?kcn : t o  scnd Nr. McLaren 
5s s tock iaspcc>or  ' t o  thc'Mdrobe D i s t r i c t  whcre h i s  a c . t i v i t i e s  
were t o  be confined t o  Wau nnd Zcnag. ' This docis ion i s  
comunica'tcd t o  Mr. Leahy i n  t he  Depa r tne i~ t ' s  l e t t e r  of the :  
10 th  Mmch 1.954 (Exhib i t  A 6 ) ; .  ' 1.t should he noted i n  passing 
t h a t  Wuu wns the a r e a  f r t n . ~ i c h  Mrs. Booth's c a t t l e  had colnc 
and which was lrnown t o  have been in fc s tod  vrith c a t t l e  t i cks :  
f o r  many, years. I n  h i s  l e t t e r  of 4th  Apr i l  1951 ( E x h i b i t  
A 7 )  Mr. Leahy acccpts  tho Departmcntls decis ion and rc~.c.rrls 
t h i s  as t h e  f u l f i l l m e n t  of a promise.cnde by the  Depmtincmt 
some years before. Hc looks forwwd t o  "handing over t o  
Mr, McLaren i n  t he  near  fu ture" ;  On the 8 t h  May the 
Department wr i t e s  a g a i i  (.$xhi.bj.t. A 8 )  r o f c r r i n g  -to a s l i c h t .  
delay i n  Mr.. McLarents plans.  

M r .  MeLaren commenced h i s  d u t i e s  some t i n e  i n  May 
1954 and took charge of t h e  .spraying operEtions on the 
p l d i n t i f f  ' s propc!rty. For t h i s  purpose he wRs using - t h ~  
p l a i n t i f f  I s  Labour t o  handle t he  spray equiprmnt 2nd perform 
i n c i d e n i a l  d u t i e s  around t h e .  c a t t l e  yards and he a l so  had 
t h e  ns;ls'tance of t h e , P l a i n ' t i f f l s  European dn-iryman and 
na t ive  stockmen f o r  the .  purpose of nuster ing.  By t h i s  s tage  
M r .  Lcahy had obtainod from tho Department neokly a l l  t h n t ,  
he hed asked f o r  or  deiphded but t h e r e  s t i l l  rbnaincd tho 
v i t a l  question of t h e  cos t  of labour  which viould be involved 
i f  t he  deparVmenta1 r ~ q u i ~ e m e n t s f o r  a  thorough cimpaii::n 
aga ins t  t i c k s  ware t o  bo f u l l y  observod. . Accordin~:ly Mr.. 
Le&y came down t o  Por t  Noresby m d  intervicwcd the Di rec tor  
of the  Department of Agricul ture ,  Stock und P' isheries, 'Mr.  
R.E.P. Dwyor, who was one of t hc  Defendants joined i n  the  
act ioh.  Mr. Dwyer had k n ~ ~ ~ n  t h e ' P l a i n t i f f  f o r  very mmy 
years.  ' They had q u i t e  a cor8iaL di8cuusion but sins Mr. 
Lcahyts rcquiremcnts f e l l  w i th in  the p a r t i c u l a r  spharc of 
Mr. hfiiarley, Chief off  i c e r  of thd Divinion oT Anipal' lIuobc-mdry, 
?ilr. hlarley was i n v i t e d  t o  jo in  t h e ,  conf erenao ,and the  myin 
discussion so f a r  a s  mater ia l  t o  t h i s  case took place 
between M r .  Marley and the P l a i n t i f f .  M r .  Dwyer d0e.s n o t .  . 

r e t a i n  8 d e t a i l e d  recollection o f  what was discussed and 
t h e r e  i s  some d i f f e r encc  i n  rcco l lee t2on  botween M r .  M::rli?y 
m d  the F l a i n t i f f ,  However there, i s  much common ground 
as t o  th.e ,more inyor t an t  par tg  of what wao.saic1. To 
sumniarize the conversa-tion b r i e f l y .  it amounted' t o  t h i s  - 



- 
. . 

t h a t  t h e  P l a i n t i f f  hgving ou ' t l incd t h e  f i n a n c i a l  ljurdcn 
imposed on him by t h c  Uopartolcnt 's  rc 'quircmects  asked 
t h e  l k q a r t n c n t  t b  t a k c  ovc r  t h e  c o s t  of thc  l a b o u r  involvod.  

:Hc poin'tcd 0u.t t h x t  lie hati.cnr'~.rxl - t h i s  bitrdcn h i i w c l f  f o r  
a l o n g  tirnc vrithout a c h i e v i n g  cvccc~sofu l  r c s u l t s  ?.nd he  
s t a t e d  t h a t  he ?Lad no conf idence  i n . t l i e  Dcpcrtnic.nt1s pro- 
panme.  . Hc aslrod f o r  t h e  i n - t r o d u c t i b i ~  of a d i p  and t l ? ~  
inod:ificati.on of ?;!I(? t i c k  canp?.ign s o  :that the! c x t - t l e  viould 
o n l y  need t o  be hzndlc(1 a t  l o n g c r  i n t e r v a l s  %hen wcc!clj. ns 
t h e  Department Is eradication p l a n  req>.~i rcd .  Hr. Leahy 
cxprcsscd  t h o  view t h a t  d ipp ing  a t  l o n e c r  i n t c r v d s  vicul.:l 
serv-c t o  c o n t r o l  t h e  t i c k  popula- t ion  t o  k c p  it helow a 
dCingcr~us l e v c l j  vrould s a v e  2.-very suBst:ln.tial m o u n t  o:f 
cxpcnsc i n  m~~s ' te r i r ig  and hcqdlinl.: t h e  c a t t l c  ?.rid woul:l ,;:;aid 
t h e  n e c e s s i t y  f o r  fi-cqu.cnt y a r d i n g  of c a t t l e  f o r  Long ~ x r i o i l s  
of t i n o  when t h c y  should  be g r a z i n g ,  t h u s  l c a a i n g  t o  1.oss 

-of ' \conilit ion s i n c e  .the p a s t i ~ r c s  wore a l r e a d y  -severely ovcr- 
s t o c k e d  and fecd. w a s  s c a r c o .  , The Dcpartmcnt would n o t  a g r c c  
t o  t h e s e  a l . t c r n a t i v c  p roposa l s .  The main r c a s o n s  wc2e:- 

(1) Sprays  wcrc p r c f c r r o d  t o  d ipp ing  because of t h e  'very  
h i g h  c o s t  of c h a r g i n g  a d i p  w i t h  s u i t a b l c  t i c l c i c i d c s  
nnd of keeping t h e  d i p  a t  t h e  r e q u i r e d  s t k c n g t h ,  

The f a c t  t h i t  t h e  t i c k i c i d c s  s e l e c t e d  f o r  use  could  
n o t  .:be :vel ic 'd~.upon t o  r c n x i n  :ef f u c t i v c  n f t c r  bc ing  
kcpt  - i n  so lu t . ion  f.or l o n g  p e r i o d s  of t i n c ,  

The u s e  of a r s e n i c  which was t h e  on ly  s o l u t i o n  h i c b  
cou ld  bc  r c l i c d  Qpon t o  ltcep i n d c f i n i . t c l y  i n  an open 
d i p ,  was p r o h i b i t e d  f o r  t h i r ;  pusposo f o r  h e a l t h  
r easons .  

The c o n t r o l  of t i c k s  i n  c z t t l e  wns ' e n t i r e l y  t h c  
r c s p o n s i b 5 l i t g  of t h e  c a t t l c  ovrner end t h e  Dcpartr:lent 
would n o t  a s s i s - t  Fils. Leahy o r  mybotly e l s e  t o  cont ' rol  
t i c k s .  Tho Depcr%rncn'tts p o l i c y  was -to achievc ' t ! lc  
~ o m p l c t e  e r a d i c a t i o n  of t i c k s i n  t h e  T c r r i t o r y a n d  it 
was o n l y  when cradj.catio21 was t o  bo undcr tzkcn th2.t 
t h e  Depar tnont  would o f f c r  m y  a s s i s t m c e .  . I f  t hc  
owner c lcc- tcd  mere ly  t o  c o n t r o l  t h e  t i c k  ptrpulnt ian 
t h e  Dcpzr tncnt  would p r o h i b i t  t h e  n w c n c n t  of hj.s 
c a t ' l . 1 ~  as :L r:ir!ms ( ~ f  pri!vcn,t  in^ tho  s p r e d  o'f tic!:o. 
I n  t h e i o  c i r c u ~ : ~ s t a n c c s  i n i l i v i d u a l  bo&ts could o n l y  
,be rnovcd when .-the Dcpartncnt  was n a t i s f i c t l  a f t e r  
i n s p e c t i o n  t h a t  a l l  t l ic ' t i c k s  had becil c o n p l e t ~ l g  
e l l m i n a t c d  from thcri, 

. . 
It becnno apnaron t  t o  f!lr. ' ~ o d v r  t h a t  t h e  con-brol. 

'of t i c k s  011 h i s  l~ropcr%y would n o t  nc11l.c;~ i l i a  i ~ ~ w p o s o  ccckur:e 
.it would make it p m c t i c n l l y  imposs ib lb  f o r  him t o  move h i s  
cn'ktlo t o  t h c  'R,?ciu~o ax+ vihcrc ho was anx ious  t o  estab1:kh 
h i s  beef  c a t t l e  he rd  ?ml.pu'i; an  cnd to '  t h e  s e v c r c  ove r s tock ing  
of h i s  Zcnng propor-ty. I n  t h e s e  c i rcuixs tak~ces  'nnd f x c d  
w i t h  t h e  p r o s p e c t  of mocting t b c  c n t i r u c o s t  of any  d i f f e r e n t  
programnc t h a t  he  n i g h t  ppcfc:r :to .car.ry out  l.10 f e l l  i n  wi th  
t h e  Dcpnr tnon t  'n v i e w  and cgrcbd tj1a.G. t h e y  shou ld  c a r r y  out 
a .  complete t i c k  ' e r a d i c a t i o n  pro&rai:rne under  t h e  s u p e r v i s i o n  
o f  t h e i r  own q u a l i f i e d  o f f i c e r .  . Ho a l s o  ngrocd t o  supp ly  
s i x  n a t i v e  . l a b o u r e r s  t o  t h e  f ~ d n i n i s t m t i o n  a t  a charge  of 
6/- p c r  day t o  work under  t h e  d i r e c t i o n  of t h e  Dcpartcicrlt 's  
o f f i c e r  mid ag rccd  tl~tlln't; hc would undcrtalcc t h o  r c . c ;pons ib i l i t y  
f o r  musLcring a l l h i s  s t o c k  an? having t h e r n . ~ v n i l . a b l c  f o r  
sp ray ing  at t h e  t i m e ' i n d i c a t c ( 2  by t h e  Depar tdent .  For 
muster ing  purposcs  - t h e  P l a i n t i f f  was t o  pro.iide h i s  own 
n a t i v e  l a b o u r  and Europcm s u p e r v i i i o n ,  Mr. .Leahy emphhaaiaed 
t h a t  hc would have no th ing  t o  do wi.tb lthc c a m p a i ~ n  i t s c l f  and 
nccordi.ng .to Mr. ivlnrlcy who was c a l l e d  ncj n w i t n c s s  .bhc 

. . 
. , . . - ,  



P l a i n t i f f  m i d  "Once you pcople :it?.l.t pcyj.ni: t h i s  n a t i v c  
l a b o u r  I ' l l  hand t h e  whole l o t  ovor t o  you,' I q!n n x c  tbm 
s i c k  a d  t i r e d  of 5 . t " .  Nr, P h r l o y  s a i d  t11:~t he .~ . cp l . i cd  "We 

.. a r e  n o t  t o  be r c s p o n s i b l c  :for ycur c,?-ktlc :mc! it; i s  q u i t e  
c l c a r l y  your r c s p o n s i b i l z t y  f o r  t h o  !~:xndling ? .~ id . r : i j l~ ; t~ r in~y  
of them". Whon Llr. Leahy s a i d  th.?.t lie d i d  n o t  c i x l t ;  xi?y . .  
ncro  t o  do.vri th t i c k  . c r n d i c a t i c n  -?.nd'.viould head it c l l  cvc r  
t o  t h e  Adminis- trat ion Er.  Tilnr1c.y s l i d  i n  s u b s t m c o  :th;,.t t h e  
~ l d n i n i s t r a t i o n  would n o t  be  r e s p o n s i b l c  f o r  t h o  c a t t l e  
g e n e r a l l y  - f o r  t h e i r  nell.bei-n& cild h?z!dlini:. tlc Sic1 n o t  
however s a y  t h n t  t h c  A d ! l i n i s t r a t i o a  woul.cl n o t  be r e s p o n s i b l e  
f o r  'the s p r a y i n g  of t h e  c a t - t l e  o r  f o r  t h e  p roper  concluct 
of t h e  t i c k  e r a d i c  a t i o n  campaign. 

1 
Mr. M a r l e y l s  cvicick!e i s  t h c .  o n l y  det:?iled bvi.:lcncc 

of t h e .  c o n v e r s a t i o n  r e l i c d  upon by t h e  i ~ d m i n i s t r a t i o n  I l i s  
cvidence viould suppor t  t h e  conc lus ion  thcit - the  subst.?.nce of 
t h e  t r a n s a c t i o n  agreed  upon-was th?.t t h o  Mr:i inis trr . t ion should  , -  

t a k e  ovc r  t h e  responsibility f o r  payment d f  n n t i v e  l a b o u ~ w x  
who were t o  work under  t h e  a i r c c t i o n  and c o n t r o l  nf a  
qualified o f f i c e r .  of.. t h e  Depar - tnen  and th?A -the I 'Lnin-tiff 'a  
r e s p o n s i b i l i t i e q  wore l i r i l i tod t o  mus te r ing  'the c a t t l e  nnrl 
having then-  available when r e q u i r c d  f o r  sprayj.ng. 
, , . . .  , . ' , . . I , .  Sine o: t'hi?: ]je$sii:p$dnt 2ii',"i3;:i' ' a?'. :" 

$ l r c a d y  r.t;rc)e.i" ti, providc  
n q u a l i f i e d  o f f i c e r  who would 'undert i lke t h e  supervision (1%' 

t h e  s p r a y i n g  and had a l r e a d y  irxploc!~ntcd < h i s  by  sendinl ;  MT, 
McLaren t o  c a r r y  ou t  t h o s e  d u t i e s  i t ' n p p e a r s . t o  ne  t l j < t t  t h e r e  
i s  h q r d l y  any r e a l  d i f P c r e n c e  botwoen t h o  two v e r s i o n s  which 
I have had of t h e  convcrsa-tioiic+. 

Cons ide r ing  th&'posi t i .on of t h e  P l a i n t i f f  it i s '  
clc?ar  tha-l- he was assuming soriic! liabilities and r c s p e n s i l ~ i l i t i c s  
and ag recd  t o  d e p a r t  from h i s  own p r o p o s c l n t o  t h c  o x t e n t  of 
co-opera t ing  w i t h  t h e  k d n i n i s t r n t i o n  t o  c a r r y  out  i t s  cr.c~- 
paigfi. ' I thin![ t h a t  ii; i s  c l c u r  t h z t  t h o  Pl.aint5.ff cxl:l:cted 
t h e  Uep:lrtmcn't t o  honour i t s  1i:rornisun aim1 t o  s b c  -kh;..t .ttil: 
caapaign  was c a r r i e d  ou t  propcr1.y. Ile w % s  propnrcd t o  i c a v e  
t h e  e n t i r e  conduct  of t h e  campni~jn t o  t h c  Dcpnrt-!;!cat ?.n:l i n  
f a c t  ho was i n s i s t i n e  t h a t  t h e y  should  t z k c  c o n p l c t o  c!i:irgo 
of it. I t h i n k  t h a t  ;the proper  conclusiorl  is -th:IC I%. Lenhy 
was e n t e r i n ?  i x t o  a t r a n s a c t i o n  which XI 'be-twci:n indivi<',u:?.ls 
would anoun-t t o  a c o n t r a c t  r.11d which w . s  j.llti;,z~dcd t o  inp:?sc 
o b l i g a t i o n s  of a l e ~ r r l  cha , rnc tcr  on both  j?cr.tics, . T j l e r ~  . . 
romains of course  t h o ,  q u e s t i o n  whcthcr  in. r c l x t i o n  t o  'thir3 
t r i m s a c t i o n  'Lhc A t l n i n i s t r n t i o ~ ~  r:h?uLi! bc~ c ~ n r r i d ~ r i L  :is being 
upon u d5.ffercn.t foo'tini; Pron thit i;f an  o rd in? ry  inc l iv i r lu :~l ,  

Loolcinz at  -the h i s t o r y  nnii lxdi{:rounc1 . o f ,  t h o  trms- 
a c t i o n  Prom t h e  p o i n t  of vicw of ,the i;rXni.!?.~::tratioi? -to a scc r -  
t n i n  whnt nay  bc a fair  i n f c r o n c c  nt: .tn i-Ls in.l;antiono :i.h 
t h o  m a t t c r  we f i n d  t h a t  n.t t h o  time vihcn tl.lo -'.s::n:;::ct.io??n:;:ction was 
c n t o r e d  i n t o  i t  was t h e  s tx to i l  p o l i c y  'of t h e  idc-t inis tr?Lion 
" t o  under t ake  t h e  e r a d i c a t i o n  of t i c k s  i n  .the Yesxi-tory". 
N r .  ill'nrloy had  t o l d  t h e .  FLainki f f  t h a t  .this:wc.:: tho  p n l i c y  
of t h e  Admin i s t r a t ion  and t h i s  \wn . rc l i :ed  upon 3:: 'tho 
j u s t i f i c a t i o n  f o r  the Department r c f u s i n s  .to co~itr:ibv.-to 
towards any schcme des igned merc ly  .to c o n t r o l  t i c k s .  That 
it 'was t h e  p o l i c y  of t h e  iidminis'trn-Lion -to under.takc t h e  . . 
el j .minat ion  of t i c k s  i s  beyond q u o s t i o n  h~~? ;y in f :  re~ar? ; rd . to  t h e  
s t a t e n c n t s  cont?.incd i n  t h e  Neaoran~hm d:xtcil b t h  Junc 1'354 . . 
from t h e  D i r c c t o r  of t h c  DepaTtincnt of hi . ; r icul t~iro,  S tock  
and P i s h e r i c s  t o  t h e  G~vc~ninlsont Secrci;r.r;:r, ' T h i s  ?;Ierr.or?..nJum 
i s  E x h i b i t  3'. Tho rcl.ev,m'l; pnssagc of t h i r ,  L ? ~ ~ I I O P L ? ~ ~ L I G I  r<?c i - t e s  
this  p o l i c y  i n  - t h e  fo l lowing  .I:cr~nrs:- '"FIi;~.lI:~nov.r t h o  
h d c ~ i x l i a t r a t o s  haa approvcd t h a t  .i;l;c !id:ni~lis'l;r?;ki.ion ~;huuI.d be 
r c s p m s i b l c  f o r  t i c k  o r u s i c ~ t i o n  i n  t h c  . . Tcrr.i.l;ory. . .. 
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Dr. Lekg h a s  s c v c r a l  -ti.nies po in ted  out  t h a t  satis-- 

f a c t o r y  r e s u l t s  i n  t i c k  g r a i i i c a t i o n  w i l l  ria-t be achievod 
u n t i l  such t ime as s t o c k  . i n s u c c t o r s  a r e  used f c r . t h c  - 
e r a d i c a t i o n .  " 
This  r e p o r %  was shci~ln t o  His Honour t h c  hdminis t rn- tor  by 
t h e  Government Sec re ta ry '  2nd the? p roposa l s  :in it reccivcid 
t h e  AdministratLor ' s approva l ,  

A t  t h o  ti& vihcn t h e  d i s c u s s i o n  .took p l a c e  betivcen 
t h c  P l a i n t i f f  and t h c  o f f i c e r s  of t h c  Departmcnt .of  h g r i c -  
u l t u r e ,  S tock and F i s h e r i e s ,  t h e  D e p a r t ~ c i i t  had 'been 
e o t a b l i s h c d  i n  t h e  T e r r i t o r y  but  i t s  powers had nq-t beconic 
$he s u b j e c t  of s p e c i a l  l e g i s l - t i o n .  

The Animal :Disca ies  a n d  Con t ro l  ordinance,  w a n  
p m s e d  i n  1952 m d  a s s c n t c d  t o  011 21-th Jmluilry 1953 bu t  w~is 
n o t  brought  I n t o  f o r c e  u n t i l  1 1 t h  Movember 1954. This  
Ordinance gave s - t a t u t o r y  power t o  -the Stock I n s p e c t o r s  t o  
compel pe r sons  i n  t h e  T e r r i t o r y  t o  submit t o  v a r i o u s  a c % i o n s  
and d e c i s i o n s  of t h e  Depar tment ' s  o f f i c e r s ,  t o  comply wi th  
v a r i o u s  o r d e r s  and. directions i n  r e l a t i o n  . t o  c a ' t t l c  a n d - t o  
submit  'the ca t t1 .e  t o  p r c s c r t b e d  trcatn1cn:ts at t h e  owner ' s  
cxpensc wi thou t  imposing on t h e  Department o r  i t s  o f f i c o r s  
m y  e x p r e s s  o b l i g a t i o n  f o r  dcmagos u n l e s s  occas ioned malic-  
i o u Q l y  and wi thou t  r easonnb lc  o r  probablc  cause.  T h i s  . . 

Ordinance was acs igned  t o  bc t h o  ins-trument f o r  implcmcnkation 
of Admin i s t r a t ion  p o l i c y  b u t  u n t i l  it vim brought  i n t o  f o r c e  
t h e  Department had t o  bc c o n t e n t  w i t h  e x c r c i s i n g  a nwrc 3r 
l c s s  a d v i s o r y  f u n c t i o n  i n  rc l .a t ion  t o  c a t t l e  d i $ c a s e $  snd of 
c o u r s e  s o  l o n g  as the o f f i c e r s  of tho,  Departn1cn.t lccp-t t h e  
conf idence  of t h e  c a , t t l c  owners t h c i r  adv icc  was cingerly 
sought  and t h e  co-opcrc t ion  of t h e  ce t t1 . e  owners vrits 3ssur.eii. 

I n  the  a b s e i ~ c e  of such  s t a t u t o r y  powers of con!- 
p u l s i o n  t h o  Depar,tnien't was s u b g - t a n t i a l l y  i n  t h e  t r c d i t i o n n l  
r o l e  o f  t h e  Crown a'b Com~non Lay. The c o u r t s  hail f o r  Inany 
y e a r e e v o l v e d  p r i n c i p l o s  f o r  t h o  p ro - t cc t ion  of c i t i z e n s '  
a g a i n s t  a r b i t r a r y  a c t s  of i n t c r f c r e n c e  w i t h  p r i v n t c  p r e p c r t j r  
s u b j e c t  t o  t h i s ,  t h a t i f  t h e  Crown cou:Ld prove % h a t  tho  
i n d i v i d u a l  was u s i n g  h i s  i ~ r o p c r t y  i n  such a imy as t o  
cndclnger t h e  publ.ic ' j .n ' l-crcst o r  t h e  r i g h t s  of c i t i z e n s  i n  
general.  i n  t h e  a r e a  t h e  Cz'ovm cou ld  seck  :m i n j u n c t i o n  o r  
o t h e r  &ppropria.be remedy t o  pro.Lr?ct t h e  pub l i c  j.n-tercs-t,' 
The Crown could  n o t  e n t c r  upon pF iva tc  l m d  f o r  t h e  pu,urpose 
of i n t e r f e r i n g  i n  t h  concluct o r  mLmngcment of t h e .  lnndovmer ' s 
b u s i n e s s ;  I n  mwc modern t i m e s  and c s p e c i n l l y  d u r i n g  m d .  
s i n c e  ~ o r l d  War 1, it h a s  b e c n ' t h c  p r : l c t i ce  f o r  Par1.iamen.t t o  
c o n f e r  upon -Gover.nmcnts e x p r e s s  o $ a t u t o r y  power t.0 r egu l . a t e  
nnd c o n t r o l  ninny k i n d s  of bus inesz  a c - t i v i t i e s  and t o  in ' t e r f e rc :  
wi-l;h es 'bablishcd r i g h t s  of propcrt-y ,and t o  imposc l i a b i l i - L i e s  
on persons  i n  t h e  i n t c s e s - t s  of - t h e  p u b l i c  and especia:Lly x i t h  
,regcard t o  m a t t e r s  of &efence,  l t e a l t h ,  c t c .  It l a  e n t i r e l y  
t h e  r o s p o n s i b i l i t y  of Pa r l i amen t  'to docide  t o  wha't e x t c n t  t h e ,  
pub l i c  i n - t c r c s t  j u s t i f i e s  c o n f e r r i n g  those ,  express  strs-tu'tory ' 
'powers which hitvo tho c f f c c t  of d e p r i v i n g  t j ~ e .  individuc.1 
c i t i z e n  :of much of t h c  protection of t h e  law which would o the r -  
w i s e b e  his. I t  is. ' thcrcfox i n  my view q u i t e  e r roneous  f o r  
t h e  A d m i n i s t r a t i o n  i n  t h o  l i g h t  of subsequent  exper icnc  c?, 
gained d u r i n g  t h o  p e r i o d  whcn it had stUl;utory poizi$rs which 
enabled  it ..to c a r r y  out i ts p o l i c y  w i t h o u t . e n t e r i n g  i n t o  any 
c o n t r a c t u a l  ab l iga tTons  towards t h c  c i t i z e n  i n  q u e s t i o n ,  -to 
sugges t  t h a t t h e  D i r c c t o r  of thd  Department of Agriculture, 
Stbclc and Pisher3.cs must be  t a k c n  t o  have i n t e n d e d  at "a  t ime 
when there. .were n o  such  s t a t u t o r y  powers, t o  avoic i . the  c r e a t i o n  
of any kind of con-trac ' tual  r i g h t s  o r  o b l i g a t i o n s .  , Indccd.  
a t  t h e  t i n e  i n  q u e s t i o u  such  cm i n t o n t i o n  would have defo:.ited 
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pose which the  Adrninistrrtiori then  hnd i n  nj.nd. 
cc tor  of the  Dep:wtmcnt of course- cou1.d have 
t e a  t h a t  t he  Dcpartmcnt 2nd the  Administratio11 were 

kind of l e g a l  oblig~Aionis bu-t i f  . th is  hcd 
done the P l a i n t i f f  himself would have been i n  a s imi l a r  
'on and s ince  .he .was a l ready  thoroughly d i s sa t i . s f l ed  
110 t i c k  c r x l i c s t i o n  cmpuign he could h a ~ c  wi-thdrturn 
t at any time at  w i l l .  

The tran.nsa.ction was c l e a r l y  One which would a f f e c t  
s of proper ty  at  l e a s t  t o  t he  extent  .of c r ea t ing  a. 
c e  i n  favour of t h e  Administration t o  go upon the  land 
o t r e a t  t h e  c a t t l e .  Such a l i cence  i f  given by v:i:rtue 
t r ansac t ion  f o r  wliich t h e r e  i r ;  vn luab lc  considex.crtion 
i tu ' tes  a con t r ac t .  I t h i n k  t h a t  the  o f f i c e r s  of the 
tment c l e a r l y  intonded t h a t  the  P l a i n t i f f  should be. 
t o  c a r r y o u t  t he  transac:tion t o  t h e  en& and cxpec.ted 

o honour h i s  oh l iga t ibns .  The t ransac- t ion was i n  my 
intended t o  have l e g a l  consequences of t h e  Kind ivllich 
e ind ica ted  and I the re fo re  conclude t h a t  i f  it viere an 
gement mad6 betwekn ind iv idua ls  i t v rou ld  c o n s t i t u t e  a 

I th ink  t h a t  t h e  terms of t he  con t r ac t  may be 
dxed a s  follows: . . 

The ~ d r n i n i s t r a t i o ~  through i - t s  qua l i f i ed  o f f i c e r s  . '  

was t o  c a r r y  out a thorough t i c k  eradtcs'tion can!- ! 

paign involving the thorough spraying of a l l  t h?  
c a t t l e  on the  plaintiff.'^ property  once a week;zudcr 
t h e  d i r e c t  supervis ion.of  t he  s tock  inspec tor  u n t i l  
a l l  the t i c k 8  on the  p rope r tyhad  been en t i - re ly  
eliminated. 1.1- was expected t h a t  t h i n  r e s u l t  
would be achieved i n  not  more than eighteen months. 
e he Administratlon was t o  provide t h e  spray  e q u i p  
ment t i c k i c i d e  and pay f o r  "the labour 'employed i r i  
administering Lhe spray w~cl i n  Inc iden ta l  d u t i e s  i n  
the  c a t t l e  yard,  

!She P l a i n t i f f  w?,s t o  provide t h e  necessary labour 
f o r  mustering m-d was t o  s e e  t h a t  a l l  c a t t l e  were 
mustered r e g u l a r l y  'every week :ice-oraing t o  . de t a i l s  
agreed upon and was t o  provide water at the c a t t l e  
yards f o r  mixing wi th  t he  t ic lc ic ides .  
The P l a i n t i f f  was t o  conktmct  fences  &d pens a s  
might be requi red  from time t o  ti.me by t h e  s tock 
inspector.  . . 
  he P l a i i i t i f f  was t o  have a v a i l a b l i '  at.. t he  proper ty  
f o r  t h e  u se  of t h e  s t o o k  inspec-tol,:six na t ive  
Labourers whosd' s e rv i ces  would be niade avail.able t o  ' . 
the  s tock in spec to r  wheneve? required by him'& thi, 
r a t e  of 6/- per  hour. 
The ~drninis t ra t l .on '  was. t o  -provida.whutever trmspol.-t 
tbe  stoclc inspeotor  might. requi re .  . . 

. . 
I th ink  t h a t  t he  obl i&tion of the  ~dmin i s - t r c t i on  

r e l a t i o n  t o  t h e  e r ad ica t ion  o f .  ti.cBs was not an  absolule  
l i g a t i o n  but wasone  t o  exerc i se  reasonable care  at a 
oper l e v o l  of a1ril.l a n d  competence towards the- elimina'tion . . 

Before concluding t-hat the t ransac t ion  entered i n t o  
n t h i s  case was a con t r ac t  it i s  necessary t o  conside.r, 

whathcr %he Administrakion was i n  nny Way i n  a c1 i f f .q fn t  
posiliion from ordinary indivifluaLs who >might have entered . . 

i ' .  



n t o  a sirnil& con.tract .  Mr. McLoughlin who rcpvqsen ted  
lie t h r e e  i n d i v i d u c l  defend'ults bu t  -who. bore,  t h e  d~$in.  wcight 
f t h e  arm~:icnt  f o r  .the Administra ' t ion m t h i s .  p o i n t  pressed  
e r y  s t r o n g l y  t h e  v i c b  tha-t  even i f  t h e  t r a n s a c t i o n  borc 
he u s u a l  c ! l a r a c t e r i s t i c s  o f .  a . c o n t r a c t  i ' t -  should  be l ~ c l d  t o  
mcun.1; t o  no more - t h m  an admiu i . s t r a t ive  arrangement "not  
ntcndcd t o  impose on t h e  Admin i s t r a t ion  any k i n d  o f  leg;11.. 
e o p o n s i b i l i t y " .  Tliis argun1en.t seemed t o  me t o  be s t r o n g l y  
o loured  by what I r e g a r d  as t h e  f a l s e  assumption t h a t  a 
u b l i c  s e r v m t '  mnst n e v e r  i n v o l v e  h i s  Government i n  any k i n d  
f r e s p o n s i b i l i t i e s ,  

: '  I t h i n k  that t h e  a o p e c t  of t h i s  ar@&en.t which 
a r r i c s  most wcight  in f avour  o f  'the. Bdmin i s t r a t io? i  w a s  t h e  
oink t h a t  it would be  u n r e a s o n a b l e t o  i h f e r  t h a t  t h e ,  
dn i in i s t r a t io i i  i n t e n d e d  t o  b ind  i t s e l f  t o  c a r r y  ou t  a loiig- 
ango t i c k  e r a d i c a t i o n  campaign t o  such  an c x t c n t  that it 
ould be 1cgal l .y  compelled -to deny t h e  se rv ice ' s  of i t s  s t o c k  
n s p e c t o r  t o  some o t h e r  member of t h e  pub]-ic who might have 
r c r t c r  neecl f o r  them thnr? the  P l a i n t i f f  at  any f u t u r e  t ime.  
t f i r s t  s i g h t  t h i s  argucien-t c a r r i e s  a good d e a l  of c o n v i c t i o n  . ' 

u t  I t h i n k  t h a t  t h e  answer 'to i t .  i s  t h a t  it would be more 
n r e a s o n a b l e  t o  i n f m  t h a t  t h e  Admin i s t r a t ion  coi3tcn!platcd 
h a t  e i t h e r  part:y would be f r e c  . t o  abandon t h e  canipaign nnd 
l l c w  t h o  PLain. i ; i f f1s ca.tt1.e a g a i n  t o  beeorno b a d l y  : infestccl  
i - t h  t i c k s  a f t e r  b o t h  p a r t i e s  had eon6 t o  rnwh t r o u b l e  -ails' . . 
xpenso t o  c a r r y  on t h e  campaign f o r  a c o n s i d c r a b l e p e r i o d .  ! 

Both Mr. O'Conncll  ?o r  t h e  A d m i n i i t r a t i o r ~  an& Nr. 
oLoughlin c i t e d  7- Booker v  B a l ~ n z r  1942 2 A l l .  E.H. 674 a t  . '  
,677; B&$oh~vy-k+l:'oro. 1 9 1 9 - 2  K.B. 571 a t  p. 5 7 8 ;  an4 
us . t r a l i a r i  u:oolLc:a !:'iIr~?'v The Commonwealth 92 C .  L. R. 4.24 . . .- 
~ ~ p f l ! ~ ~ n ~ ~ ~ ~ ; i ~ p ~ ~ r t .  546. f t h i n k  .th:it cxch 
f t h o  c m e s  F e f c r r c d  t o  wg,n dec idcd upon f a c t s  which were 
a t o r i d l y  c l i f fenent  from t h o s o  of t h e  p r e s e n t  case .  

. . 

Of course t h e  s p e c i a l  p o s i t i o n  of t h e  Admin i s t r a t ion  
s of v i t a 1 i l ; l p o r t a n c e  i n  c o n s i d e r i n g  t h e  q u e s t i o n s  of f a c t  . j 
~ l v o l v e d ,  bu t  t h i s  zrgument advanced on t h o  hoari .ng appeared 
o  sugges t  t h a t  t h e r e  vras some p r i n c i p l e  of t h e  law of 
o n t r a c t  which pl..accd t h e  A d m i n i s t r a t i o n  i n  n d i f f c r c n t  posj:tiion 
rom t h a t  of t h e  i n d i v i d u a l .  Having examined t h e  authorities 
i t c d  i ' a m  unab le  t o  secede  t o  bay such view. 

, .bf9xam-d . . 
Booker v  Palmer 194.2, 2 ,  A l l  F.R. 674 i s a , d c c i s i o n  . -... -. . 

n a v e r y  :;1:!2,?f.n.~ set of f i c h  mot ives  of. e h a r i - t y  ' 
nd g e n e r o s i t g .  i n  time of d i s t r e s s  had an impostant  
c a r i n g  upon t h e  i n f e r e n c e o  drawn by t h e  Court  as. t o  
he.khor t h e  p a r t i c s  in t ended  t o  e n t e r  i n t o  a l e g a l l y  

f o r c e a b l e  t r a n s a c t i o n .  These . c c n s i d e r a t l o n s  a r e  wl101l.y 
a p p l i c a b h  t o  t h e  p r e s e n t  case .  The p r i n c i p l e  invo lyed  
Ilooker v  Pnlmcr i s  c l e z r l y  enough i n d i c a t e d  i n  t h e  -..-,... , -.- .-... -- ", ..- ., '. 
' -or iB1 Plcto at t h e  coriuncncoment of t h o  r e p o r t .  The l a s t  

ence of t1il.s n o t e  i o  . " A t .  t h e  sane  t i n i e ' i t  w i l l  b e . .  
ec5.,atod that t h e  d e c i s i o n  i n  such a case .  is  f o r  t h e  most 

one 'of f a c t  and v i i l l  i n  each  c a s e  depend upon t h o  . . ! 

. . . . . . I 
r t i c u l - a r  f a c t s  of t h e  c a s e ,  I' 

i??i~.ch t h o  sane  c o n s i d e r a t i o n  d i s p o s e s  of B a l f o u r .  . 

Bnlf ou r  1.919 2 K. B. 571 i n  vrhic h  a convenient d o m y  
-r:xrigot!~cr~t,l;o.twken husband m d  w i f e .  w a s  h.eld n o t  t o  be. a 
a n s a c t i o n  i n t e n d e d  'I;o . involve  l c g a l  consequences p r i n c i p a l l y  

b..:c,?u~i! i%: np:?sared t h a t  t l ic p a r t i c s  i n t e n d e d  t o  inee%.no niore 

i 
than  the  situ.:iti:on - o f  t h e  progent ,  q d .  ought  no t  to- bo talcen 

1 1 

t o  have ngri.ci3 'I;lli$-t t11oi.r b a r g a i n  s h o u l d  ' a p p l y  r egud los : ;  of . . .  

. . 

t t p t  
.. Ah1  



Th6 c a s e  of -- A u s t r a l i n n  Woollcn:Mj.llo v The . .." - ~ o i h o n w c a l t h  92 C.L.R. 11-24 i s  i n  d ~ ; l r e r e x t  cate@xy, k t  -..---.- 
first  sigli-t t h e  pnssagds  refcrrr;.il ' t 0 . h  nr&snicnt .iccn! 'to 
lencl somne sunoor-t t o  - h e  view t h a t  t h o  Court should n o t  - 
scgar i l  s t a t c m c n t s  i s s u e d  by t h e  Government i n  iml?:Lcment:'tion 
of Govcrnmeat p o l i c y  as be ing  i n t e n d e d  tQ c r c n t o  o o n t m c t u n l  
o b l i g a t i o n s .  IIovicvcr i n  t h e  judgment of t h c  Court  i n  
-f;hnt c a s e  it was p k i n t e d  out  wi th  a good. d c a l o f '  cmpphasis 
t h n t  t h e  c a s e  - cou ld  no t  bc  unders tood wi thou t  t,lic c l o s e s t  
a t t e n t i o n  t o  tho  cletnilecl c i rcumstnnces  whicli e x i s t e d .  
Having s t u d i e d  t h e  f a c t s  i n  d e - t a i l  it seems t o  nle th?. t . in  
thn-t chse  even i f  i t  h:td been assumt:d t t n t  t h e r e  vias a b i n c l i n ~ ;  
c o n t r a c t  it would have b c w  cx,trc:nely . d i f f i c u l . t  f o r  t h c  
P l a i n l j . f f  t o  havr: cstai?li .shed what wcrc t h c  tcrmri o f -  tIl,?:t . . 

c o r t r a c t .  The t r a n s a c - t i o n s  invo lvcd  many u .n i ln- tcra l  . . 

v?.r iat iods on t h e  p a r t  of t h e  Com!?onwcnlth of v1h:lt was 
undcrs-tood t o  be i t s  R-ta'l-c(1 p o l i c y  m d  j.t i s  ov idcn t  t h a t  
t h e  Co!nmoawualth from t ime t o  t ime d i d  as i t  though'k f i t  i n  
i . c l a t i o n  t o  t h e  s u b s i d i e s .  Tho High Court  r e  j c c t e d  'tho view 
that a con- t rac t  w a s i n t e n d e d  'and h e l d  i n  fac - t  t h c t  th.; t r .ma-  
ac- t ion  invo lved  no  more t h a n  a stntemcll't by t h e  Con~!nonvic~.lth 
of i t s  i n t e n t i o n  t o  make c e r t a i n  pagmcnts i n  c e r t a i n  s p c c i f i c d  
e v e n t s  t o  pcoolc  who . f e l l  w i t h i n  a p a r t i c u l a r  c l a s s .  Them 

rega rded  t h e  schcme as b c n e f i c i n l  t o  t h e  ccononly of t h e  n x t i o n  
as a whole. I t h i n k  t h a t  t h c  d e c i s i o n  i n  t h n t  cn::c iti.Eht 
w e l l  have been d i f  f  e-cent i f  t2!o Commonvie?.lth h:l.cl .propos!ld a , ,  
scheme whereby i n  r e t u r n  f o r  t h e  subsi.di.co t h e  m:mufnc'turors 
of wool lcn  goods were t o  s u r r e n d e r  t h c  c o n t r d l  o f - t h c i r  
f a c t o r i e s  'to t h e  o f f i c e r s  of t h e  Commonviealth f o r  t h e  purpose  
of mL&~facturing soi!le. p a r t i c u l a r  c l a s s  of goods vihicll ;the 
Conrnonweal'th d c s i r e d  f o r  some reason  t o  havc m:muf:~ct~~~rerl .  
1 . t h i n k  i f  .:;uch hnd becn tho  f a c t s  o f  t h a t  c ~ s c  . t hey  would 
have  beon much c l .oser  t o  t h e  f a c t s  i n  t h e  c a s e  now 11eio:rc we. 
Accordingly  I r e j e c t  t h e  view t h a t  t h e  Administr:tion i s  i n  
any d i f f e r e n t  p o s i t i o n  f r o m  t h n t  of o r d i n a r y  i n d i v i d u n l s  \'iho 
might havc cn.tercd i n t o  t h o  s m c  t r m s a c t i o n  nnd h o l d  th?.'t 
t h e  t r a n s a c t i o n  e n t o r e d  i n t o  i n  t h i s  c a s e  c o n s t i t u t e d  a 
c o n t r a c t  i n v o l v i n g  on b o t h  s i d e s  l e g a l  p b l i g a t i o n s ,  . . 

The n e x t  q u e s t i o h  f o r  ' c o n s i d e r a t i o n  i s  r a i s e d  by 
t h e ' p l c a -  of t h e  Admin i s t r a t ion  t h a t  t h o  o f f i c c r s  who e n t e r e d  
i n t o .  tile. t r a n s a c t i o n  had  no a u t h o r i t y  t o  do so .  Such an  
objection vias n o t  r a i s e d  i n  t h e  course .  of?he long.  c o m e s , -  , 

pondenco between t h e  p a r t i e s  nor;vias it r a i s e d  i n  the: c o w s o  
of - t h e  legal .  proc ceding:: u n t i l  t h e  eve ox t h e  t r i a l .  when 
pa ragraph  9 appeared  f o r  the  f i r s - t  t ime in*Yhe amencled (Iefcncc 
d c l i v e a c d  by. .tho Adni.inistrn'tion. Thi.s i s  no t  v e r y .  f  c r t i i e  
ground i n  vihlich t o  r a i s e  such a ?.olic a t  o p l m t  as n d c n i d  
'of author: '~ty.  I l ~ v o ~ t h e l e s s  t h e  p e s t i o n  h a v i r g  been r a i s e d  
n~i~st b e  cxaininod, 1% is  e s t a b l i 3 h e d  by -.l-he e v i d ~ n c c  t h c t  
t h e  t r a n s a c t i o n  i n  qu.cot.ioil was 1.1e rcsu1.t ' of corre:;ponclcnco 
'],assing botvioon t h o  P h i n - t ' i f f .  ma t h e  D i r e c t o r  of 4hc .' 
i :cp,~rti; lent of dgri.cultz!re, S tock  r.nd P i s h c r i p s  mad t h e  ~ 0 x 1 -  
f e r e n c e  v h i c h  'took. p l n c c  bctwcen !.hose gelldornen on t h o  71;h 
Juno. 19511.. At "iha m t e r i s l  par!- of t h e  conference 1;lr.'. 
8I-arle.y t h e  Hcnd of t h e  D i v i s i o n  0:' Animal Iiusbmdry wns al-so 
p r e s e n t  mx3 h e  t o o  concurrod w i t h  -;ha.t was done. The ba rcp in  
r eached  i .uvolved t h o  expend i tu re -  0.:. publ ic-money ?ors m t i v c  
l a b o u r  and t h @  P l a i n t i f f  was t o l d  .t.!!nt f o x  r e a s o n s  p e c u l i a r  
:to t h e  A d m i n i ~ ( t r a t i o n  it would bc n c c e s c n r y  t b  ob-txixr t h o  . 
s a $ c t i o n  o f  t h e  A d m i n i s t r a t o r  b e f o r e  such  an  ohlien-hion c b u l a  
b e  ~ndcz.'l:clren. I f .  i t  lmd been morel: q u e s t i o n  of spending 
sonlo oum of .money f o r t l ~ v i i t h  t h e r e  would appnrtxt3.y n o t  h:svc 
becn t h e  Dep:~rtmcnt. 'a p r a c t i c e  t o . r e f e r  the  m a t t c r  . t o  t h e  
Adm~.nia~tre.to?:. IChe ranson  f o r  r e f e r r i n g  'the m a t t e r  .to the . . 



dminis t ra tor  was t h a t  thc  proposal involved the  r a m e n t  
f  money over some period of time i n  t h e  fu tu re  :lm! f o r  
hi:; rcuson the quest ion o f  p:~yment f o r  na t ivc  . lal~ou'r 
ssumed f o r  dcpartmcntal pdrposcs an iaportancc ~ h i c h  
ended t o  nvcrsh:xlow the  importmci! of the  tra?io:xtioil, 

a whole. I3ovicver when the  Govcrnmcnt Sccretrurg vizs 
roached on t h i s  mat ter  hc was, givcb a  f a i r l y  compre- 
s i v e  r cpo r t  (Ex11ibi.t F)  which &ir,closcs f n i r l y  cnough 

substmice of the  t r a n s a c t i o ~ l ~ m d  indicatoo tha t  it is, 
t cnded  t o  implement t h c  po l icy  alre&dy approved by tho 
minis- t ra tor  t h a t  t h e  kdminis t ra t ion .should be responsible  
r t i c k  eradicc+tioil i n  t he  Te r r i t o ry .  The ~ .v idencc  s!i.~ns 
iat tho  b d r n i n i i t r ~ ~ t  or  rca?  t h i s  rcpor t  and gave the c.s:si~!itinl 
pproval t o  tho expcndi'turc of cloney vihich w m  involvcd i!: 
hc tsansact-ion, It. i s  not  nccesgary for--Lhe Plxirr t i f f  t o  
s t a b l i s h  t h a t  th . is  momorcu~dum viould - s a t i s f y  i n  a l l  r c spcc t s  
he S t a t u t e  of Frauds o r  t h a t  i t  was s u f f i c i e n t  t o  give 
o t i c e  t o  .the Administrator of every d e t a i l  of .tbc ngrcencnt 
r r i v c d  at. It i s  a doc t r ine  of g e n c r d  applj.cntion t h r ~ t  
herb the  i n t c r n a l  managcrncnt of an organiza t ion .  rcquiri:s . ' 

o m  p a r t i c u l a r  mews of au thor i sd t ion  i t  may be ?ssumcd 
I n  thc  abscncc of any indi.cation t o  t hc . con t r a ry  t h n t  thc::~' 
i n t e r n a l  rcquiremen'ts have been f u l l y  met. I th ink  th,z;l; - I 
must assumc t h a t  t he  o f f i c e r s  of the  Administration madc Lo 
thb kdGinis't;r,~'tor what ever.. repor-ts or? t he  t r a n s a t t i o n  night  
have been. r equ i r cd 'by  him to.  inform him of the  t r u e  na'tlwc 
of the  transactioi?,  Indecd I th ink  t h a t  t he  r 'eport i t n o l f  
gives  a ' c l e a r  enough ind ica t ion  of tllc' kubs t an t i c l  nnturc! 
o f  -the t r m s a c t i o r i  f o r  t h i s  purpose. The f n c t s .  of t h i s  
case a r e  very c lose  t o  Bardolph v N.S.W.52 C.L.R. 455. 

I n  g iv ing  h i s  account of tile intcrvicvi vihich he. . . 
e l f  had wi th  t he  Adminis-tra'tor a f t e r  .the main confercimc 
tile o f f i c e r s  of the Dcpartmcnt of 'kgr icul ' ture ,  Stock 

F i she r i e s  t hc  P l a i n t i f f  a t  first 's.l.,z.ted.mcrkly t h a t  l?c 
d  madc a s a t i s f a c t o r y  arrangcmcnt ' i i t h  t he  Department. 
a l a t e r  s t age  j.11 the  t r i a l  when t h e  s i g n i f i c a m c  of 1 : h i ~  

e s t i o n  of a u t h o r i t y  had become apparent the  ma t t c rwas  r u t  
the  P l a i n t i f f  again m d  he elaboratcd .somevrhat i n  a  y;r.y 

i'ch would tcnd t o  show 'that t h e  hdminis t ra tor  was to ld  
t h e r  morc of t he  subs-tculce of the  arrmgcmcnt,  I do n o t  

iririk t h a t  I c m  accept t h e  vievr tha-t t h e  1'laint.iff d i d  pcr- 
onal.ly'convcy t o  t he  Administrator any morc t h m  th:?-t. hi; 
413 made arrangements with  t hc  Department f o r  t h e  eradi.cation 
f  , t iclrs which were t o  the  s&is fac t ion  of both p a r t i e s .  

l'hc prcsent  case  i s  d i f f e r e n t  from Dixon (Adalini::- 
t r a t i o n )  v  . Huggins which I decided i n  Septeml~cr l a s t  y c ? ~ .  
In t h z t  case  I hcld th8.t t he  Adminis't;ra'tion was ent i t lecl  t o  
recover upon a ,claim i.n con t r ac t  or quasi-contract  f c c s  f o r  
se rv ices  'xcndered $0 members of t he  publlc by t h e  Dppa?t~:icnt 
of Iicalth. ' I took t i ie 'vicw t h a t  t h e  power of t he  hdm:inl.s- 
t r a t o r  under tho Administrati  on 'Contracts -Ordinance vias not 

povror t h a t  could 'bo  delegated t o  o f f i c e r s  of t he  hdminin- 
a t i o n  because the Ordinance required -that i n  each c m c  -Lhc 
m i n i s t m t o r  himself should apply 1ii.s mind' t o  'tile qu~ ' s l ; l  on 

whether t he  proposed con t r ac t  was i n  t he  public intcr!.s.ts. 
is ordiilance was subsequently mendcd t o  e11abl6 delcgat ion 
tokc placc bu t .  t he  amendment does not a f f  ecC the case :;t 

csent  befofe me, I he ld  t h a t  the  power t o  m.ike contr-ctn 
ich was, exercised i n  FIuggins case did not.  reach the of'ficcrn 

the .Health Dcpartmcnt by .process of delcgat ion from ih:! 
m i n i s t m t o r  but :that t h e r e  was an implied clu>hority -to be 
r ived  from the  schame s e t  out i n  t he  I-Icalth Orclinancc~. The 

s m e  connic1era.tj.orl is not  appl icab l@ to lr1rir. h d i y  !lince -kl!c~% 
wa:; a-t- thc .tj.mc i n  quc :;tion no e.orrcn.pon~lLn~: 7:egi.b'I.:?:l;ion 
se.l;ting out the  funckions of the  Dopclrtmenf of. A ~ I ' ~ c u : ~ ' ~ u : ~ G ~  



ock and F i she r i e s  therefore  c s  f a r  a s  I cnn so?: thc only 
ay i n  which i'driEr. Leahy can shwr rzuthority t o  ~nrGic h i s  con- 
ri ict  i s  -to e s t a b l i s h  t h a t  Ikc Adminis t r c t  or  h i ~ l s o l f  g2ve 
' s  a f s e n t  o r  t h a t  t.hc power to con t r zc t  coiiforrcd on ihc 
~ n i n i s t r a t o r  under the Adninistm't ion Contracts Ordinmoo 

docs no-t abo l i sh  a  wider power i n  thc idminis t ra tor  t o  
entor  in-to con t r ac t s  ,znd t o  delcgnt-e th:*.t pbvicr t o  bc 
derivcd from t l ie 'provis ions  of thc  Papua and Ilcri Guinea 
Act of 194.9-1954. I did not  f i n d  i t  necessary t o  dcci& , ' 

i n  Huggins case whether such a  p w c r  ex is ted  o r  whether 
i t  could be delegated and I do not t h ink  t h a t  i t  i s  ncccssarg 
t o  decide the poin-l; i n  t he  present case.  1 t h in6  t h z t  :I;he 
f a c t s  of t h i s  case  a r e  vcry clonc l;o thosc i n  Bnrdoll>h v 
&w&outh V/a& 52  C. L. H. 45 5 and 1 thj.nlc t h a t  - s - i n c c m  
Admi:nj.s-trator hilnself expressly  zsnentcd t o  the transac-t-i.3n 
submitted t o  him t h e r e  i s  no need t o  dctorminc the' 1 5 r n i i ; s  of 
h i s  power t o  delegate .  hpdrt  f r o n  t h e  quest ion cf express 
~ u t h o r i z a t i o n  by thc  Adnin is t ra tor  I th ink  t h a t  t h e r e  a r e  
f a c t s  from which au tho r i ty  should be in fe r r cd .  The Plain- t i f f  
r e l i c s  up on r 8 t i f i c w t i o n  and I t l~ in l r  t h e  correspon&cnce 
tends t o  show t h a t  over a long pcr iod  of time $he hd~:~inis.- 
t r a t i o n  adopted the  view t h r t  what had becn clone by thc  
Department was done on behalf of tho Aclninistration i n  'khe 
imp1emento;tion of t h e  Adninis tm' t ion 's  policy.  , . . .  

The next s u b s t s n t i a l  quest ion f o r  cons idc ra t i a?~  is 
whether t h e r e  was a brcach of the  con t r ac t  on the p w t  of 
t h e  Administration, - I tliink t h a t  on t h e  evidcnco t h c r c  
i s  do doubt t h a t  t h c r e  was a s u b s t a n t i a l  brcach. I n  f :~c t  
f o r  a period of almost a year tho gtoclc i n s p c t o r s  cnploycii 
b y  the Administration .to c a r r y  -out- t he  t i c k  eradication 
campaign neglected t h c i r  d u t i e s  t o  such a w c x t c n t  t h s t  t h c  
dogrce of t i c k  i n f o s t a t i o n  rose  t o  1evcl.s n w c r  ozpcricnced 
before i n  the  P la in : t i f f l s  hcrd. This neglec t  docs not 
apply t o  a l l  t h e  o f f i c e r s  of tilo Dcpartmnt  of Api.cul-kilr:., 
Stock ancl F isher ies .  Sonc of tho  inspc?ctors and ve t c r ina ry  
ofPicerv who v i s i t e d  the property on ocld occasions ca r r i ed  
out t h e i r  work ao e f f i c i e n t l y  t h n t  t e m p o r a r i l y a t  l e a s t  . ' 

s u b s t a n t i a l  improvement was not iceable '  i n  t h e  condi t ion of 
the c a t t l e  and t h e  P l a i n t i f f  himself  i n  s p i t e  of h i s  h igh ly  
c r i t i c a l  frame of mind was nore than s a t i s f i k d  with t h c i r  
work,. Thcse o f f i c c r s  hiwcvcr only v i s i . t ed  the p-opcrtg on 
n few oecnsiunn, The subs tnn t in l  conduct of the  cnrnpnigll 
vrna l c f t  -to t he  carc  of two o f f i c c r s  each of whom v i m  ~ - 

responsible  f o r  these.  d u t i e s  f o r  per iods  of some iontho nnd 
each of whom f a i l e d  dismally i n . h i s  t ask .  T!lc f i r s t  of ' 

these w a s  described by .the P la in . t i f f  as a dypsomaniac nnd 
as a man who was incompetent and unreliab1.e; Mr. IJC&{ 
gave cno or two inst-,ulces of callous,  i l l - t rea tment  of c a t t l e  
by tkis inspec tor  which would ind ica t e  a  disregard f o r  the 
well-being of the mimale  a d .  d e ~ c r i b e d  him a s  being con- 
s t a h t l y  under t he  j.nfl.uence of driiilc; Thosc nss:rtions of 
the  P l a i n t i f f  wore not  s u b s t m t i a l l y  challenged by 'the 
Defendunts and it mayviell bo t h a t  bacause.tho .o f f icer  i s  now 
aecessed and unable t o  mower those charge8 the Iidninistr:rtion 
i s  %t a disadvantage on t h e  quest ion.  W. 'Biyer !ws I 

s p e c i f i c a l l y  asked whether .the i n spec to r  was a dypsommiac 
and, showing a  proper reluctance t o  tipeak ill of 'the dcacl, 
Mr. Dwyer contented himself wi th  saying t h a t  t hc rc  nns n : ~  
compulsion t o  deinlt and t h a t  tho inspector had ha5 scvori:! 
l ~ a r t i m e  .oxpcr'iencen and was a " s i c k  rmn"'. "III; .irc?li!c a f a i r  
iseuo!! but  M r .  Dv~ycr coula no t  say. what vras the c m s c  of 
h i s  i l l n e s s .  Tho P l a i n t i f f  s a i d  t11,at on the occasion of a 
v i s i t .  by M r ,  Uvtyer t o  the  proper ty  he complaind i n ' v e w  
st rong t a m s  about t h i s  s tock  in spec to r  and ?8ked t h a t  he ' , 

be removed from h i s  property.  . Pr./yex8's r cco l l cc t ion  
of .the d e t a i l s ' i s  not good but he d o e s  r c c a l l  t h a t  t he  

330. 



P l a i n t i f f  d i d  ~ t l c o  a complaint.  on t h a t  occas ion  a l ~ o u t  t h o  
s t o c k  inspectof ' ,  i n  f a c t  h e  s i l id  , tha t  both  pxrt ic .5 Coin- 
p l a i n e d  t o  him. I t h i n k  t h a t  t h e r e  i s  no daub-t 'on tile 
ev idence  t i m t  t h i s  s t o c k  i n s ~ c c t o r t  B 'work was ck!:!.r:.~cteriz~.d 
by i n e f f i c i e n c y ,  f r e q u e n t  f n i l u r e s  t o  appea r  on 'tho 
p r o p e r t y  t o  c a r r y  out i r i s  d u t i c o  :uld such a n  i?dil:iction t o  
d r i n k  t h z t  be was unf i t  t o  be p l a c e d  i l l  che rge  o f  such a 
campaign, 

Tho o t h e r  s t o c k  inspector .who was i i ~  chnrgo o.f 
t h e  e r i i d i c a t i o n  f o r  a s u b s - t a n t l q l  p e r i o d w a s  a very  young 
man who l i k e  his predecesso r  w@s s t a t i o l l c d  ?.t t h e  1'iui:lc.q~ 
k i b t a l  a  few m i l c s  .from .the Zcnng propcr- ty  t o  xhicl i  1112 
t r a v e l l e a  t o  pc r f  orm. h i s  d u t i e s  tin t h r e e  days i n  ccxh wcolc. 
I do nut knovr -under. what p rcs su rca~  . t h i s  young man was 
l a b o u r i n g  dur ing  t h e  f i r s t  fciv months o P h i B  p o s t i n g  t o  
Mumerig but  i t  i s  p l a i n  f  ram t h e  evid.cncc th:+t h e  f ouni: thr: 
r e a d y  a v a i l a b i l i - b y  of d r i n k  t o o  much - f o r  )?is powers of 
r o s i s t m c c .  A s  .the Christmas s e a s o n  approached he  b c c m e  
more and marc a d d i c t e d  t o  d r i n k ,  more i n c l i u c d  'to do hi:i 
wox'lc b a d l y  and t o  l c a v e  h i s  work unfinished. - Oi many oecaa-, 
i o n s  he d i d  n o t  appoar ' t i t  a l l  o r  a p p e a r e d ' i n  r;uch.a condi-kioli 
t h a t  hhc was u n f i t  t o  ce.rrg ou t  k i s ,  a u t i o s .  E a r l g  i n  1955 
h e  .jxad. t o :  utldergo, rt minor eye o p c r a t i y  f o r  a c 0 ~ 1 l c a 1  ul.cor 
bu t  t h e  ovi.'d6ncc f a i l e i i  t o  justYfy h i s  r a - t h c r  prolohgcd 
absence from work. L a t e r  betvicicn March and I,kiy 110 w9.s ~ b s d i l t  
from h i s  iiutie:: f o r  a - c o n t i n u o u s  p e r i o d  of s i x  wec!co d u r i n g  
which no s ~ r ~ ~ y i n g  was c a r i e d  out  at  al l .  

! 

I do n o t  want t o  be  unduly  ci%tic,?.l 05 t h i n  
o f f i c e r ' s  pe r fo rmmcc  s i n c e  i n  May a s  a r e s u l - t  of.  t h e  
p l a i n t i f f  ' 8  owtspolten c r i t l c i o m o  Mr., Marleg was' ocnt  t o  t h e  
p r o p e r t y  w d  pu t  t h o  viholc campaign on a p rnpcr  footi.n[:for 
t h c  firs% time.  T h c r c a f t e r ,  t h c  s t o c k  i n s p e c t o r  ~ ~ t r r l c c l o u t  
h i 5  d ~ l t i c s  i n  an  exemplary f a s h i o n  and, t h e  campaign 
u l f l r n n t c l y  succecdecl. an a r o s u t t  o f  h i s  app l i ca - t ion  t;o (1u:ty. 
Tho i n o p c c t o r  was c ; i l l e d  u s  n witnupc~ i n  .thoso proccc~c!in[.;o 
an8 on h i s  own r e c o r d  h a d - t a  suL,nit t o  9 cross-exnmin~.i;ion 
vihich few witnes,sas have  t o  cndure.  Ilc f a c e d  i~ ser ies :  of 
most soa rch ing  q u o s t i o n s  and msvrered them wi th  comp1cl;e 
o m d o u r  and on h j . ~ ~  pcrformr~nce i n  .the w i t n c s s  box I viould 
hope t i p t  .tho s o r r y  c h a p t e r  i n  h i s  c a r c e r  t o  which I hnvo 
r c f  e r r c d  ,and which was due t o  c a u s e s  unltnown t o  mc i s  nqvr 
f o r e v e r  .c losed .  Bovrever t h o  evi.dence ,est&blishecl  upon t h e  
cross-examinat ion  of t h i s  w i t n c s s  shows a l l  t o o  cl.carly t h c  
e x t e n t  -to which t h o  Dcpartmen.tlg o f f i c c r  f a i l e d  t o  obs,;rvd 
any rcasonahlr!  a tani ia rd  o f ' c a r e  i n  t h e  supervision . . of' 'tho 
' t i c k  oradica'l;:ion. 

' S O I : ~ ~  a t t e m p t s  vrerc made by t h e  ~ c f e n d c & t s  t o  show 
t h a t  a l l  the  f a u l t  w m  n o t  on onc s i d c  .and t h a t  t h e ' P l n l ~ r t i f f  
himsc3.f was g u i l t y  of b reeches  of o b l i g a t i o n s  on h i s  i m - b .  
The ploadeci a l l o g n t i b n s  t h a t  .the P L x i n t i f f  w a s a t  f n u l t  .bccau::c 
lie f a i l c r l  t o  lccop h i s  sprclyod c a t - t l e  on t i c k - f r e c  p?.sturcs 
cannot  be  sus- ta inud on t h e  e x p e r t  ev idcncc ,  and i s  +!ii;hout 
.Youndatiun, hav ing  r e g a r d  t o  t h e  f a c t  t h a t  h i e  o n t i r e  propcrt;f  
was . t ick i n f e s t c d  a i d  o v e r s t o ~ k e d ,  .and h e  Was n o t  al lowed t o  
move h i s  c a t t l e  'to Baiune,  . . 

Thc $ l a i n t i f f  ha;s g i v c n  a sa . t i s f :u tnrg  account  of 
h i s  performance of h i s  b a r g a i n  and 1 a m  1of.t. w i t h  'the 
impress ion  , t h a t  h i s  cvidoncc. was s u b s t % t i a l l y  unsha1:c.n i n  
cfoss-oxan~inat-ioil. !Phcrc may havc  been some incidufiti:% 
d c l n y s  .and on a few occanions  . t he  stoclc inspcd.bor mny hnvi! 
becn ircpt vrai.t:ing f o r  s h o r t  p e r i o d s  f o r  wntcr  o r  for  clicck 
c o u n t i n g  of r!~usl;crcil .stoclr, Howevcr thc.c;c are w r ~ l y  
t r i v i a l  incic1cn.t; s ,and 01-1 bo th  s i d e s  t h e r e  were o.ccasiorial 



delays  which i n  the  c i rcumstmces  v:<.ore only t o  be cxpec-tcirl.. 
On many occasions thb c a t t l e  wcre mustered but .the jnspcc-: 

r f a i l c d  t o  a r r i v e  and on ,some occasions hc. ' a r r i ve?  
ithou-t .any inessnge having becin rcccioed t o  i n d i c a t e  whcit 
i s  rnovcmcnts would bc, In  tbcse  c i rcumstwccs  a eood 
c a l  of h o s t i l i t y  dcvclopcil bctwcen the. P l ~ l n i n t i f f ' s  d3iryi:lan 

iho v r i ~ s  i n  charge cf tho  mustcring and the  s tock inspec-tor 
':th the  r e s u l t  t h a t  they wcrc h a r d l y  on speaking tcrms.  

was a matter  of subs tan t ia l ,  detriment t o  the  c a t t l e  t o  
1.ccpt ymdcd i n  a s i ta l l  cnclocure ozi d ~ y s  when. t!li? s tock 

spec t c r  f a i l e d  t o  a r r i v e  'md on some occrisioris when hc , 
r i v e d  \~mxpccferYiy the  ( 1 d r p . m  d id  no t  havc the  c a t t l e  " 
rdcd but uml1l.y hi.~d t hen  c lode a t  h a ~ d  :;o t l lht  th!:y c o d d  

e got i n  without uuch delay. I t h i n k  t h x t  'therc is no 
u s t i f i c a t i o n  f o r  :my ' f ind ing  thc-t t h e  Plain- t i f f  fai1c.d t o  
a r r y  out h i s  p a r t  of the  bargain.. 

The Dcfcndmts  a l s o  endeavoured t o  show th.2-t thc  
breachcs i f  they e x i s t e d  wcre duc t o  'mat tem beyond the  

o n t r o l  of tho l ld is inis t ra t ion and gave ins't;?nccs of advcrsc 
a t h c r  2nd brcalc-down of cmchj.ncry i n  support. of t h i s .  
wevcr it appears Trom'the cvidencc thn* i t  wan scldom t!tr:t 
c  weather i n t e r f e r e d  with  spraying f o r  m y  subst:intial 
r t  .of. t h e  day m d  the  .overall  cf : fect . !oi?- the  wcather on .tll,e 

campaign must havh bcdh insigniPiccult.'b I .think t lm t  the  
fcnde.nts c,m dcr ivc  no comfort from break-dowh of mc~chil?t.ry, - . 
cause t he  machi-nery was t o  bc proviclcd by the  hdministr.?.tion 
d i t  would be pa r t  of t h c  duty of t he  fidnlinistrr-tj.on t o  see  
a.t: whatever sparc  p a r t s  repk.cemcnts ~1ig11t be nocclcd ' 
r e  ava i lab le .  Af t e r  the  period of s i x  wccks p.revicusly 
f e r r c d  t o  dur ing which no sprzying t o o k  p13ce i t  nppenra 
a t  seine spray equipnent hrd detorior'nterl t o  such n st.-.qc 
a t  it was unworkeble. Vc.ricus s ~ s a r e  p 2 r . t ~  har1 t o  be 
ta ined  and a p p w e n t l y  the inspcc- t io r  had t o  send r e q u i s i t i o n s  
r the  requi red  p a r t s  through. hj.8 Dcpartncnt vrhlch,involvcd 

elag. I n  s p i t e  of t h i s  mcchmicnl t r oub le  it ?.ppcars t!mt 
ne s e t  of spray  equipment could e a s i l y  havc been axle .  
erviceable  and -the P l a i n t i f f  had a q u a l i f i e d  mccheni.~ m h i s  
rope r ty  who was always ava i l ah l e  t o  t h e  s tock inspec tor  f o r  
ha t  purpose, L a t e r  whcn Mr. E,knrley, t h o  ch ie f  o f ' t h c  
i v i s i o n  of Animal Rusb~ndry ,  was sel1.t , t o  the  proper ty  . t o  
t r a igh t en  the  h a t t e r  out mciuks were speedi ly  f o ~ u ~ d  f o r  
e p l a c i ~ g  the  de fec t i ve  cquiprwnt. I. t h ink  th?.t i t  i s  c l e a r  
om the evidence t h a t  the  fniluro of t he  cas~pxign up 'to the  
ddle of 1955 was no t  due t o  any shortcoming on fhe pa r t  of 
c P l a i n t i f f  o r  h i s  e~aployccs but was due t o  the  i~G&l.cct of 

lo  two s tock inspcctorn,  
~. . 

Thc next i s s u e  f o r  determinat ion i s  whcthur t h c  
roaches of t h e  agrecmcnt gave s i s o  Co m y  l o s s  o r  c1,:m.c.gc on 
he p a r t  of t he  P l a i n t i f f .  - There a r e  two aspcc$s ,of t h i s  
uest ion.  The firs ,L may bc .disposed of sho r t l y .  I th ink  
ha'b it i s  wcll.  established on the evidence t h a t  t he  P h i n t l f f ' s  

t l - e ' a e t c r i o r a t c d  i n  condi t ibn as a r e s u l t '  of t he  incrc?..s6d 
e s t c t i o n  of t i c k s  cad t h a t  t he  PlqintiQf %as haa1perc.d i n  

establishment of h i s  beef: herd a t  tho Bniune proper ty  
ause he could no t  g c t  permission t o  move h i s  catt1.e on t o  
an pas tu re s  u n t i l  tho  t i c k  e r ad i ca t i on  campaign hsd 
ceeded t o  s u c h a n  ex ten t  th?:t batches  of cc. t t lc could be 
nounced " c l e m " ,  The r c s u l t  was t h a t  he .had . tc  koep 

e n t i r e  her& of 400 odd c,?.ttlc on his .  propcr ty  c o n s i s t i n g .  
f i v e h u n d r e d a c r o s  of rough country which Xed- t o .  sevorc 
r s tock ing  of h i s  pas tures .  The evidence doon n0.t ennblc 
t o  a s se s s  t h i s  l o s s  wi th  m y  prec i s ion  and T t h ink  th:lt 

c P l a i n t i f f  i s  e n t i t l e d  t o  nominnl damges  under t h i s  
onding which T would Pix a t  t h c s u m  of &100. There wan n 
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time when the  P l , ? i i i t i f f ' s  l o s s  stood ?.t a muc!~ highcr  vnlue,  
but t he  p a r t i e s  con t inucd ' t o  t r e n t  t h o  cont rcq t  a s  sub- . ' 

s i r , t i n ~ .  . Uy i;ho end of the  period of trc:rts!cnt the  c a t t l c  
.. ' had time t o  recover condi.tioll and t h e - i n c i d c n j d  l i i sses  

whjch may have bccn r c a l i z c d  d.uring the  .per iod a r c  no t  
established 'by t h o  evidence. 

r Mar ley ts  - r e p o r t  was no t  rccdivod by the  i y i c i n t i  
u n t i l  some tinic a f t e r  Mr. Mnrley's v i s i t  wid i n  h i s  l c t t c r  of 

. . t h e  17th June 1955 (Exhib i t  A . 1 7 ) , t h c  Pla- int i f f  r e f u t e s  some 
of the  pussages. of Mr. Marley's  r e p o r t  .md shcws x t  l e x - t  
by h i s  r e f e r ence  t o  paragraph 1 3  of t h a t  r epo r t  t h n t  he n'ems 
t o  c a r r y  out tho arrmgcnen' t  r>.s ..agreed ,md not  t o  i n t e r f e r e  
i n  any way i n  the  campaign, t o  avoid lcnding colour t o  :my 
suggest ion t h z t  f a i l u r e   night be a t t r i b u t e d  t o  sonlc f a u l t  on 
h i s  pa r t .  I p r c f e r  Iilr. Leahjrts ve r s ion  of ,vrhat occurrcd i n  
May and whether o r  no t  Mr. M ~ r l e y  used tho p rec i s e  exprccsion 
a t - t r i bu t ed  t o  him i n  h i s  re fe rences  t o  the s tock  in spec to r  
I am s a t i s f i e d t h a t  tho P l a i n t i f f ' s  account . i s  s u b s t a n t i a l l y  
accurz te  and t h a t  - i t  was 0s a r c s u l t  of some vcry f o r t h r i @ t  
rcmarks and e x p l i c i t  i n s t r u o t i o n s  given by ?;IT. Marley th::~'L 
t h e  s tock inupcotor  was prcvai led upon t h o r e e f t e r  t o  c a r r y  
0u.t h i s  d u t i e s  proper ly ,  

Af te r  tho carnpaign had bccn put i ~ t o  oporr~t5.on u n d c  
.the directions of M r .  Maralcy t h c  t i c k  p o p u l ~ t i o n  dccl incd 
f a i r l y  r a p i d l y  and within  a  moxi.th t h c  in fes t r r t lon  of cn-i:'l;:Le 

The. o thcr  quest ion involved i n .  'ohis i s s u e  has 4 ;  I !  
appeared t o  me t o  be much more d i f f i c u l t .  

I I 
! 

I n  May 1955 dur ing  the  period of j i x  weeks ; I  
neklec t  by the  s tock  in spec to r  t h e  P l a i n t i f f  hc.3 I ! L ? ~ C  urgent .; 
represonta t ions  t o  t h c  Adrninistrktor. On the 3 rd  Apri l  1955 1 
t he  P l a i n t i f f  wrotc t o  tho Governrient Sccrct?ry 8 long  l e t t e r  , :  

(Exhib i t  A 9 )  i n  which he s e t s  owt the  suhstrncc o:f h i s  
complainto, Thc mat ter  was r e f e r r e d  t o  the k ln in i s t r iv tor  
who rcquested the  Plaini ; i f f  t o  come t o  Por t  Moresby f o r  

I 

! 

/ 
I 

1 
i 

discuss ions .  The P l a i n t i f f  cwie t o  Por t  Morcsby on t h c  2 l s t  
Apr i l  and dec is ions  wcrc a r r i v e d  at c!esigncd t o  plricc t?ie 
whole ques t ion  of ' t ick e r ad i ca t i on  0 n . a  proper an(! e f f i c i . cn t  
foo t ing .  It was a l s o  agreed th.rtt' a  d i p  should bc i n s t n l l e d  
but i n  t h e  course of f u r t h e r  d i scuss ions  with  h i s  adv isors  1 
.the Administrator decided aga ins t  t he  i n s t d l c t i o n  of a . i 
clip and sub jcc t  t o  t h i s  dopnrture tho l idninistr?. tort  s .  l c - t t e r  j '  
of the  30th Apr i l  1955 (Exhib i t  A 1 1 )  s e t s  out the  a r rmgc-  
ments made. M r ,  Marley i s  nentioncd i n  t h i s  l e t t e r  dnd it  
i s  c l c c r  t h a t  he receivcd s p e c i f i c  i n s t r u c t i o n s  t o  go t o t h e  ' 
proper ty  'and put t h i n g s  r i g h t .  H o  went t o ' t h c  proper ty  on ; 
tho 2nd May 1955 and h i s  r e p o r t  thereon ac t ed  10 th  ?$lr.y i955 1 
i s  Exhib i t  A 16. Having heard M r .  Mar ley ts  cvidcnce 1 

' .. thi.nk t h a t  h i s  r epo r t  s e t s  out a compromise v:icw of what ho , 
found when h e  a r r i v e d  at  the  property.  He said. t h n t  t hc re  
were f a u l t s  on bdth s i d e s  'and. it is i lot iccahlc  f r o c  'the 
nota-t ions endorscd on l e t t o r s  f r o n  t h e  DGpcrtrc~ntcl f i l e  
which. became e x l ~ i b i t s  i n  tho proceedings t h n t  t l i e . o f f i c ~ ' r s  
apcnt a good dca l  of t h c i r  energy t r y i n g  t o  derionst~.ntc t o , '  

i 
t h e i r  own s x t i s f a c t i o n  t h a t  i t  was t he  Plaintiff who was 
r c n l l y  n t  f i lu l t  i n  r e l a t i o n  t o  a vridc r m g e  o f  m,.;tters. 
I th ink  'that the  Departnent would bc w i s e  t o  keep corments 

o f  t h i s  kind off  t h e i r  o r i g i n ~ l  papers bec&usc once one I 
r c a l i s e s  the  background of t h e  dispu't&nnny o f .  these  comncnt,s 
l o s e  whatever fo rce  thcy  might otherwise havc a i d  chovi n  
deterndflation i n  - t h e i r  au thors  t o  convince tkicmselvcs t h i ~ t  
.they a r e  r i g h t  r a t h c r  t han  m app l i ca t i on  t o  the  t a s k  bcfore  
them. . . 



~ i a s  l i g h t .  -Iiwievcr during t h e  n~onth of June s e v ~ r a l .  b c % t $  
(lied and . to~~mrds the  end of June the nu~nbur of dciyths 

. . 

~.p.l,pe:lred si@fic:mt.  On the  20th June 1.955 (1:xhibit R 20) 
the P l a i n t i f i '  radioed t o  t he  Dcpnrtment i n  I'or:t P,lgrcsby 
a:slring f o r  ve.tcrinary ass i s tance .  Thereaf ter  a s c r i e s  of 
.telegrams were sen t  (Exh ib i t s  A 2 1 3 0  A 25) indj.c~.ticl: 
t h a t  the  I s l a in t i f f  was alaralcd c't -the incr!:using number of 
deaths i n  h.is herd c~kd showing t h a t  a t  f i r u t  he h ~ l d  thc  
view that; ,they were dug t o  the prcsence of poiso1lo;'::i ':C;:?h 
h i s  s1;ock l?ar,-Lures, and t h a t  I .ntcr the  tcrita'l;j.vc! Aiagnosis 
of xed-water fever ,  co:nnonly lrnown .as  "'tick f cvur" , was put 
forwmd and f i ~ a l l y  confirmed by the Dep:irtmcnt on t ! ~  14 th  
July,  This confir.mnfio11 of t hc  dingnosis vrm m%do a s  :? 
resu1.t of 1:thorntory too to  of b1:ood :~runplc':l t2l;c.n from cc~tt1.c 
by. ve t e r ina ry  o fe i ce r s  of the Ucpnrtmei~t. From June t o  
Octobcr t h c  deaths continued t o  tnke a heavy t o l l  of the 
p l a i n t i f f  1s c a t t l e  w - t i 1  rcncdinX LroIltneni; adm'inistert!(l 
hy the  ve t e r ina ry  o f f i c c r s  checlied .the doaths aml the  
successful  conduct of t he  -t ick e r ad ica t ion  campaign rcmovcd 
the r i s k  of furi"ner i n f e c t i o n  of animals, 

Thacssencc  of - t h i s  iosue i s  vihcther $He 0utSre2k 
of red-wnter fever  was causcd by tho t i c k s  which ought t o  
h a v e  bcon eliminated from -(;he herd l o ~ g  b ~ f o r c  nfny 1955 but 
which i n  fac.t a t  thql: time wore .infesting $he c a t t l e  n::)r(: , 

heavi ly  t h m  cver before. I n  support-  of h:is content ien 
tha-t t he  red-viatcr f eve r  m e  duo t o  tho hcavy i n f c s M t i o n  
of t i c k s .  the  I ' lo in t i f f  r e l i e d  upon thc  evidence of i.fr, bI,t~~clcl', 
a ve.i;orina~:y s l ?cc i a l i s t  from Quccnsland. r Maundcr : i s  a 
vctcrina.ry surgeon, a groduatc of t h e  Sydnoy I lnivcrs i ty  i n  
veterinary science and has  served i n  t he  Queenslnnd Dq!::rt- 
ment of Agricul ture  and Stock f o r  seventeen years.  I!(. 
bccame Chicf I n s p e c t o r  of Stoclr nnd Direc tor  of V c t c r i ~ ~ i r g  
Services  and had bctwcen one hundred an& one hundrcd ,?;:!I ton 
stock inspec tprs  tulder h i s  cont ro l .  One of h i s  most 
importarlt furictiorio i n  t h e  c o u r s c o f  h i s  departmental iiu-tics 
was i n  re l -a t ion t o t h c  e rad ica t ion  and cont ro l  of t ick<:.  in 
1951 Wr.  Maunder l e f t  t h e  department and wcnt i n t o  pri'i:?t;': 
c r ze t i cg  n_3 hz-5 p;.frkr;.$ ei~ce ths$  t i - 9  z.5 yr;$r;rj,;,:zry f:,,r- 
&:.-r Cy,-~; 7c czft;2 czc: i . ~  ... ',; . . . . . . .  . it... , t -- 1 u , K 9  hzn3 a f  m t f l e .  Eo is uri:l~;uh$~dJ.y azl,rry ?,;!,A 
ou-tstmding experience of t i c k  e r ad ica t ion  nnd con t ro l ,  I 
w i l l  have t o  dea l  wi-th M r .  Maundes's evidence Ln g r e e t e r  
d e t a i l  i n  a moment but I should pause t o  remark t h a t  i t  :is 

qu i t e  vbvious t h a t  Mr. 'Moundor re l ies :  very h o m i l y  upoz :LC-tun1 
observi t ions  i n  t h e  f i e l d  nnd f i e l d  exaeri.enco iii:nrrivinc-: clt 
:u~y -conclusion. Moreovcr i n  i i lcnt i fy?ng,  disonr;es of cn.1;tl.o 
ho rcgnrds th.c casc h i s t o r y  of 'ttc! lidrd 2nd in fo r~xx t io r~  r.m .to 
l o c a l  conditi.or!s as of pai':~mount importnnce. , The conc1u::i~ms 
which would be supportcd by kl r .  Maunder's cvidence give 1ri:xc 
t o  tho d i f f i c u l t y  t ha t .  they c,ulnot bc f u l l y  :~ccountcd f o r  by 
t lzcoret ical  Jmewledgc o r  ropsoning .md sevcrnl  pe r t i nen t  
questions t:ust i f  h i s  +pproach to  t h o  px~oblcr;l.Ls adopted, 
thcrc , fore  be l e f t  unanswered. H i s  approach rece ives  so:ae 
general  supper-L from t h e  evidcnce of KI.' Anderson ?iho wz.3 
c a l l e d  on behalf of t h e  klmini8'tr:vkion .?nd who ciunlifir!(% so it!^ 
of h i s  views by saying t h a t  i n  deal ing wi th  l i v e  or.[:mi.:;lnr: 
one cannot p rcd ie t  f u t u r e  courseb of everits ~ v i t h  m y  degree 
of c e r t a i n t y  from purely t h e o r e t i c a l  considGrntions, 

I n  c o n t m s t  with t h e  cnse on ' this i s s u e  prescnted 
y tho P k i n t i f f  t h e  Adein is t rn t ion  r c l i c d  on the cvidcnco of 

exper ts  which viould tend t o  support the  oppositc conc1ui:ion 
f o r  t heo re t i ca l  masons.  Onc of the .mos t  c.:xac%in~ tnslr:; 
wh.ich I hnvo beon cn l lod  uporl 'to perfornt i n  .I;hj.s case h : ~  bocn 
t o  dociilc whothcr t hc  evidence bawd on p r a c t i c a l  0 b ~ c r ~ ~ n t i ~ l l  
and cxpericnce a f f  orcls. mc nore or  less euida.p?c 'toward:; thc  



During tilo c o u r s c  of t h e  t r i n l  I asl.;eil a f i x  
e i t i o n s  t o  t r y  t o  aoce r -k l in  just hr ,w.far '  t h c c r y  cv.-t!i~; 
b j o o t  could  go i n  a f f o r ~ l i n g  :L conclusive: :insvier t o  -L!l.. 
r i o u s  q ~ u c s t i u n s  which ciiiergc! and my gcnc'n.1 imprc:;si.ur: 
s t h a t  tho  t h c o r c - t i c j l .  un!lerstn?lding of t ! ~  probl.cm r.t 
a s t  i n  t l lc l ' e r r i t o r y  1.c:~vcs nlzny v i t a l -  quust:ion:1.~~1'!i1!:-:i??<!il, 
(1 t h n t  i p x z t c r  weig11.t ought t o  be p1aeC:d u p ) n  t h e  :w't!l::l. 
s c r v a t i o n s  i n  t h c ' f i c l d .  of quunl.ifici1 and c:rycricnct?r! ::?.!1. 
a t  t h i s  is i l s o  th.o p o s i t i o n  i n  r c l+ t ion  t o  t h e  Cist!?.::.:: i n  
ecns land  5:s i.ndica.tcd by 'l;hc nlcthotln p r n c t i s e d  ,tl?t:rc. hy 
, Maundur.. 

I 

f n  a r e a s  vihcre pntbo&nic ' t i c k s  &o:camim.n yciuy! 
cel.ves sooil c f tw b i r t h  a r e  inva r i . zb ly  i n f  octccl \;;ith thc: 
d i s e a s e  beforn  t l i e i r  n a - t u r d  immunity diocppo:x: :md :?r; :: 
r e s u l t  of rcpootet l  infcc-Lions t h e  n n i n a l s  t end  t o  cluvclo!i 
a ros i s t ancc !  t o  the. d i s c a s c .  which i s  tcrmcd by t h i ?  oxpcri:!;~ 
"a pro-mnunity". T h i s  i s  no t  L;tr ic . t ly  n t r u e  imc~i.~nil-y But 
m t h c r  a dovei.opod s c s i s t c n c o  Auc t o  previour; cont:::ct. v:i-l.h 
t h e  discaoc! i t s e l f .  Provided t h x t  t h e  irrilj.virlu.cl c!nPr:zl i.a 
f r e q u e n t l y  rci.nfccl;cd i i t h  t h e  di:joiLse it %ill u s u a l l y  rc;'L:2.i.n 
t h i s  f orm of r c n i s t c a c o  throughout  i - t s  1:i.f c !iut i f  o v e r  :;~iy 
c o n s i d e r a b l e  per:'icc? t h e r o  a r c  no pn-bhugonic tl.cks ]:~rcs.ir!.!. 
E ~ C I  t h o  imj.r;!al i a  n o t  r c i n f e c . t c d . i i ; s  r c a i s % ~ ~ , n c c ?  t o  t h e  i!i.nc,%st? 
5,s r o a d i l g  Lon.!;. Thcrdaf- tc r  such 211 nnim.nl mny re.ach - t I i ~ .  
s:.mc c ox~iLi.tion ::is mi ; w i d  whit h 1 1 : ~  ncvcl- bedn c,:p>sc.i t t !  

.l-he &io.:c.sc. Such m i n ~ n l s  r.rd cx'l-raorti-irra:ri.l3~ :;use cp  t t l ? l o  
t o  t h o  d i , ~ c a i j c  o.nd i f  t l ? ~ y  cncoun tc r  gc thogonlc  t i c k s  -t!it. ' .  

u s u a l  rcr;u:!.t i s  n v i o l c l t  outl:rc?.lc of t h e  diacc.se usunl1;r 
w i t h  f a t a l .  r w u l . t s .  . . 

C,~,ttJ:c s u f f e r i n r :  :frur;i .tho d i s c m e  h w c  .conci:lc:i7::1?l(! 
c luL~t i . t i&  of '!;he di.r;c?~sc cjrg,znisms i n  t h e i r  bpd ies  ,?,n4 :i l l  
t h e i r  hloc.(l s t ro :m b u t  appnron-kly t h e  d i s t r i b u - t i e n  0% %!I:: 
organissin i n  by no '!nn:ws .un:ii'urn!. Thero app:::wr: t o  hi: :L 
t.ofiflency :POI: thi? orgc~r~inms . to bc d c s t ~ l ) y ( ~ I I  i j l  t h l :  'blood .::.f.lL~:!ri 
t?jid soinol::i.!.!c!:: .I;!~cy 13.0 no.1; r e a c h  t h o  .c~;trt!ni-Lj.c!:~ !)f the 
cipcu:Ln.l;or$. r:y!;.l;,?~r~ ~ c f ; r r o c !  .to by %)1c ~ c x p c r t o  nr; "blic ]~c;~~i.j:l~~!l~:i '~. 



ood 8 t ro im" a l though  a t  t h c  szno tiine t h c y  m y  bc 1)rilst.n.t 
l a r g e  q u n n t i t i e s  j.n t h e  Kiood which i s  pa::sillg .t]lron,.;h , 

. 

e major blood v e s s e l s .  It a l s o  a p p e a r s  tk5-l; the' 
gan i sns  invnde t h e  blood s t rcam ' f r o n  .the : ourc e  o f  -!;!,<. 11- 
velopmcnt i n  w v e s  bu'l; I was winblc  - to  f in l i  - o a t  f r o ;  t i ! , :  . . 

p e r t s  whctlicr t h i s  iwm (clue t o  tl1c p5oiluc-tion of 11c.;; 

d  seek ing  o u t l c t  f r b m i ; h e  h o s t  an imal  t o  t h c  t i c k s  o r  
e t h e r  it was a spor:ulic ap!?carnncc of.numbc:!rs o f  iwg-~risms 

Co cuuses  which coul.d. n o t  h[? e s t a b l i s h e d .  kt :>I1 c v c n t s  
appea r s  t h a t  t h o s e  or~;-u!is!:~s vihioh. :ire destinel! t o  lecvtl  

body'  of t h o  animal 'to co~nple  t-c ' t h e i r  L i f e  c y c l c  7:1:ij.-bhi.!? 
hc bo(l ics  of t i c k s -  do s o  by  ni i ; ra ' t iW in.ko ,tho gcriplicrn!.  

ood,  s t r c a n  from which t h c y  :.\re i n g e s t e d  by  t i c k s  which h:xe 
t h e  mcantigc f a s t e n e d  tlicmsclve3 on -to th;. c : ~ t t l c ,  hf  ti:? 

p c r i c d  of a f o r t n i g h t  o r  so  t l i c . t i c l r s ,  whi.ch by t h i s  t i r i e  
ave become g r e a t l y  c n l a r g e d  m d  h c z v i l y  efigorgcd wit!? b lood,  
a l l  t o  t h e  ground wherc t h e y  laj eggs. . These eggs cont2i.n 
hc red-water  f e v o r  o r g a n i s n  a i ~ d  upon h a t c h i n g  an3 g o i n s  
hrough two s e p a r a t e  j u v c n i l o  s t a g e s  enicrge as i iature.  t i c k s  

0 apab le  of f a s t o n i n g  themsel'ves on t o  o t h e r  anil:~als. .[h3 
i c k s  l i e  i n  wait i n  some convcnicnt  p l a c e  i n  t h o  g r a s s  and 

t c n  themselves on -to t h e  c a t t l e  u s u a l l y  whbn t!iey a r e  x t  
t c  L ~ f t o r  t h e  ' t i c k s  hnvc commcnced..to . . . . . ~ r q . l ~ , l c o d  % froti1 

ailimal.  .fllc :dfseasd,  o*g$ii&s, wj.$hln '.the t i c K s 1  bbd ics  
ccomc c s t n b l i s h o d  ivi'thin t h c ' s a l . i v e r y  gls+ds o f  t h c t j . c l t s  . . .  

from whichthoy {;a:in a c c e s s  . . t o  the b l o o d  o t r c n n  -of t h c  illst 

To summariec v e r y  b r i e f l y  ' t h e  e f f e c t  o f  R!r. ?.:.??.I.I:!?~~~'F 
e x p e r i e n c e  - it .appea r s  th8 t  i n  c o u n t r y  whherc pn-t2logcni.c t i c k s  

r c  p r c v a l c n t  t h c r c  i s  g c n c r d l y  no g r c a t  p rcb lmi  crisii?~;.. 
rom red-water  f c v c r  becsusc  t h o .  c a t t l e '  mari.r.-t&.~ t l i o i r  rm:>xis- 
'ancc t o  t h o  dir:casc and t h e  clenths from t h o  &isc.?.ic ar: q u i t e  
n f rcquen t .  Ho;.ievcr 'the ' t i cks  d u r i n g  t h c i r  .two juvcnilr:: :;t~:,;cs 
f  devc1opmcn:t h a v e ' t h e  c a p a c i t y  t o  h ibc rnadc  and d u r i n c  :lo!;g 

p e r i o d s  of ntlvcrsc vreathcr c o n d i t i o n s ,  f o r  cxnmpJi? d ~ ! ~ i . n c  
p c r i o d s  of firought,  t h c  t i c k s  rcmain d o r m a n t  on 'thw ~roun ' :  
fo r  p e r i o d s  of ?;:he l o n g  cnou& t o  cause  t h e  cc'tt1.c t o  i n : x  
t h c i r  resio.tanc-o t o  t h e  d i s e a s e .  , Unrier some cond i t iono  ::!I 
enormous numbor of ' dornLwt  t i c k s  mn.y accumu.lrst c  o;~ t h e  G ~ o u ! : ~ .  
When such cl imn-t ic  cond i t ionn  .eomc ' t o a n  'end m10 a r e  sacceoiic!l 
by r a i n ' a n d  s p c l l s  of mi ld  wcathcr  t h e  t i c k s  emergo f ~ o m  t'liL;ir 
dormant ata'l-e and q t t n c k  t h e  c a t t l e  i n  veky ln-r.gc ilumbero. l!s 
a r e s u l t  of t h e i r  rcduc6d r e s i s t a n c e  and -the v e r y  larg:! ii~~n!llcr 
of t i c k s  which c t t a c k  t h o  c z t t l c  .a t  one t ime ' thcrc i s  i . n v ~ , > ~ -  
iil11l.y a v o r y  s c v c r c  outbrcalc of t h o  d5.aoase v;i-th a ve ry  tij'r:h 
ino idoncc  o f  m o r t a l i t y .  Si~niZrrr s c v c r c  out b.rc?lcs of the  

' d i s e a s e  ,occur in .  marginal  coun t ry ,  i . e .  c o u n t r y - n h c r e  . f o r  
son!c p e r i o d s  t h e  t i c k  popula-tion i s  h i g h  o r ' t h c  p?pul.ktion cf 
pa thogcnic  t i c k s  i s  s u b s t a n t i a l  .and %t o t h e r  por-i?ils v ~ 5 . n ~  :to 
f a c t o r s  such  as n~ovcmont of c n t t l c  and varyin: ~ic:!~thcr con- 
d i t i o n s  t h o  ticE:, p o p u i a t i o n  lllay . e i t h e r  disa?:~.l!pi?a.~ o r  )I<! !;ul.- 
s t ; ~ n t i a l l y  reduccd $ o r  l o n g  p c r i o d s  o f  timo: I:? " c l ~ ~ ? "  
or  non- rcs i s t ,w~t  c a t t l o  from d i ~ c a s c  f r c e  azi.zc i : ~ ~ ~ > ~ t c r  
.tho d i s e a s e  n v e r y  s e v o r c  ou tb reak  of tl ie cl:icenr:c may 30 
expcctod t o  man i fes t  i t s e l f .  



hroughout t he  course of t he  disease. ,  This c o u r s g o f  
reatmcnt roncvrs the 'animal 's  . resisl ;nncc end avoid::> .the 
i g b  death r a t e  which wou1.d occur amongst cat-t1.c l~bcoin in~  
nfec'tcd w i t h .  the  d i sease  l~:~phaz,?r'illy by t i c k s  out  s ide  the 
.m~n(?(Xia'tc con t ro l  of t r a ined  personnel. 

Mr. Maun5.e~ s a i d  tha-t. the  ~u- tbrea l i  of d i sease  
cbdld bc confidently- prcCicted iihcri c e r t h i n  condi t ions  were 
cbsorved i n  t he  f i e l d ,  The essan. t ia l  condi-tion was th:xt 
t h e r e  Should be a  sudden build-up of t he  .-tic!.: popuh t ion  
i n f e s t i n g  thc  c a t t l c  and t h a t  t h i s  vras i n v r ~ r i z b l y  f o l l w i r l  .b$ 
an outbreak of the  d i sease  a f t e r  an i n t c r v a l  c?f cqji~roxirlntely 
four  weeks sad t h a t  tho s c v c r i t y  of the owtbrcak would ?c!)c~ir! 
e n t i r e l y  upon t h e  rceistnricc! of t h c  a n i m d s  s i p  quest ion.  110 
is  convinced from observation tha-t one o r  two patliogel?ic 
t i c k s  a r e  cx t~cme ly  unlike1.y t o  be. ab le  t o  i n  e c t  m rai!sal 
with ,the d i seasc  ,and tha-l; d iseased c a t t l c  a r e  invnr icb ly  
i n f c s t e d  wi th  s u b s t m t i a l -  number? of t i c k s , .  l ib tili!&s t h a t  
the  very smal l  number of organisms t h a t  would bc . r c l cxc? .  by 
a  s i n g l e  t i c k  wou1.d most. probably f a i l ,  t o  survive i n  t h ~  1:Looil 
stream f o r  long enough t o  e s t a b l i s h  the  diseni? .  

1 h ~ n r l e r  was given d e t a i l s '  of whCzf occurrcd ?.t 
. t hc  P l a i n t i f f ' s  proper-ty and describbd those cvcnts a s  'I::. , 

' c l k s s i c  examble" of whn-t he had encountered throughout hi51 
experience i n  Quccnsland. During +he s i x  viceks pcri'ctl ~h-lbil 
n o  spraying took placc.  and tho vc rysubs t av l t i a l  !'build up" 
of t i c k s  occurrecl t h e  t i c k  p o p u l ~ ~ t i c n  was so~.hcc.vy thn t  t he  
beas t s  werc rubbing themselves an& crushing ,the blood eligorged 
t i c k s  t o  such an extent  t h a t  llscrevr f l i e s "  ,mbrc at;taclcinc t h e :  
animals and tho  t i c k s  and the  wounds caused by thum w e r u  
becoming, in fcs te i l  .with maggots. ; ' Tho screw f l y  i.s a  , . . 
p a r t i c u l a r l y  v ic ious  form of f l y  i n  the Yerr i to ry ,  t he  n;.-ggo.ts 
of which having gainbd access  t o  the f l e s h  of an nriiiaal riil.1 
burrow i n t o  m d  devour l i v i n g  t i s s u e s .  M r .  hlawxicr scic! 
t h a t  t h i s  s t a t c  of ' n f f n i r s  es tab l i shed  'beyond :my. ques t i . ;>n~  . 

t h a t  t he  t i c k  population hixd - r b n c h c ~  such a proportion .tll.:t 
t h c  pa-l-hogcnic t i c k s  must have bccomi. very nurncrou::, :ln.? I;h:vt 
t h e  outbroek of red-wtiter f eve r  which subsequently occurred 
coinciaed @ ? e c i s e l y  with  h i s  experience, 

The exper t s  called by the  ~ d m i n i s t r n t i o n  sov.~;ht t o  
cicmonstratc by - rn fo rence  t o q u i t e  inccnclu.sivc! t e s t s  t h t  
t h e r e  had never been any red-watcr ' fever  c i t h c r  at Zcnq; ?r :tt 
Wau from whc?c tho t i c k s  came, mid thcy put f o r k r d  t h e  v-i.cw 
t h a t  s . incenl1.  of t he  P l a i n t i f f ' s  c a t t l e  came from discn::c!froi:j 
a r eas  of Mcvr Sou'th Wa1.c~. t he re  must of rlcccssi-ty have l!i.e1~ 
a scvero ou-blircalr of red-water f eve r  a s  soon ns t hese  c:ill;lc 
cane i n t o .  contac t  wi th  t hc  d i seasc ,  -Since - th i s  did  not 
occur i n  1948 o r  a.li any o the r  t i n o  up t o  1955.during Y:hicli 
t h e  c a t t l e  vrcri expossd t o  s u b s t m t i a l .  quanti.t;ic::; of t i e l i s  
it must follow 'the-t .tho t i c lcs ,on  tho  proporty vrerc hot  p?.%ho- 
gcnic  and 'th:vt t hc  disease must have been i:ntrciduccd f ron  soiiic 
c-thcr source. On a  bhsis  of t h e o r e t i c a l  r ? c n c n i n ~  arid o;l 
some s i g n i f i c a n t  c i r c u m s t ~ t i a l  cvidenco I was invitecl  t o  . 
come t o  the c c n ~ l u s i o n  t h n t  thc  P l q i n t i f f  himsoif o r  sonabociy 
on h i s  b e h a l f  purposely ifitroduced the  d i s  ease nm?ncst h i s  
own c a t t l e  i n  order  t o .  d&vblcp r e s i s t a n c e  t o  the cliscasc: cm!i 
t o  c r e a t e  a  s i t u i t i o n  which could bo used t o  sujlport h i s  
request t o  thu  'Adminis-tmtion t h a t  he be allowed t o  import 
f u r t h c r  stoclr' from t i c k  i n f e s t e d  ' a reas  of Quecnslimd; ':Ct 
i s  a o t  esscntia1:i;o t h e  defence t h a t  I should coiif irmntivily 
reach such n, c c ~ c l u s i c n ,  it would. be sv.f f ic icnt  t o  dcfe:.it thc 
P l a i n t i f f ' s  c l a i c ~  i f  .it appeared t h a t  -the disease w.?-3 in-tro- 
duced f r o m  some u.nl:nown saurce provided alrvsys - t h ~ t  i.t d i i l  nut 
appear t h a t  t h e  disensc,  was ili::sen.inatcd. throu[;hou~I; the .  hdrd 
by t h e  t i c k s  which tllc s tock  i n s ~ ~ e c t o r s  ought by noiv t o  l?:lvc 
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~ c v c r t h e i c s s  t h e  op in ion  which was forr:ied ljy 
o f f i c c r r ;  of t h e  Depcrtn~en,t  t h a t  Mi-. Lcr~hy 01: sbmebody 
i s  beh?,lf inoci?l.a-ted l l i s  c a t t l e  is bhscd on cii.cum- 
t i a l .  ~ v i d e n c o w h i c h  c n l l s  f o r  c l o s p  excwii.nation. Peu.h::ps 
most s i g n i f i c a n t  t h i n g  i s  t h a t  on t h e  1 4 t h  Id-y 1955 t h e  

t c  t o  t h e  Dcpartelci~t  2 l c t t e r  y h i c h  is ,Exhi.l?i-t 
shnwed :I s u b s ' t n n t i d  f i i m ~ c i c l  i11.terest i n  
impor t  c a t t l e  from Quc~;nslnntl .  fIe i ~ I a ~ 1  

e a r  under s t and ing  of t h e  consider:',tioni; invol'c-ed 
l a r l y  of 'the f C c t  %ha-t it would be  v e r y  d r ;~~ i ;woua  : 

n s l a n d  c a t t l e  on t o  h i s  t i c k  i n f e s - t e a  prcpirr ty 
s e a s c  f r e c  c a t t l e  a l r e a d y  $!>ere could  fir,si; Tic 

ven cf fec-b ive  rcsi.,s.tnnce t o  t h e  d i s e a s e .  lie 't11crcfou.c :i$l:r; 
iat h:is own ccntl;lo be i n o c u h t c d .  t o  develop  t h e i r .  rczlri-t::nce 
3 ,  r e f e r r i n g  t o  the  f c i l u r e  t o  r i d  t h e  p r o p e r t y  of t i c k s ,  
v e a l s  t h a t  he g r e a t l y ' f c ~ x s  mi outbrenl: o f  red-ii .atcr l::!vcr, 
s u b j e c t  which had n o t  bgcn r e c e n t l y  cwvncised i n  corri.!.i- 

e h d ~ n i n i s t r n t i o n .  He p o i n t e d l y :  nrjl;s v ~ h c t h e r  
an ou tb reak  of red-water  f o v e r  t h e  Dc~?n?t:!ient 

k s  of v e t e r i n m y  necl icincs t o  trc:'.t :i r!!~joi, 
he Department '  i n  i t s  l e t t e r  i n  r e p l y  date83 2'7th 
A 1 9 )  r e f u s e d  t o  acccde  t o  t h i s  r e q u e s t  for 
o i n t i n g  - t o  s e v e r a l  clisadvantn@s and (lengerr: 

such  a p l a n  bu't mide it c l e a r  th? t  t h e  Dep?.u.tn~nt 
pl'e i ~ t o c k s  of medic ines  f o r  t h c  t rcxtmcn-t  o$ rg(1-i'iz'ter 
i n  t h e  even t  -01 a n  outbrcnlc i n  tile her&. T!lc D;:]!::rt- 

s n d  presumably, cou ld  n$t  f o r b i d  i n o c d ? . t i . w  but 
i s o d  a g a i n s t  i t . ,  Assuming th5t t h o  l e - I - t i r  ! ~ f  
rcached t h e  p l a i n t i f f  a t  nbout  -the en? of Jka, 
f o r  m . incubat i .on  pe r iod  of seven t o '  four- lcen  ' 

s a p p l i c a b l e  i n  c a s e s  of i . nocu lc t ion ,  i t  .viOu'i.cl be 
t h e  P l a i i l t i f f  by  i r i o c u l n t ~ r ~ g  h i s  cat-t1.C t n 
u t b r c a k  which occurred  i n  June, 

Another c i r c u l n s t m c e  of sorne s i g n i f i c e a c e  i s  'l;!int 
t h e  P l ~ l n i n t i f f  h imse l f  had s t o c k s  of t h e  . n p p r o p r i , ~ t c  oicdicinos 
f a r  t r ea tmen t  of red-wztcr  f o v c r  inii -:i:t was h i s  o r  i . .  

n b a g e r  who f i r s t  diagnosed t h e  d i s e a s & .  Vll~cg t h i n  cli .~.<nosis 
yras t e n t a t i v e l y  accep ted  by t h e  v c t c r i n - r y  o f f i . c e r s  of tilt? 
Dcpar'tmcnt t h e  P l a i n t i f f  h'imself suppliecl t h e  appmpr ic? ! :~  
druga which .i;hoy u s e d  1ui.t.i.1 confircint-io,?' o:f thr: dj.rgn:?::is and 
f u r t h e r  st;oclcs o f  t h e  np@ropriz% dnigs mr ivec l  f r o n  ,Ihr.-k 

.Mbresby: . . .  



- 
t he  spec ies  Lrgcnt lna cou&d only hove bcen o b t a i n ~ d  f o r  

e  W p o s e s  of inocula t ion  frocl speci, i t l ly cjualifi.c?d ?a;? . . 
uipped persons ab l e  t o  produce i t  2nd t h t ~ t  it '/:is'.contrnr>- 
na ture  f o r  s ~ x h  cin i n f ec t ion  t o  b,c dcrivcd f r o r : ~  t i c k s .  
was a l a  o  argued th.7.t by tk! end. of Mcy thc tic!: polxd.:!ti. W I  

ad be-$n substant ic i l ly  reduccil so . tha- t  .the d:~zi&r o.? i~ : f~ . c t : i .  -:I! 
,om t i c k s  indiea-ted i n  1 ,  Mcundcr ' s evidence 1 . 1  zLrc-!:!y 
ssed and tha-t the  outbrezk occurred a  nonth too  i . a t d  .i:.:, 

e  s&t i s f c , c to r i l y  ejrplained upon the hypothesis put forv::r~! 
i'Zr. Maunder. .The da te  of the  o u t b r w k  wns however crln-. 

stc-nt w5,th t he  f i r s t  i nocu l~? t io i i  t:tking .place shor t1  y  
t e r  t he  P l a i n t i f f  received the  l e t t e r  o f  t he  27.t:: X::y. 
was fu r tho r  argued , ' that c l l  the u::1.1-y rlonths oc&rro;i 

,on&ut tho :por'l;ion of tho I'I.ain.l;lff1:; herd lcl~own :I.:: " t l l r .  

1.loclss mcl dry hd i fexs" ,  Although . t h e w  viere m:~:inly 
rpfords  they  were not t he  nos-t h w v i l y  t i c k  in fcn ted  !~cirti,in 
tlne herd,  The, heavies t  . i n f  c s - t - ~ t i o n  had oc currc.!? ar3i)n~:~t 

:e ibreedi'n~: Hereford ca t . t l e  which- wem nol'mzlly d i spas turc~l .  
11.. the  ranges some clistculce away fro]? t he  o ther  c a t t l c .  All. 

s e  po in ts  and seve ra l  o ther  r ~ t t c r s .  of torment such nr: 
s e v e r i t y  of t he  ou'tbrcak of the cliscase when it ~ ) C C U I , L . ~ I ~  . ' 

e  'vigorously put forward by M r .  Iv!cLoughlin a s  est::l)lirching 
c  i r r $ s i s t s b l c  in fe rence  t h a t  Mr. Lcahy h i s ~ s c l f  h a d  

noculat.ed thc  herd; 

X t  would not be d i f f i c u l t  'to suppose t h a t  a Ferson 
f r Leahy's te~iperanient would b c  prepared i f  hc. .thoui;ri;:. f i t  
o  go aga ins t  the  aav icc  o f t h e  Dcpcrtncnt and foll.ot:i -L!LL 
vice  of h i s  own exper t s  i n  a mct tcr  such a s  inocul.:~tir!n i f  
i s  were a l l  t h a t  was involved, but i n  t h i s  cas'c the r.ccus' 
i o n  aga ins t  M r .  LLiahy involvcs  a  h i ~ h  degrcc of 1:10raL 

urpi tude 'bocausc i n  h i s  subsequent l e t t e r s  ?.nd cspcc5.".:l.Ly h i s  
e t t c r  o f  t he  8 t h  J u l y  1955 (Exhibi t  3 )  m d  nZso i ~ i  the: !x:caovt 

oc eedings the P l a i n t i f f  puts  f  orvinrd. n clcti!!! f o r  sub:: t2.n-ti::l. 
nlpcnsation which would be obviously u$tcnaSlc i f  he hi.rni;cLf . 
d introduced t h e  d i sease  cont ra ry  -to tho :Dcpartncnt':; :?i!vicc-. 
15 making of such a c l n i n  would. anount t o  ,the pl.ainca-t I'xiuc!. 
e nat;tcr was pu.t t o  M r .  Leahy i n  cross-exn!nin,ztion end lie! 

nswered the h c t t e r .  w i th  a d i r e c t .  clbnial i n  9 n.?l?llcr vilzfc!l 
thought cntirc2.y worthy of bc l io f .  The P l a i n t i f f . ' $  c:.:+oyoc, 

he da i rymn  Howaril, a l s o  dcnied 'that he b?.d 11vJ my.tlli.il(. t o  (:I> 

with it mil althouch 1 would no-t place the  sclcc rc l ix: .ec  3.~non 
h i s  evidence i f  it stood alone,  I th ink  tha-t .?.n t11c circa::.- 
s tances  i't i s  t o  s a y t h e  l e a s t  e x t r c m l y  un l ike ly  t i ~ t t  !>.<! ~ c ? ~ ~ l d  
Mve -taken m y  such course without t he .  E l s i n t i f f  ' s  knn;.::! il!;c. 
Bc.ring i n  mind n.my se r ious  .shortcecfings i n  the ci.rcar:i:i!,r:?~-tit.]. 
evidence r e l i e d  ukon by the Defend~at,s  on t h i s  point  :C :rj.i!cl 
t h a t  M r .  Le'ahy was not i t i r c c t l y  o r  i n i l i r c c t l y  a p r - t y  .i;..~ t;hc 
inocula t ion  of h i s  vim e n t t l o .  

. . , . 



a rmggcstion were t o  b e s e r i o u s l y  put, . .  No & p i x i e s  w6rc 
made i n  t h i s  d i r ec t ion .  Infec tcd  blood has  only'o vcry  
br ief  "she l f  l i f e "  and must bo adminis-torod -within t h i r t y  . 

s i x  hours aftc?r being taken from :: rliseased animal, fi,?vin& 
-cga rd . to  the  P l a i n t i f f ' s  &cographical  s i tunt ior l  itwou:Lil' : 

extremely d i f f i c u l t  f o r  him t o  adminis tcr . .my iuch 
p p l i e s  i n  time. I f  on the  other  hLnd. he was  thought t o  
ve obtained h i s  samples from sonevrhcrc~within the Te r r i t o ry  
e r e  -a re  very  few herds tvbere red-witer f evc r  o r  ticlso nl't? 

own t o  occur nnd owing t o  tho ,pcculi.ar s t r a i n  of the  
sease  which wes involved t h e  Dcpartmont night  wel l  have 
en ab le  t o  make t e s t s  from the  f c ~ i  herds .of c a t t l e  i n  

lo T e r r i t o r y  which viould enablo , i t  t o  base i t s  conclusion'  
on more r c l i a b l e  f a c t s ,  The signifj.cnucc of the fx ' l -  t!l,:t 
h$ P l a i n t i f f  had the appropria te  ncdicincs  i n  h i s  pcssc.ci-ion 
s g r e a t l y  diminished by thc  f a c t  t h a t  he was no t  cross- 
xamiried a s  t o  t he  c i r cums t~nceo ,  and ' nerc  possession s.f 'I:!lo 

medicines camo't s i g n i f y  much unlcsS there.  i s  some mteri:..:L 
011 which t o  base the  in fe rence  t h a t  he obtriined then f o r  !;hi!: 
& r t i c u l a r .  purpose and at th'e p a r t i c u l a r  t i n e  whcn hc contern-. 
p la ted  making use of thorn. I havc no-ticod t h a t  i n - t h e  
Schedule of correspondence which the P l a i n t i f f  at-tnchcd t o  
h i s  l e t t e r  of :the 30th J u l y  1955 (Exhibi t  3 )  t h e r e  is a . 
reforencc t o  a request  having been gado by the P l a i n t i f f  t o  
John Hughes (whoever he may be)  on the  . lEth Aulgust 1910 f o r  
" t i c k  f evc r  dope a s  pro tec t ion  aga ins t  r ed  water fever" ;  . , 

There i s  endorscd on t h i s  Schedule at t h i s  point  a note 
"pliroparv supplied for tn i .gh t ly  +praying fixo&".. It ap!xi!nrs 
tha.t piroparv w a s  i n  f a c t  one of the  drugs prc!;crii~cd f o r  
treatment of rcct-nnter . fever  and a c t u a l l y  used when thc &t- 
brcais occurrotl. The l e t t e r  of t he .  16 th  August 1.94.0 was nOt 
produced at the hearing ,and I an 1ef.t i n  t he  si turst ion t h n t  
it would bo un jus t  without f u r t h e r  i n v c s t i ~ a . t i o n  o i  t h i : ;  point  
t o  draw any inference adverse t o  t he  P l a i n t i f f  f r o r ~  the m r e  
fac-t; t h a t  -he had these drugs i n  h i s  posscssicn seven ycrirs 
a f t e r  thLs l e t t e r  vr 'aswrit ten.  I th ink  t h a t  M r .  N:Lov.(;hlint s. 
crgument on the subjec t  a l s o  dc r ives .  too  much support  from 
matorial. s e t  out i n . t h o  P l a i n t i f f ' s  l c t t c r  of .the lkbh Ling 
195.5. whi'ch on c lose r  exmina t ion  appears t o  me t o  bc equivocnl. 
The f i n a n c i a l  a r rmgemcr~ts  with  t he  P l a i n t i f f ' s  bmls Vihich 
a r e  r e f e r r e d  t o  i n  t h i s  l e t t e r  involved t h e  importation of 
two Lo t h r e e  hundred head of c a t t l e  rind s ince  'the 2.d~xit-te!l 
cos t  of tnpor ted  c a t t l e  t o  -the .Te r r i t o ry  wao approxil:intcl.y 
&lo0 i B  i s  c l e a r  th.a.t t he  t r ansac t ion  would invul.ve. the  
P l a in t i f : €  i n  1 i a b i l i t i . e s  of up t o  S20,000 t o  &30,000. Si11c.c 
t h e  Bank was t o  provide a c c o m o d ~ t i o n  f o r  t h i s  't '$-ms~2ction l t  
.is only n a t u r a l  .to assume .tho,t considerable  d i scuss ion  hacl 
taken p l c ~ c  betwecn. the P l a i n t  i f f  m d  ' h i s  nznk an . t o  the  
econonics of importing more c o s t l y  c a t t l e  from Ncw South 
Vldes as comparod with much cheaper c a t t l e  from arccri of 
Queensland one thousand miles  c l o s e r  to ,  l;&c Ters%t 6ry . : i d  

w i th in  reach o f  t h c T e r r l t o r y  by bna l lo r  c o a s t a l  ships.  ,It 
i s  also na-turd t o  su >post t h a t  tho  P l a i n t i f f  (anii pcrh.:.],:; f the  Bank Manager a l s o  woulcl havc supplcmcntc,d his- u v q  
l i m i t e d  knowledge of  the  subjec t  by seeking - the  ailvico cf 
exper t s  i n  Queenslaixl on q u e s t i o n s n f f c c t i n g  the very sub- I 

s tan ' t i a l  t r ansac t ion  he proposed t o  undcrhlre loo!rin~ n t  
the cluestions asked i n  the l e t t e r  of the  14 th  Nny 1955 I 
youla supposie t h a t  they wore 'the outccmo of a very tIloro11i:h 
examination by the  P l a i n t i f f  of thc .  v?+rious :tl-tornat-i4;cn 
open t o  him tzlid t he i r .  implicat ions ,  .The cross-exaninn-tion . . 

of %he P la iwt i f f  d id  not  c a r r y  tho inves t iga t ion  on t h i s  
sub jec t  t o  a s tage  ahwhich  I would f e e l  justified i n  d r m ~ i n g  
any afivcrse in fe rence ,  ' . 

As f o r  t he  r o s t  of .the nrgui:icnt. it ueens . t o  bo 
l a r g e l y  basod on the assumption t h a t ,  tho i n o c ~ i l a t i o n  of t l m  



c a t t l e  by tlie pure s t r a i n  of $hc Argentina spec iqs  of red- ' . 

watdr f cvc r  orgmism could only coinc about. by w i e t u r ? ~ l  n!enns i 
and no t  by mckns o f - t i c k s .  M r .  M~~uridcr a- l .a tcdsthat  .tho . . ' 

incubat ion period i n  casc  of inocula - t ion  by blocd. so.mpl.zr: 
i s  from seven -to four teon &isyo and someticles longer  2nd kiC!;k 
when c.auscd by pz.thogenic t i c k s  i s  u s u a l l y  tvro t o  t h r ee  Vi~cks 
but t h a t  i t  uqy be U ~ J  t o  s i x  wceks. Yihen fne blood sr.:;!l*l.cs 
taken f r o b  t h e  P l a i n t i f f ' s  hcrd vierc cxarnined t h c  c u l t u ~ i :  
of Argentina orgcanisms man'ifestcd i t s e l f  f cu r t cen  days s f - t e r  
the  scmples were i n j e c t e d  i n t o  a splenectoniced talc. h l y .  
o m  t e s t  was made mil t h i s  period of i n c ~ b ~ t i o n  was taken 
as a s u f f i c i e n t  ind icnkicn  t h a t  i t  wc.s a pure s t r a i n ,  If 
t h e  Bigcrnina spec i e s  hcld 1mcn prbsent it  would h ~ v e  bcin 
expectcd t o  mal i fes t  i t s e l f  i?t the cxpirn'lion of sevcn c!f<;fs. 
It sacrns t o  me tha.t such a sial;le experinont i s  wholly un- 
t rus twor thy  when s e r i o u s  imputat:ions aga ins t  *he P la id i : ! ' f1s  
cha rac t e r  a r e  involved.  

The ek,perts c a l l c d  on bchalf  o f  %c b f  cnd:wkvwi;re 
no t  ab l e  t o  :inform mc by vihat mems l abo ra to ry  worlicrs vcrc  
ab le  t o  produce a pure s t r a i n  of tho o r ~ m i s s ~ s ,  No doubl; . , 

t hey  a r e  capable ,or Peconing e x t i n c t  vihcn exposed t o  con- 
d i t i o n s  which do no t  f avour  t h c i r  continued ex is tence  bu-t 

t h c  exper t s  could no t  t c l l  me w h a t  t he se  condi t ions  night  be 1 
orhcvr they might b e  enploycd i n  the  l a b o r a t o r y - t o  pfoducc 
a buro s t r a i n .  D i f f e r en t  spccicrc of r e l a t e d  prpmisn3  n c c u r  
i n  d i f f e r e n t  p a r t s  of t he  world a n d n o . : € i b l d  rescarch  vork r 

h a s  heen kde r t a l ccn  i n  the. T e r r i t o r y  which yrouLii supsor t  m y  . i 
oosi . t ive n3ser.tion as t o  whcthcr any such  d i s ea se s  occuF hcre.  . i  
i t i s  thought t h a t  only ncnbcrs .of %hc bovinc fmnily ,  c7.n 

' 
c o n s t i t u t e  s u i t a b l e  h o s t s  f o r  thc p w l n s e  of c.on-pletlnG 'the 
l i f c  cyc l e  of t he  organisms but i t  i s  not lmovrn -posj.tivrly 
whether -pathogenic t i c k s  cox be t r a n s p o r t  frofa pkicc t o  
pl.aco by any .  o ther  animals or  b i rd s .  Msny w i n a l s  bccoi:ic 
h o s t s  t o  t h w e  t i c k s  but do no t  trcnsxii t  tho d i sease .  It 
i s  not known f o r  c e r t a i n  whethcs tho o r g m i a m s  nre  capable 
of produci.n(: t w o  gencrnt ions  of pathagenic tJ.elc& vrithout 
the  co-opcrxtion of a suscep t ib l e  h o s t  althn$h i'l- i s  c.st;umcd 
t h a t  t h i s  is  not tho case .  It i s  linovilltbat x i l d  deer  i n  
thB T e r r i t o r y  c a r r y  t i c k s  znd n re  suscep t ib l e  t o  red-\*;inter 
f eve r  but t h e  presence or ribsencc of . dcc r  i n  the  vicini 'ky of 
Zenag i s  not established. 

, . 
It was argued on behalf of t ' n e .P l&in t i f f  t h a t  ' t h e  

.. proper i n f e r ence  i s  t h a t  Mrs. .Booth 's  c a t t l e  vrhich wcrc 
imported beforo t h e  war i n  a - t i c k  i n f e s t e d  condi t ion frosj ' 
Queonsland ccirried tho  rcd-water fover  organism i n t o  't,!ic 
Torr i toxy where i t  has  swv ived  cvcr  s ince .  Duihig t h c  wnr 
i n  conscquoncc ,of. the  Japanese invnsion.  t h i s  herd of c a t t l e  
was allowed t o  run w i l d  i n  t h e  bush and on h e r  return to  
the  T e r r i t o r y  Wrs. Roo$h was f o r h w a t c  t o  recovcr .then, 31% 
was suggcstcd t h a t  t.hc red-water fovor  o r g x ~ i s i a  could no? 
s u r v i v c  a l o w  per iod i n  the  bush' yrhcn.$hc c a - t t l e  hod no ,  f i xed  
plnce of abode but t h i s  ar'&urnent i o  s u r e l y  con- tnry  - t o '  o rd inmy  
expdricnc6 of the  h a b i t s  of c a t t l e  .wh.ich t$nd t o  fre.quent . f o r  
subs tcmt ia l  per iods  favoured canping and feeding places .  
Moreover it i s  p l a i n  t h a t  tho  ticlca 6urvived t h o i r  wm-t ine  
experiences and  t h e r e  i s  no r c i s o n  t o .  suppo&e t l w t  t!w d isease  
d i d  uot do the  sane. Hewcver whntcvcr unknovin fa .c tors  jmy 

: bo capable of producing i n  a l ~ b o r a - l o r y .  a pure a t r n i n  of tho 
red-v~ater  f e v c r  orgmism might w c l l .  be capablc of pruducine 
.tho s m c  r c s u l t  i n  a11 i s d l a t c d  h c r d o v c r a  period bf yccro. 
Some unknown f a c t o r ,  my have cctusca one spec i e s -o f  the !:tixed 
s t m i n ,  assuming t h a t  i n  t h c  f i r s t  p lace  .it was 5 mixcd 
strain, t o  bcoome c x t i n c t  with t he  - r e s u l t  t h a t  the fiuj'c 
s.l-rnin'survived en& was c a r r i e d  on. Lo the & l a i n t i f f i s  proper ty  
with  +*he t i c k s  which accompanied Nrn, Booth's c d t t l e .  Tho 

b . .  -. 



theoret ical .  cvidenee offecu me very lit510 s u b s t m t i a l  iti.Cor- 
mation a s  t o  what vrould be t h c  e f f c c t .  on d i s ~ n n c  f r e e  c:i:;tlc 

- . -  o f -  such n pure s t r a i n .  I aslcod but could nut  be t o l d  u:hctl.tcr 
these  organisms occurrcd i n  dlf fcrcn- t  st:~gcs of viruLc.nc~! so ; 
t h a t  on. some occasions o r  u~ idc r  some condi t ions  tile c?isc:!:;o i 
might -break out.  i n  acute  or epidemic form ~: i?~crccs  on ot!icr 
occasions o r  under d i f f e r e n t  circ.umst;.cnc'cs a mililLy chron:ic : 

form of -thc d i sease  might occur. I in s t a l cod  e:<puricnce o f ,  
t h i s  kind wit11 o the r  d i seascs  .but t h e  cxpcrtn vier(! unn!:lc t o  
supply any infor imtion.  They could not  tc1.l ni: r,ihothcr 
long exposure t o  t r o p i c d  conclitions i n  the  bus11 night wecBcn 
the surviving s t r a i n  ao wcl.1 6 s  cx t i i i ;gu ish in~  the o'thcr. 
Tho wholo quest ion of t he  bchaviour of t he  ticlca cspec i :~ l ly  
i n  regcrd t o  dorrnnncy under t h e  climq;tic contlitlons sub:;io-king 
i n  thc  T e r r i t o r y  has not bcon invcsti ;-dcc! r:nd i r ;  ,-.pp?rcn.t;Ly 
mat tcs  f o r  conjecture .  It i s  supposed a s  n nin.ttcr cf irifer- 
cncc t h a t  t ho re  vrould be no occasion f o r  prol.onged peri.ods of 
dormancy i n  t h c  m i 8  c l imate  a t  Zenag but t h i s  again i s  con-: 
j e c k r e .  The evidence shows t h n t  .from t i m  t o  time the  
P laSnt i f f  suf fe red  l o s s e s  of c a t t l e  from var ious causes. 

'Somc of them met v i o l e n t  deaths but 'o thers  died from c m c c s  
which were n@t pr 'eciscly a s c c r t n i n ~ d .  hlost'of these  deaths 
were a t t r i b u t e d  t o  snitkc b i t e  s ince  t h i s ~ i s . d e a t h  adder 
country, o r  to~.l~oisono,us,weed.,s, 1% i n  1948 t h e  in t roduc t ion  
of gathogcnic ticlc$ bb6.ring a: cons ide ra l~ ly  weo!rcned st1:xi.n 
of pure Argentina org:.lnisms i s  cosunccl t o  have occijrrcd v;llcn 
the P l a i n t i f f  bad f o u r  rmturc c a t t l e  and f o u r  cnlvos it r:ccnci 
t o  me t o  bc not improbable th$.t t h i s  amall., herd f lcveloy< 
r c s i s t m c o  t o  the  disense.  1,s tho P1.5in-tifl".~ herd vmd 
mgnonted fresh batchcs of dispasc f r e e  c a t t l i ?  noi!l.O. on t h i a -  
hypothcsis hcvc bcon t.xp'oscc1 t o  i n f e c t i o n  x t  n period clu~i.n;f: 
which the P la in- t i f f  was kcoping the ' tick populc-ticn tiovin to 
a l o w  l e v e l  by i'rcqucnt sprc.ying. Divia:~on .o:f the  herd i n t o  
d i f f e r e n t  g ro~qm ~ r a z i ~ :  i n  d i f  f  c r en t  arcan, would j.n'tr~oiiuce 
f u r t h o r  f a c t s r s  which 'ought t o  be takcn i n t o  :~ccolu~L. 11; mzy 
bo t h a t  occn:iional dcs ths  frerifl red-wztcr f cve r  \vcr.e n t t r i l w t c d  
t o  snake b l t o  o r  t o  poison wccdS mil thn t  t h c  individu?l  
c a t t l e  exposed t o  i n f e c t i o n  f r o n  a small popula-tion sf ticlrc 
gradua l ly  b u i l t  up s rc s i s t ancc  t o  tllc kkLscasc rri'thoul; r d f c r i n g  
such a v io lont  o~ytbreak ns t o  draw a t ten tLon t o  tje :f$.ct -th:l,t 
the d i sease  exj.stod.. I't clay bc t h a t . t h c  f i r s t  hcnvy infcs-  
t a t i o n  with  t i c k s  which o p c ~ ~ r r c d  i n  tile l a - t t c r  h5Lf of- 195.4 
was i n s b f f i c i c n t -  t o  producc any no'ticee.blc r o a u l t  and i t  ::i:?y 
he t h c t  i n  Junc 1955 tho i n f o s t a t i o n  of 'tick:: rcac11r:d such 
n d e p c e  or  tho d i scase  o ~ p n i s m s  rcachtid fiuch a dt:!;tc of 
virul.oncc t h c t  tho di5casc brolic 0u.t f o r  tli:.. f i r &  tick. 
perhaps nrnon({n'l; a, ~ ~ e c t i o n  of the .herd of o:sIVtlo ~ i h i c h  li,?.cl not 
d6velogcd s u f f i c i e n t  r o s i s t m c e ,  i n  ouch a ol.ol:ix?t nt tnck 6:: 

. to  a t t r a c t  apoc ia l  no t ico ,  I do i ~ 4 t  nay -??~:l.t .tllusc ' thill~js 
a c t u a l l y  occurred but I th ink  th?"t t h e  t h c o r c t i c c l  evic?.i-l!oc 
offered by .l;hc :Defendants ' is by no.neiuis :~ i f f i c : i .~n - t  t o  
exclude po.cisil-ril:i.ticn of t h i s  lcinii. I t1io::ufwc rc:te!l 'k!!c 
conclusion t h a t  M r .  nliundcrls eviilcnce banccl .!$I inox .pr:~c.I;ic~il 
considerat ions  of obscr,vation m d  cxporicncc i n  ' t h ~  f i c l ~ l  
a f fords  a nore r e l i a b l e  bnriin f o r  a t t : r i l?ut ln@ t!ii outb~cc!: I 

of f eve r  t o  what; he  aescr ibed a s  c su?lil.bn I.;i?l.l:! .up 09 tic':!fs 
a t  a t ime approximately f o u r  t o  six wbclss. 11c;fma t h c  outbrc5.1~ 
was f i r s t  not icod,  . . . . 



- 
t h e r e f o r e  a t t r i b u t e  t h e  deo:th of such c a t t l e  as d i e d  from ; 
red-water  f e v e r  t o  t h e  Defendan-t ' s  breach  of conti .act .  

.. . The n e x t  c,ueo-tion f o r  c ~ n s i d e r a t i o n  is t h e  
quantum of dama,ge:r i n v o l v e d ,  t iere-  ag;:j.n %he onus i s  on 
t h e  P l a i n t j - f f  t o  e s t a b l i s h  th2.t -the cat.l-le claimed f o r  .?.id 
i n  f a c t  d i e  of red-wa.ter f e v e r .  . . 

. . 
A f t e r  t h e  . d i a g n o s i s  vias confl?P~ed by .the 

o f f i c e r s  of t h e  Departnent  of Agricv.lture, Stoc!: and 
i ? i s h e r i e s  t h e  cau$e of d e a t h  was a s c e r t a i n e d  and r e c o r d s  
were kep t  by Depwtmenta l  o f f i c e r ? ,  P r i o r  t o  the 84q;- 
n o s i s  of the  d i s e z s e  o t h e r  c a t t l e  of t h e  PJ..ain.ti:ff 1 u d  d i e d  . 
znd cons i5 ten t l . y  wi th  t h e  bg3o-thei;is upon which h i s  c a s e  i o  
ba.sed he seeks  t o  go back over  :!. ~ l e r i o d  of sorne month$ and 
t o  a t t r i b u t e  t o  t h e  dil;eane earlier d e a t h s  of  c a t - t l e  which 
had d i e d  from ca.uscs n o t  p o s i t i v e l y  id 'cn i i f l .ed  at  t h e  t imc,  ' . 

T h i s  @art .of t h e  clai in i s  :I.arge.ly based on Rr., Boward'o 
r e c o l l e c t i o n  of symptoms ? resen t  i n  t h e  ca4Al.e oorres:~ol.;ding : 
-to t h o s e  which were subsequent2.y i d e n t i f i e d  as be in^ c.aus;dd 
by red-water  f e v e r ,  i X r t h e r  Pk, lIoward p~~- r . ?o r t ed  t o  hnve 
had  some prcviou:: e q e l ' i e n c e  of red-viator f e v e r  but: t h i s  
wns l i r iutecl  a s  Par  am I can  s e e  t o  one post-mortem e%a:nin'- 
a t i o n  conduc.ted some y e a r s  before .  I n  v iew of t h e  i iqmr tancn  
\yhfck1 ITr. %,under attache, ' l  t o  t h e  ca$e h i s t o r y  of -the h c r t  
i n  i d e n t i f y i n g  i l i s e a s e s  of t h i s  k i n d  axid i n  c! is t ingui .s i~ing 
red-Vmter f e v e r  and o-ther  d i s e a s e s ,  I thin!: t h a t  it ;voul.rl 
be  dangerous fox" me t o  ,ap;?lg the  c a s e  h i s t o r y  of t h i s  h e r d  
i n  r e t r o s r e c t  on the  m a t e r i a l  t iefork me. A t  the t i l l %  \* I~c I !  
t h e s e  e a r l i e r  d e a t h s  occurrerl it was t h o u ~ h t ;  tlm;t bhcy r ;rre  
due -to poisonous weeds o r  snah b i t e  on a l l  t h e  e v i . d e x e  
ava . i lab le  a t  tho  t imd,  and I thin!: t h a t  i f  t h e r e  were 110 

~ymptoms prcsen-t at .%he t ime which l c d  t o  .any o.ther c o : ~ c l . u ~ i o n  
i t  wou:.d be  who l ly  unsa fe  f o r  m t o  nssurne t h a t  thc .  denti is  
were caused by red-water  f e v e r .  ' I cannot  s i y  whether  thoy 
were o r  wcre n o t .  . 

I n  tho  resu1.t  I .think; t h a t  t h e  R.ai.n.tiff  hzi  a 
j u s t  ciaim- f o r  t h e  c a p i t a l  v a l u e  of . the  c a t - t l e  that crm be 
f a i r l y  r ega rded  as h a v i n g -  d i e d  of red-watej: f e v e r .  

. , 

The P l i l i n t i f f  i:oes on t o  c l a i m  i n  a d d i t i o n  vzr.ious 
i t e m s  f o r  2.0s~ of n a t u r a l  i n c r e a s e  which he  v!ould hnve cn- 
joyed from t h e s e  ca-t-ble had t h e y  s u r v i v e d  zn<l a l s o  of mi lk  
p roduc t ion  from such of them as were inclucled i n  t h e  R e i n -  
t i f f ' s  d a i r y  h e r d .  Th i s  c l a i m  was at  first  lrnde f o r  n . 
- p r i o d  of. t h r e e  yenr s .+ f ' t e r  'the l o s s  of t h e  ca ' t - t le  i n  r ,ucst ion 
rtncl was based on .the :ec.ct which i s  conceded %ha-t i t  vtou.1.J have 
talcen some t i i t~e  even i f  t he  P l a i n t i f f  had 1rl;rlthe money t o  
r e i i l ace  t h e  c a t t l e  which h e  1-ost. . I n  t h e  course  of :n-gui:len.b 
it appeared  t h a t  t h e  p e r i o d  of t h r e e  y e a r a  v a s  n o t  a p p r o p r i a t e  
and  t h e  c l a i m  ,was i.ef-t i n  t h e  i > o s i t i o n  t h a t  sorneth.5.n~ up t o  
two y e a r s  10:;s oi" a n i n l d  i n c r e a s e  an& mi lk  i_3roduction via0 

; cla imed,  In g i v i n g  judgment u2on -the demurrer  iwocecding:; , . 
I s a i d  t h x t  i t  apgeared '  t o  me upon t h e  f$.ce, of t h e  c l a im .that. 
t he  P l a i n t i f f  was clairning h i s  clanages t w i c e  over ,  I ciid 
n o t  f orin any conn lus ion  on t h e  .point  at. t h a t  sta.ge but; I 

' f o u n d  it d i f f i c u l t  t o  a p p e c i a t e  how t h e  P l a i n t i f f  could.  a t  
once claiin t h e c a p i t a l  v d u e  of.  .the animals l o s t  2nd i n  , 
a d d i t i o n  t h e  irlconle which he would-havo ejc3ected t o  d e r i v e  

.from t h e  s a n k  mimals i f .  . t hey  had su rv ived  f o r  sorne,pcriod 
t h e r e a f t e r .  If  such a c l a i m  could. be alXaveCL t h e  10s:; ol" 
income c o u l d  go  on f o r e v e r  when n a t u r a l  i n c r e a s e .  i s  i;e.!..cn 
i n t o  abcount .  !?hit' last  c o n s i d e r a t i o n  of. cour se  doen no t  
npp1.y i n  t h e  c a s e  of bu.llocl;s. 



I q q r e c i a t e  tha-t  i n  sor!!b cls'lms, f o r  e;:;w>l~? i n  
. . r e l a t i o n  t o  darnttged motor v e k i c 1 . e ~  a l lowance  i s  li?a<e f o r  

l o s s  of ' e a r n i w  ?ower durir le  khe necez;snrg p e ~ i o d  of rci , r?irs  
bu-t fhi:: i s  mere ly  E convcn icn t  w q r ,  t o  ar:rive a-k. a . .? a i r  
nssessment  of t h e  d iminu t ion  t o  t h e  ViLqc of -the v e h i c l e  
o c c w i o n e d  by the.  dacmge, and t h e  cl:?.ii;: could no-t exceed t h e  
v a l u e  of t h e  vehic1.e 3s it s tood  a t  t h e  d a t e  of t h e  a c c i d e n t ,  
The Wrpoae  o f - a n  kwt':rd of damage.? i n  c a s e s  o f . c a n ' t r ~ . c t  i s  . . 
t o  p l a c e  t h e  P la in -L i f f  as neal . ; -  3s nle:r'be ;?r::.c-ticeble :in 
t h e  same p o s i t i o n  a.s i f  t h e  c o n t r n c t  h2.d been proper1.y :wr- 
f a m e d .  Th'is i n v o l v e s  g i v i n g  h i n  . the  c a s h  v ~ l u c  of ?.~i;~ 

' c a t t l e  l n r t  and h e  must t h e n  procecd u p l  t h e  f o o t j n c  -th.::t 
ha may :'Lnves'i; t h c t  cc~c;h as he scc:: f i t  $ 0  e a r n  i.%s .o\w 
profi . , ts .  Sf he a e l n y s  fin 11rin:fin;;. : u ~  a c t i o n  f o r  coml1~?n:;;:t3.0n 
t h e  ~ e r i o d  of del.ay caG% t:iken as i n c r e a s i n g  t h e  amount of 
h i s  ~ O S S  unl.css t h e r e  i s  a  c o n t i . n u i n g c a u s c ~  of t'action. :E 
thinl.: t hck  t h o  c o r r e c t  a p p p m h  t o  tkis p o b l c ~ ! i  i s  t o  hc:ve I 
r e g a r d  t o  t h e  c;ueal;io.n o f  l o s s  of p r o f i t s  on ly  i n  t h i s  ! 
i n d i r e c t  way, t h l : t ' i n  .the T e r r i t o r y  t h e r e  was- i n  fzo't no 
r e a d y  market where c a t t l e  might be  b o u ~ h t  and sol.rl and t h a t  
t h e r e f o r e  any hypot1~c'tica:L vendor o r  pu rchase r  i n .  'the T c r r i -  
t o r y  would t a k e  i n t o  accoun'G i n  ?e'terminin& h i s  p r i c e  t h c  
t r o u b l e  e::j?cnse and d e l a y  invo lvcd  i n  i!ni>ortin,rr f r e s h  c;>.t ; l e  
Prom I i u v t r a l i a ,  !Phus a d a i r y  con i n  fu r : .  m i l l :  po:!uc-l-2.01: 

' i n . ' t he  T e r r i t o r y  would be  wor th  more t h m  t h o  n e t  c o s t  of 
imi>ort ing 2- nimi1.m cow from Aur,tr::licl,havin~ rcg;:;:d 'to i;l:: 
need f o r  erit:~,l)liohin~; i t  in. t h e  T e r r i t o r y  m d  ws:i-i;j.n(; u n t i l  
it cane irr t  o  product ion .  

The Pl'lain.kiff &id t h n - t t b c  ~ 2 d m i n i s t r ; ~ - t i  on rc.6:sc.d 
-to a c l l  h i m c a t t l e  from i-ks ovm !im-ds ' t o  re!,lilce .those i-1:ich 
hc had l o s t  and. t h c t  he  d i d  n o t  t r y  t o  bu:? l;lrc?:! e!.nowhuru 
l rnowin~  t h a t  o t h c r  g r m i c r d  wcrc b u i l d i n g  u;? t h c i r  hcrd:: .:nd 
woul.donly'  bc p r e p r o d  t o  cIisi,o:;c of m:r,of t h e i r  c a t t l e  c.1- 
a " fancy  p r i c e " .  He conceded ths , t  he v1oulc1 havc.bc.cn ;3rs- 
p a r e d  t o  se l l .  m y  of h i s  own cat.il.c at  m y  t ime  if t h c  ;>rj.ce 
o f f e r e d  l n d  boen h i z h  enou;;h bui; s a i d :  t h x t  i t  viould hravc -to be 
a v e r y  V a r ~ e y "  p r i c e .  I n  f i x i n g  h i s  c l a i m  et fslO0 MI, Locahy 
based h i s  P igurcs  on -the c o s t  of ii;!;~or-kin~ dn i : cyxnd  o.thi:r 
cows and upon %he t o t a l  c a s h  p r ~ c e c d s v ~ i c h  he  ~ o u l d  ro'ccive 
from the s d c  of a f u l l y  grown b u l l o c k ' s  c a r c a s s .  Theso 
P i c u r e s  ao2oared t o  me t o  be sorncwhat h i g h  .bu.t t h e y  w e r e  110-1; 
chal len@ed ?ad I t a k e  i t  t h ~ t  'thc;~ rkl.;?.te p,a- t icul .ar ly t o  
eo i ld i t ions  which p r e v a i l e d  i n  the  T e r r i t o r g  a t  t h e  ti ioc i n  
q u e s t i o n ,  S i n c e  t h a t . ' - t i n e  im~~oi:~-ts . t ion of ca.ti;lo h a s  br;::n 
s u b s i d i s o d  by t h o  Adminis- t ra t ion  an6 the p o d u c t i o n  of c z t t ' l e  

. i n  t h o  i l e r r i to r j r  has e i x b l c d  t h c  Aclmin:istr;i.tion t o  s c l l  -th::m 
at subs - t an t i  a. I?' . y l.ov~er p r i c e s  by p u b l i c  @,uctlo!l. 3: thin!.: thc'l' 
1 must fix t h e  v a l u e  f o r  tho  c a t t l e  vrhich"died by assesclilv$ 
w h a t  tvoulcl have hem a f a i r  a a l u c  t o  t h e  P l a i n t i f f  i n  t h e  
si ' tu?,tipn i n  which ha was at  %hc lctino when t h e i r  d e a t h s  
occa r rcd ,  Lwi.ivinz a t  my e s t i m a t e  v5.th due r e ~ a l r d  f o r  viliat 
j.t wou.:l.d c o s t  t h e  P l a i n t i f f -  o r  mybody el-sc i n  a s i m i l n r  
p o s i t i o n  t o  re:~laoc t h e  c a t - t l c  i n  te rms of , t ime  2nd moncy. 
S i n c e  tho P l a i n t i f f  wns s e l l i n g  h i s  b e s t  bui loclrs  i n  ;?:;itnc 
co l ld i t ion  f o r  a t o t a l  c a s h  r e t u r n  of f,90-S,120 and sincc! t h e r e  I -  

* is  no p o s s i b i l i t y  of , m t u P d  i n c r e a s e  o r  o t h e r  i n c i d e n t a l .  
p r o f i t s  I t h i n k  that 290 $ c r  bed is a l l  th:,.t 1 ccn a l l o w  
as an a v c m g c  v a l u e  f o r  t h c  bu.l:'.oclts and s t e e r s  l o s t .  '11.1- 
must be borno i n  mind t h a t  a l l  of t h o n c  ca-bt le  mould n o t  be ' 
in : k l . l y  rnst~u:od o r  prime c o n d i t i o h  n-t t h o  t:'~nc of their 
d e a t h  ?ad that considerable t ime m d  t r o u b l e  ~:toul.d need t o  
be expxx!,ocl bc:i^oi:*e t h e  f u l l  b o n e f i t  of tho  s l n u & h t e r i n g  313 
s a l e  of t h o  b e a s t s  cou ld  be r e a l i s c d .  I thin!: 2 h i g h e r  w. luc  
slioul.& be s c t  w o n  cows because th .e i r  va lue  i s  nok lini:tcd t o  

. .  . 




