
Supreme Court Judgment No. - 125a 

. . . .  . . . .  . . . . .  . . . .  . . .  . . . . . . . . . . . . . . .  . . . . : . . . . . . .  ? ,  
., 

The. c h i l d  ..... ,Angela ( , . . .  Ako .: . . . . . .  . i s  a n a t i v e  :$~i.l$,.o< . . two;6r:.three ~. .. , . L .  . .:..., : 

years and i s  t h e  d a b g h b r o f ' i h q  .: c . ,  Appeklant . . . .  Ako ~ k d  . . . . .  and h i s  late.:$ife . . . .  . . . . . . . . . . . . . . . . .  i 

~1eanor 'Awi fo  . . .  who diedwhen , ............ t h e . c h i l d  . . was a , , smal l  . : - .  . , . . . . . . . . . . .  baby., The :father .! .<..  . . . . .  .. , 

iiks~1to found . himself . unable . . . . . . . . . . . . .  t o  lodk i$terrthe..two child&; af. t@e 
. . .  . ~ . .  . . . . .  . . . . .  .. : , .  ' .  

marriage a t  ;the ,-time gnd after t h e  . i p p e l l a n ~ i S , s w i ~ y e r  . . .  hadmade: some 
. . . . . . . .  . . .  , ..; . . :! : . :. ,. . 

eff& to,,have , t h e  . ch i ld ren  . . .  l o o k ~ d . a f ~ ~ r  hb theq.:local Mission, 
. . . . . . . . . . .  . . . . .  ..:.: .. .,.~. , . 

arrangeme.nts 'were . . . . . . . .  made f o r  t h e  ~ e s ~ ~ n d ~ ~ t ~  S v 2 ,  and ~&iarn  . . . .  ti ;a& 
. ., .... : :. . .  _ ^  . . . . . . . . .  I . . . . . . .  , . . . . . " .  i . . 

? .. , 

a f t e r  t&. two . . , . 
; ,  { ;,..:.:'.-' < . . ~. . %. 

t appears t h a t  Sama. was..a (p'6l.Tce$in::itatibne.d it .'' 
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a 
. , ' .  ~ . . . . .  .... ... ........ .., 

.. Kairuku and t h a t  , .... .:... h i s , b r o t h e r  . . .  ... & ~ ~ h l d . : ~ r e v . ~ p ~ ~  ,. .,:: ......... ... been  , . a .Spgean t  ...... ..... p f  
Pol ice  a t  K a i r u b  had shown k i n d n e s s t o  'the Appel lan t ,  - Ako Alto 

, . . . . . . . .  
belongs t o  t h e  ' ~ i l l : a ~ & g e - @ ~ ~ ~ ~ ~ ~ ; ' a ~ , ~ , .  the i :Sub-pi , s t r~c t  o f  Kairuku and 

,, 
. .- . . .  ..::;-:;:: :.. . .  

t h a t  was t h e  home df  h i s  wife'-and.-childrek The Respondent Sama 
I 
I 
i comes from Oralcaiya 'and h i s  wife from Manus'. I a m  s a t i s f i e d  however 

. \  . ' ,  . .., : :  ,.<.: , >,., d:=y?t'~'*; ' '.-> . , : ... 
I ,:.$h.&~ thl:?::is:~~-;~$@~$Jcas:e and t h a t  ~ a p u a n  law appl ies*  The 

' ~~dimnc&hf:New Guinea-are  somewhat d i f f e r e n t  i n . t h e  terms bu t  t he  

question does no t  a r i s e  i n  t h i s  case  whether i f  New Guinea law 

applied t h e  p o s i t i o n  would be differen<; . . . . . . . . . . . . .  .....: . . . .  .- 
.. , . . . . , ...I , . . . . . . . . . . .  . . . . . . . . . . . . .  

There was some c o n f l i c t  of evidence a s  t o  t h e  prec is  

arrangement under which t h e  Respondents took over t h e  custody of t h  

.:. :.-:two!children b u t  t h e i % i . a t e n t i o n s  o r  hopes are  f a i r l y  p l a i n  s ince 

they  showed a g r e a t  dea l  of r e s i s t a n c e  t o  t h e  Appel lan t9s  subsequen 

claims t o  t h e  Custody 0 %  t h e  chi ldren,  and although they  were 
. . . . .  .... >>. j..:. . .  . : . .. 

prevai led  u p d k t o - t & ~ n  t h e  e l d e r  c h i l d  they  kept  t h e  c h i l d  Angela 

&ko and refused t o  hand h e r  o v e r ,  They t r e a t e d  t h i s  c h i l d  a s  t h e i r  
. . . .  . . .  . . . , , . . > : . 

own t o  such an e x t e n t  t h a t  she.'bec&r& known as Nasapa Sama suggest' 



c t i o n  i n  quest ion is p a r t  of t h a t  which . . . .  , . ,: ::....it .?, :;z ..,... ..., : , ,< .  . . . . . . . . . . .  .:. the Coiri;t"or; .cKC nce<y .o"e$ infants .;io 
. . :... . . . .  : :  . . ,;c - ,  . . . .  rirt a. .s. ..art df &E.. .iah ren5.:ju&;ji&ion . tex:%ooks:,&ace. t h e  juqs$.i:cic~?~n b a c k  .. - , .. 

owes- t o  provide f o r  t h e  p ro t ec t ion  and w e l f a r e  of 

ns:unabie t o .  look a f t e r : t l l e i r  own.'.aPfaii!s i nc lud ing  in fan t sg  

d:oth&so '.:ThiS protect36$:'~x?ends-:';o..'i1l 

. regard less .  of n a t l d n t i l i t p 6 r  s t i t u s ;  ,?his 

a l f  . o f  t h e  Sovereign: by :$He ~ d r d  dian&llor  
>,; : 

became a n6rmal. funct ion  .of t h e  Court .of Chancery- whidk$was- t h e  
.., .. 

rd  Chanceflqrts  Co.ur,ta , :&ltho~~gh Li.y S t a t u t e  - i h '  d i f f e r e n t  $&ts:'of 
.... 

~ r i t i s h  Empire ju rkd i+con  i n  va t iousmat t i? rk  r e l a t i t i d  t&%& 
. . .  

custody and.,maintenance and suppor t  of i n fan t s  :have been &ri&r&d on 

s of i n f e r i o r  ~ ~ u r i s p i - c t i . o n ~  . t h e  general::%~herent. jur iSdi6t ioA . ., .. 
ich I .have. r e f e r r e# :  i r  . . . .  h a s  always been pecuBiarly. t h a t :  ofi:th&%oyal 

u r t s  oS.&~t.ice. Alth,g,bgh t h e  j u r i s d i c t i o n  s i f e r r f d  tb'ikS-$&At of 
.. r:x .: . . . . .  .~ . . .-, ., ,? 

he :c>q"rt of G h ~ n c e r y - t h e  p r i n c i p l e s  bf\P.&w r e l a t i n g  t d  ir!fan%E'a'L'e . . .  
. ,..not, merely Equit,able .r"le.s, bu t  . i r e  :tllee-i'Iaw app l i cab le  i n  every.cour ' t  

!:.., '.,. . . . .  
! 

A frequent  bu t  by no means t h e  only way bf i ' hok ing  

the a id  of - t he  C o u r t  was by Writ. of:..Habeas corpus which could be  made 

re turnable ,  . . . . . . .  i n  any of t h e  Royal cour+is, Upon su~h:~ .~i .6deedings-  b&ng 

taken p rec i se ly  t h e  same r u l e s  and  pr inc ip les , ,a re  observed r ega rd le s s  
. . . . .  . . . . ~ . .  

of whether t h e  .'@urt i s  one. which normally e x e r c i s e s  .... j u r i s d i c t i o n  a t  . . . . . . . . . .  
( ,. ,,, * . . . .  : . . : .  

ommon Law o r  ,in . Equity, . This is m a d e p l a i n  . i n  Re..Agar-Ellis 1883 . . .  . . . . . . . . . . . . .  
l 

. . . . . . . .  a case t o  which . . .  M r ?  c l a y  f o r  t h e  Appellant  r e f e r r e d  . . .  . . . . 
I 

... . . . . . .  ~. . . .  .. ,. 
. . . . . . .  . . I 

. I t h i n k  t h a t  the., genera l  empowering; words, contiineki 

of . t h e  Native Regulat ions i r e  a p t  t o  - i n c ~ W z  .... 

of :  disputes, .  which may a r i s e .  a s  t o  i n c i d e n t a l .  

ing,  t o  t h e  :support  and mainbenance of .chiidren b u t  

s p e c i f i c  words. would,be x e l u t t a n t  t o  hold j S %  

t h n ~ t h a t  it .was intended t o  vesL in.:the Courts 

s u c h  a s p e c i a l i z e d  j u r i s d i c t i o n  a s  t h a t - t o  -nhich 

e r t a i n l y  t h e  :Gourt f o r  Nittiiie:~atters cannbt  kg-' 

regarded, qs;:one having;any p re roga t ive  or . : inhereht .  ju r i sd ic t ion .  I 
. . 

beyond t h e  j :urisdict ion confer red  o n i t  by legis'iat&n,,: . . I 

. ,. . . . 
. I. wai  not. &gued:%hit  t h e  te&&ti&s p&s&iG ''. 

. . . .  . . . . .  . ,. ' i ,  ..<J ,,;!-? ' i  ?:?: 
t he  j u r i s d i c t i o n  o f .  t h e  ~our f - e&egded  the'-'ljb&r< donferred i n  vdry . . . ,. . . . . . . . . .  ....... ::~fi:i. ;,:: .... , 

i .  - 
wide te rms by . ~ ~ e t i o n k  2 i i i d ' f b f  the .Nat ive  ' ~ + - ' J a t i & '  ordinance 

..... .;* 
.. . . . .  . , ,  ; : ,.; 

1908-1930, I t  i s  no t  necessary f o r  he i n  t h i S  cask to 'c ie tc rn ine  

how f:ar .such:RBgulations might v.alidly~Gxtend::in,creiting var ious  

C iv i l  : jur$sdi6tionSCiSor:the Cour t  for.:.N&iv'e. &tit&+;. b.& .i .?&ink 'i 

t h a t  upon a proper c o ~ s t r u c t i o n -  of Re~ulat~0n'!~2~:I'inu~~libldithalf,; 
... 

. .  it was not t h e  in t en t ion  expreSsed:by : the '~@u~atidns%o' . ' .~onf&:c ' . .  



- 4 -  

... . ,::. !. . .. . . .  , . .  . :  ..., ,;::.. . . . . . . . . . . .  :,::. 
. , .  > 1 .  

.. upon, t h e  Court , t h e  .:... Specia l  .. .. ~ u r i s d i c t i o n .  .:.;.! . . .  i.i o f  . .  t h e  .:. Supreme. Court ' in . . . . . .  

r e l a t i ? ?  ,$o infa&t? , .or  indeed ,any j u r i s d i c t i o n .  . . . . . . . . .  in. r e l a t ion .  . t o  the. 
. . . . . . . .  ..<. . . . . .  ., . . . . . . .  . ~, 

, . . . .  
care  o r  c p i t f o i  o$ 'per&$: .under d i s a b f l i t y g  ;::, . . . . .  . . . . .  . . . . . .  . . .  . . . .  . . . .  . . . . .  . , 

. . . . . . . .  A t  : t h i s  po in t .  I stiouId r&fer.:to t h e  pro'visions of 

: , t h e  ~ n f a &  Ordinance 1912 (Papus) *-. :The: purpose.:'& - t h i s  'Ordinance 
..... .:.., . 

,is t o .  make a i t e ~ a t t o n s  o f  a s p e c i f i c  natur'e:?to ::WG : l a w  f k l i t i n g  t o  - . .  
-. the..guardianship and custody of :. i n f  a n t s  and :unde~. t f ie -  :provisions o 

t h i s  oi.d.i.nance. c e r t a i n  powers a r e  i nves t ed .  in' the:.;Gou~t whi'ch' by 

d e f i n i t i b n  means t h e  Central  Coudt- o f  t h e  Gi-r i to* oy-'Papua o r  a' 

Judge:. t ,heteof, By v i r t u e  of t h e .  ~ rd inan .&e& ~riteli~ret.atat:-on Ordinan 

,. 19i151940 r e fe rences  t o  t h e  k e n t r a l  Coui-tR-:are ' t o  be. read a s  

ref-erences .: t o  t h e  Supreme Court. of t h e  ~ ~ r r i - t o r ~ i ; -  S O  ' f j r .  a s  any n 

. : . j .u@sd~.c t i .onis  conferred by this ordiila&e.:if. ks- a j u r i s d i c t i o n  

exclus ive ly  e x e r c i s a b l e b y  the7Supreme Court. By ~ e c t i o r i 2 l ' o f  t H i  

Ordinance. t h e  gene ra l  j u r i s d i c t i o n  o f  t h e  Supreme - C b ; r t  to' appoint 
. . 

. o r  remove guardians o r  :otherwise: i n  r e spec t  : t o  i n f a n t s . i s ' n o t ' t o '  b 

res t r ic ted :  . . . .  . . . . . .  . . . . .  ... . . . .  ::. . . . . . . . . .  j: . . 
. . ~. . . . . ., I t h i n k t h e r e f o r e  t h a t t h e  Coi i r t - for  Native Matters .. . . . . . . . .  ... 

... had no. jur isdict ion: . : to~ e n t e r t a i n  t h e  c la im' . in '  t h i s '  'Case. 
. . . . . .  . . . . .  .. , , .. - . . . . . . . . . . . .  . :. . , .  . . ... ':'It was  a I s o  argued t h a t  &en i f  . . . . .  t h e  Court f o r  Nativ 

. . .  : . . ,  

~ a t t e r s  had' jui-isdi'cti'on ' t o  d & i  witl; ' t h i s  m a t t e r  *he 'cqnclusion 
. . . . ~ ,. . . 

reidhed wa$-.hong i h  ' l h w  havi&i "regard . . t o  *he . : & c i i l  ... r i g h t .  of a 
..:..... . . . . : . : .  . ,.' 

f a t h & t b . ~ t h e  c&tody 'of his"thi1dyek The quest ion was extens i  
. ,  . 

argued before  me and I th ink  it d e s i r a b l e  f o r  ;me t o  s e t  ' d u t  what 

M i n l c t h e  lega l -  p o s i t i o n i s  n -  Papa today .  :By v i r t u e  of t h e  Cour 

and Laws Adopking-0rdinance:o-f 1889 t h e &  were %iddpted.for t h e  Te 

of Papua t h e  pr inc ip les :  ;and r u l e s -  of..Comibn. Law.an'dEq&i&y f o r  t h  

t ime,being in .  fo rce  in:.England s o  ; f a r  as.:they' shal.1 b e  ap'plicabl 

Booth . v* Booth c53: C~L.R. 1 )  seems- t o  me"'not -to dec ide  spec i f '  

whether t h e  Common Law and r u l e s  o f  ~ ~ u i % ~ ~ o b k e $ e ' d  i n ' ~ n ~ i i n d  

be;applied a s  amended~by.S6atute' o r  n o t  bu t  r a t h e r . : t o b e  Ka&d u 

t h e  view. t h a t  the'.partiCul.$r prob1em:that a rose  i n  t h a t -  case  cou 

solved by cons t ru ing  t h e  Orciinance s o  a s  tb .  produig a'workable 

sens ib l e  r e s u l t r  I n  t h i s . p a r t i c u l a r . c a s e  I ani-'nofY'aware of  any 

S ta tu to ry  provisions. i n  England which would have.. any m a t e r i a l  e f f  
. . . . 

upon . . t h e  Common . . Lay o r  Rules of Equity,  n,or $0: I f i n d .  .spy -necess 

t o ~ d e p ~ r c t , f r ~ ~ ~ s t & l i s h e ~  . . . . . . .  r u l e s  e i t h e r  t o  malt? :them appl icable  

. t h e  T e r r i t o r y  or  t o  produce a s e n s i b l e  . . r . esu l t~  . : . . . .  . . 

- . Upon :pr inc ip le  ,..it seems t o  5e;cl-e:ar t h a t  ' t h e  cust  
. . 

o f '  i n fan t s  i s  normally an i n c i d e n t  of .guarclianshi$;' The; p a s i t i b  

t h e  f a t h e r ,  o f  a-llegitimate..ch.ild. a s  the '  -guardian'. wag f r o m  ea r ly  . 

regarded not-  a s  a r n e r e . r i g h t c r e a t e d  by t h e  law .bu.t'as:Q, fundame 



. . . .  ... . . .,.;. ............. 

.. na&%' . r i ih t  . . . .  . ,  which t h e  . .  i aw .,.. re&gkii&d . . . . . .  &id . erifor& ~ . . . . . .  t ~ a n & e n d i n @  

even .ti;; ciaims &.the fro :gppoi<tted gu:rdjjar;'~~s~.reoog;ized 
. . .  . . .  . . . . .  j .  ...... . . .: . . . .  

a s  h i v i n g q u i t e '  t h e  Game strdncjth of  r i g i i i t . 2 -  t h e  fatties; end s o  
.>~. ... . , 

although the  Court would i n  a  prop& &se'&adily remov&a:~e3al 

guardian 'other t h a n ' t h e  Pather, t t te :fatherS'sd.r?gh' of guardianship 

would only -be  .dis'tdrbed .:%' it .could 'be ;established by . .,the . most.. 

cogent evidence that .  he:was unfie t d  dischgrge :the d u t i e s .  of t h a t  
. . . . .  . . . . . . . .  . . .  . . . . . . . . . . . . .  . . .  .- ,office' ,  ' .. .. ,. ..:. ~. . . . . .  . . 

. . . . . . . . . .  . . . .  . . . .  , . . .  . . .. 
" Normally a s  a n&teb'of p r a c t i & l  n&e+sity %he . .  : . .  ' :: : .; : . . . . . .  '-. ;:. . ' 

guardian, &ethe$'itG1fai:hei o r  hot; requi red  to .have  t h e  custo&t 
. .  ~ . . . . . . . . ( . . . . .  > . , : \ ,  . . . . . .  . . . .  . . .  

o f  t h e  chi la ;  ait5bughb kithOu$, i n  t h e  righEb.:of 
. . . .  . . . . .  . . . . .  . . .  . . 

. L . ) . I . .  : ........ . . 
&ardianshi& B cjiardiafi rnrght~ p a r t  with a&ai cuStOd$ fromitime. 

. . . .  . . .  . . . .  ~. . r . : .  . . .  . . .  
t'o time ':$or &ch ;&e&ary'pm$b<eS &edu ia t i& '  If hoiever  a  1;: 

. , . . . . . . . .  . . . . .  .... . . , .  -:. . . .  , .  . 
w . . . .  

guard i in  abandoned th;  cus$o'd$ bf t h e  child' b;r 'other&& $&owed;!%n . . . . . . . .  
unf i tnes s  t o  have custody t h e  Court d id  not  h e s i t a t e  t o  g r a n t  c ' istody 

t o  somebodyel.se, afkd ' t h i s  3uri~sdiction.wa.s:.exer;rc~sed ... i n  appropr ia te  . . .  

cases evewwhere t h e - f a t h e r :  was !the guardia?i . : . In,  spch:,c.ases it Was ! 1 ...... 
sometimes %lie. r e su l t  t h a t  t h e  f a the r :  o r  o t h e r g u a r d i ~ n  w a i l e f t  with I 
a general  r e s p o n s i b i ~ i t y  f o r  thee'~uperin%elidence.of:: $hb chil?l'+ i 1 
education and upbringing and we l f a re  bu t  wiI$out. t h e .  ac t i ia l  5usLody 

of t h e  chi ld.  There i s  t h e r e f o r e  a  cle .ab. t l is t inci . ibn t a  drawn j 
between guardianship.  and custody b u t  i n  r e 1 a t i b w : t o b o t h  i n  t he  normal 

case a  f a t h e r ' s  r i g h t .  snd r e s l jo t i s ib i l i t i b s  were. regarded- a s  parsmount. 

In ~ ' a t r i m c k i a i  cudses c&ti.& AS t o  t h e  cGitody of 
. . . ?  

. . . . . . . . . . . . . .  8.: . : . 
i n fan t s  a r i s e  i n  ' l i f i i t e d  a s p k t  and''& j ~ a r d i a & h i p ' ,  is not  &neral.ly 

. .  : . . . .  . . 

involvede' ~ & n t  i i $ i s i a < i a n  , . ' has ' tended to '  g l a c e  -both p a r e n t s  i n  an 
: . . . . . . . . . . . . .  

equal fdoting and t o p ~ % v i i d  t h a t  t h e  @&amount Guestion i s  t o  be t h a t  
. . .  . . . . 

, >  . . . .  . . 
of t h e . w d F i i e ' o f  t h e  dh i id .  The: app l i ca t ion  of t h i k  equalit;  is 

. . .  . . -: 

however r e s t r i c t e d  i o  dis&te; aB b&tw+n t i e  pa&&.&' of the c h i l d  i n  . . . . . :.. . ' I . .  2 . .  ,. . : . . . . . . . . . .  . . . . .  . . . . .  . . 
question& 

. . . .  . ., . . .  . .  : . .;:, '. ,:. .:: . . ..:; 
Turning again t o  t h e  In fan t s  Ordinance 1912 ( ~ a p u a )  
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. . 

where he has abandonedor deser ted  . . . . . . . .  t h e  . . . . . . . . .  i n fqn t  o r  has  . . . . . . . . . . . .  been g u i l t y  . . . . . . . . . . . . . . . .  . : .  : .; . . .  . . .  . . .  . : : ...*... . . 
-. o f  t h e  conduct , s p e c i f i e d  i n  t h e s e .  Sections. .:,The evidence be fo re  . . .  . . .  ....... ". . !..i2~~~:fi:...:.. . . .  . .  :.. . :... ! ., :;.. . . . . . .  . , . .  . .~ . .: . . ., . . ,  .: 

t h e  ..... , . ~ a ~ i s t r a $ ~  . . . . . . . . .  d id  not . . . . .  l ead  him t o  suppoge &at. ,!ither . . . . . . . . . .  of t h e s e  
4. ... ". < ... . . .  . : , : .:.:,, .,.' 

sec t ions  woul'd &e . . . . . . .  been &l i cab lew . . .  . , . . . . .  . . .  . c .:,.: >.. .,>,.. : ,  . .  . . , < . .  . . : :  $ . . . . .  ... :.., ....... . :  , : 

.. : . . . . . . . . .  i . . .  . . .  . P . th?nk t h e r e f o r e  that::!i$ is:. .pl:ain that-:a f a t h e r  

who .is. in.::fact discharging h i s  p rope r  oblig:at ions to .  :the. ch i lda ' nd  

:has c u s ~ o d ~  of $he !.&ild. w i l l  -no+ bg. deprived .,pf h i s  clear r i g h t .  

e i t h e r  t o  guardianship o r  c u s t o d y u n l e s s  an enquiry i n t o  h.is,conduct 

o r  capaci ty  . . . . . .  disc1ose:s a s t r o n g ,  c.ase, f o r  int .erferegce,  A f a t h e r  who 
. .  :,. . .,: ...." ,,,:. .: . ; . .  : ; . .: ..:, ; 2,. ... :,: : . . *  .. 

i s  i h e  l i $ fu l  . . . . .  guardian b u t  who has no t  , i n  f a c t  t h e  c w t o d y  . . .  of t h e  ..> . : : . .  > ; ,  . . : .... . . . . . :  , .., .. .:.: ,.<: .. ':., : . . . . . .  ..;.:.: .; : : '  . . 
. chi ld .  a t t h e  moment can apply  t o  the ,  C q ~ t  t o  . . .  re.cover .@stody and ... 
- : ?  , . . . .  a . . . . . . . . . . . . . .  . . . . . . . :  . .  t . 

in..the , , y .  , ~..? orj'iriary case  h i s  r i g h t w i l l  .. > ~ . .  . .  be upheld . . . ,  as  paramouct, ,.?& i s  , . . . .  ; . . . . .  . . . . . . . . : .  : .::: ... ..<.' . . . . . . . .  .>. . . . . . . . .  
not  however i n  quit.e. . . . .  t h e  same p o s i t i o n  . . . . . . .  a s  a f a t h e r  w'ho,.has ac tua l  . . . . .  . . . . . . . . . .  . .. . .  . . .  . .  . . . . . .  . . . . . . . . . . . .  . . . . . . . . . . . .  . ., : . . .  ..,.. ,.>; : 

custody, f o r t h e  cour?. . . . .  pay, e x e ~ c i s e  . :  . . . .  its( d i s c r e t i o n  . . . .  1 : ~  . t o  . . . . . . . . .  r e f u s e  ... t o  ... *.' " . . . .  . -  . . . . . . .  . . . . . .  . . . .  . 
h e l p  him, . . . . . . . . . . . . . . . . .  . . . .  . . .  L . . . . .  . . . . . . . .  : . :  . . . . .  

. . 
. . . . . . . . . . . .  ,... : . . . . . . .  . . .  ; 

. . . .  . . .  T h e  enquiry.  i.n . t h i . s .  G.aset:ai?d :the Mztgistrate. r s : .  .!. 

. . decis ion  were. l a r g e l y ;  c:on.ceped wi th  ' t h e ~ q u e s ~ i . o n ,  of ;.what. was:  t h e  

:;best thing .to-.+ .for:. t h e  b e n e f i t  o f  $he .i.nfant;.i.u:t- such a:.question 

cannot.be determine;d..a%: l a rge  ,and. it mus t  be:: d.e.cided. with.r :eference 
... 

: t o  accep.ted princip1e.s and-.standa.rds of socief;y.-: :It :is secognized 

.as. a .  fundamental p r inc ip l e , ,  i n .  a :  d i spu te  ascbetween a: -f.ather..:of a 

,.,:,,.,:I ch i ld  and a strangerg..  t h a t  the-proper  p iace :  f o r .  t h e  .chid . i s w i t h  

*;.,.- t h e  fa therg- .and  no. question- can- r e a l l y  ari:se:$ethe? it: d a n .  b e  f o r  

t h e  b e n e f i t  of t h e  c h i l d  t o  be with somebody,. e l s e ,  un le s s  it has  
. . . . . . . . . . .  . . . .  .., . . . . . . . : . ,  . r . .  

' b e e n e s t a b l i s h e d  a . . . .  i n  t h e  appropriate  jur.Jsdict$op $ha t , , t he  f a t h e r  i s  
. . . . . . . . .  . . . . . . . .  : :. 

u n f i t  t o  discharge . . . . .  h i s  normal d u t i e s  a n j  should . . . . . . .  be r e l i e v e d g  :as it 
. . . .  :.:;.. . . .  . ,  . :  . . .  . . . . . . . .  . . . . . . . . . .  

were, of t h e  r e s p o n s i b i l i t i e s  which a r e  . h i s b y ,  la,wg ,The question 
, ,,. . ,  . . . .  . . . . .  . . .  . . . ~ . , .  , . . .  .; .; , / : .  ' \  

which . . . .  a r i s e s  i n  r e l a t i o n  t o , & t q d y  a s  between d i v o r c e d o r  . . ~ .  . 
. . .  . . . . . .  > . . _ .  ,. 2 : .  

.+parate&$arents . . . . . . . . . . . . . .  of  a ch i ld  .is e n t i ~ e l y ,  d i f f e rep t ,  .and it b e q q e s  . :  . . . .  . . . . . . . . . . . .  . . . . . . . . .  $ . . . .  : .,. . . . 

an immediate ques t ion  wheiher t h e  c h i l d i s  b e t t e r  o f f  with one  
. . 

paren t  o r  t h e  other ,  each of whom is given  equal  s tanding by 
. . . . . .  . . ,,St gLGi er ... :- ' . . . . . . . . . . . . . . : . . .  . ,> ~. s .  .. ~. , , , ,:.; ,>. .:. . . : '.. . 

. . . . . . .  i . .  . . . . . . . . . . . .  . . . . . . . . . . . . . . .  . . , .  ~. , . .  . . . . .  .:. . . . . . . . . . . . . .  . . ,  
' . 

.:.. 

'In t h i s  .case t h e  c h i l d  h a s  not  been a d o p t e d  by ,any 
!. .;+! z . . , ; :  :, ..' ,, y,. . . . . . . . .  . . . .  ;:. , . . . .  . . 

' I  . : , . 
process of law o r  with $he  c?,qsent qf . the f .&her?nd the re fo re  the  . . . . . . . . . . . . . . . . . . .  . . . . . . . . " . . . .  . . ' ~ .  . . : .  .:.. A '  . . .  . . . . . . . . . . . . .  
guardianship remains . . . . .  uncha.nged*, However f i t  and;pr.pper .the 1 ,. . . . . . . .  . . . . .  : . . . . . . .  . . . . . . . . . .  . . .. , . 

Respondents ..~ . . . .  may :be & . . . . . . . . . . . .  be  . ; t ~ ~ . . . f o s t q r " p a r ~ n t s  of  t h e  c h i l d  . . .  _(and, . . . . . . . . . . .  . /  . . ;  . : 

no!??@ ?.:. has :,.: sugges t ed  : . . . . . . . .  , t h . ~ ~ . . ~ h . e ~ : : a r e  . . . . . . . . . .  u.?fi?pl: , , . : .  ,,.that . .  they, would. . . . . . .  t r e a t  
... . . b . : _ . .  

""chiid . . .,~i:h.:.~y.thi?gby;. kindnpsg,, and,,c?ns,ideratio.n), . . . . .  this.:. . . . .  : . . . . . . . . . . . .  ->., ... .i . . . . . . . . . . . . . .  I :. . :: 
. . C j  I . .  

quest ion i lpp  ?st . a r i s e  y d : ,  c,annot. .ari;e,:s.o. l.ong. as  :tQeLfatQeql& . .  : .. : . . . . .  : . . .  $.,. . .  . . . . . . . . . . . . .  . . .  . . .  ............... . ; i :  

wil l ing-  j . . ._.i .  . and .,. a& . : . .  Lo .c?i*ry cut .. big  ' b p p e ~  functions;.  Apar,$.,.from "<.::.! . . . .  ..:........... . . . . . . . .  ...,... . . K .  l.:.!. 

one . i nc iden t  ................. khioh o n  t h e  evidepce c a r r i e s  $0 .wgges t ion  t.ha$.it. 
' .  . . .  7 ....... 1 ' -  :. . . . . . . . . . .  . ;  . .  .~ . .  

forms. a p a t t e r n  of conduce, l i k e l y  .G be  ...? epeated,  t h e r e  h a s  been.,:.: 
L:.;,:&<,,F, %;. ,; ;> ..... ;: . . . " . . . .  . . . . . . . . . . . . . . . . . . . . . . . . .  : : : . . . . . .  . . . .  . 

no,,Xyl.,,ch?fiengse a s  to.. >he. . f i>p.ess . ,~f  ...;t he f a t h e r , t o  . . . .  c a r r y  ..out h i s  
,s : . . . . . . . .  . . . .... . . .  . . . . . . . . . . . .  *,.. #. . .  

. . . . 
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e r  funct ions a s  guardian and custodian, and t h e r e f o r e  i n  my 

ion the re  a r e  no f a c t s  so f a r  d isc losed  upon which a Court 

d deny t h e  f-atherls  r i g h t  t o  t h e  remedy which he seeks* 

ver s ince  1 am of t h e  opinion t h a t  t h e  Court f o r  Native Matters  

no j u r i s d i c t i o n  t o  determine t h i s  quest ion no use fu l  purpose 

Id be served by sending it back f o r  f u r t h e r  enquiry a s  t o  t h e  

s ,  and I t h i n k  t h a t  t h e  proper course is  f o r  proceedings t o  be 

ght i n  t h e  Supreme Courto and f o r  t he  f a c t s  t o  be f u r t h e r  

s t i ga t ed  i f  necessary i n  r e l a t i o n  t o  t h e  conduct of t h e  

Another ground f o r  appeal was t h a t  t h e  Magistrate  

ed wrongly i n  allowing himself t o  be influenced by t h e  opinions 

ressed by D r a  ~ e f s h a u g e  and Dr. Janousek, who were no t  ca l l ed  a s  

tnesses upon t h e  hearing, and whose evidence the re fo re  was no t  

de t h e  sub jec t  of cross-examination, nor was it t r a n s l a t e d  t o  t h e  

pe l l an t  i n t o  a language understood by the  Appellant a s  provided 

Regulation 51 of t h e  Native Regulat ions 19390' It was argued t h a t  

e views expressed by t h e  two medical exper ts  d i d  no t  come wi th in  

e provisions of t h a t  r egu la t ion  and d id  not  c o n s t i t u t e  evidence i n  

he case, bu t  I t h i n k  it is d e a r  t h a t  t h e  ques t ion  upon which they 

xpressed t h e i r  opinions though not  a proper quest ion,  was i n  f a c t  

he question being determined by t h e  Courts and t h a t  t h e i r  opinions 

hould no t  have been allowed t o  inf luence  t h e  Magistrate 's  dec is ion  
-,. 

nless  expressed a s  evidence of expe r t  witnesses i n  Courte I do no t  

mply any c r i t i c i s m  of e i t h e r  of t h e s e  persons whose opinions were 

sought by Mr. Fos t e r  f o r  h i s  guidance having regard t o  t h e i r  knowledge 

of matters  of I n f a n t  Welfare and ~ e a l t h i  

I t  has  been suggested t o  me t h a t  s i n c e  t h e  Court f o r  

Native Matters  has no power t o  compel t h e  evidence of European 

witnesses t h e  Magistrate  is v i r t u a l l y  deprived of t h e  bene f i t  of 

expert evidence un le s s  he can consu l t  Europeans on sub jec t s  of t h i s  

kind away from t h e  cour t .  

The r i g h t  of. cross-examination upon any evidence 

which might i n  any way influence t h e  dec is ion  of t h e  t r i b u n a l  i s  

so e s sen t i a l  t o  t h e  proper  t r i a l  of any proceedings t h a t  mere 

expedience cannot be  a v a l i d  excuse. Although Mr, Fos te r  has shown 
% 

adequate independence of mind i n  r e j e c t i n g  t h e  view on another 

matter  expressed by a l e g a l  o f f i ce ,  and I am s u r e  t h a t  i f  he 

disagreed with t h e  medical exper ts  he would not h e s i t a t e  t o  say sog 

I think t h a t  t h e  mere making of enqu i r i e s  of t h i s  kind i s  enough t o  

g ive  r i s e  t o  such a danger of t h e  Court being influenced by improper 

mater ia l  t h a t  it would cons t i t i i te  i n  i t s e l f  ground f o r  s e t t i n g  a s ide  

t h e  decision on Appeal under Sec t ion  4 of t he  ordinance,' 


