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" In the Ratter of an appeal from the
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- ' THCHAS SHOZ S HEY
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- Va

TOPOICL OF TIWGENAGALIP

and
TOGARAGOL of TINGEHAGALIP

RGSpondents

REASUNS FOR_JUDGILNT

These were appeals from decisions of the lanistrate at Habaul dis-
missing informations alleging wilful damage to property. The same
considerations apply to ooth CASEG. A '
The partlos arcuaed of. the offance obhjected to thp jurisdiction of
-T.the Court upon the oround that in each case there was 1nvolved a hona flde
dispute as to the title to the land. Thc Hagistrate thereupon held that he
had no jurisdiction and dismissed the informations. It was not suggested, by
the appellant that the Magistrate was in any way in error in deciding that
he could not deal with the cases summarily but‘difficulty arises because the
-same objection to jurisdicltion would pqt apply 1f the Magistrafe had pro-
ceeded to deal with the charges as indictable offences. It does not appesr
-1from the record precisely why it was assumed on fhe hearing that the matters
were to be dealt with summarily. It may be that whoever was conducting the
a£ proceedings.before the Hagistrafe launched his case on thaf'footing anwl the
' ngistrate was never asked to deal with the matter as an indictable offence.
-fBut whatever the position may have been in fact the concern of the Crown in
C'this case is that the orders dismivsing the informatiohs might be taken as
-f'dismissing not only the summary proceedings but also the charge alleging what
“is in fact an indictable offence. I do'not think that this is really the
ﬁ;:true position since it come$ doun to a matter of words and it is clear from

" the record that there has beén no adjudication on the merits of the case.

) The form of information used contains no summons fo appear before the
:thistrate which rather suggests that the twoe defendants were brought to the
“Court in custody., As far as I can see the form of information used would
_;have been equally applicable to elther jurisdiction exercisable by the Magis—l
%;iiate and I can seé no reason why he should not have taken the course

: hwicated under Section 444 Sub-section (3} of the Criminal Code. I think

© that in all the circumstances of the case the most convenient course is for
:5 meto send the papers back to the Magistrate so that he may deal with the

- case upon the same informations but not in bis summary jurisdiction but by

livmy of committallprbceedings as an indictable offence arising under Seclion
~469 of the Criminal Code.
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