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It') THE SUPREHE COURT) 

OF THE TERRITORY OF l 
PAPUA AND NEW GUINEA) 

C.J. 26/3/)8 

!i,,-DONALLI)Ji!LQTHB;R.§.2.·~n~l_2 . .'JlI~tJ.If~:B-tTIQ}:I 

OF .I.HE lERRITOEY OF PAPl1JULlD lJIi:'LGYl~P'~,\o 

1'his is an application :1:;0 stay proceedings in an &.ct,ion fal:' damageiJ 

in consequence of a settlement arrived at be"G118en the rax·-t.ieso Since the 

Plaintiff is an infant tho order sought involved tho Sill1C'cioCl by the COUl"'; , 
or a Judge of tho terms of compl'omtse~ 

The material before me 'fa" ;i.nadequato for the purposes ,of the appli-o·o 

a'oion and this being the first application of its lcin.d in the Territory for 

many years ~ I '\-las invited by Counsel to indicate Iolhat prQctice ought to be 

followed :in these Cases, 

The requirements of the law are readily ascerta:inable, It must be borne 

in m:ind that ·the :infant has a legal right to a cause of action and to have 

that caUse of action determined in due courSe, He has neither a legal right 

to a compromise nor the legal capacity to make ono, and his lack of capacity 

:involves the consequence that no set.tlement can displace the caUse qf action 

without the sanction of the Court. 'fho Court must have before it proper 

material to enable it to arrive at an affirmative conclusion of fact that the 

proposed compromise is for tho benefit of the i11fant" If this conclusion is 

reached and the compromise sanctioned it becomes binding upon all parties., 

There is no presumption that a settlement, oven for t.'l. substontial figure, is 

for the :infant I s benefit • 

. In order to reach a conclusion that the compromise is in fact for the 

benefit of the infant, the Court or JUdge ;rill consider an circumstances "'hioh 

in the particu~ar case appear to be materiaL UsuallY those Hill include the 

probahle chances of sUccess or failure in the action and the f:inancial 

consequences; 'che amount >rllich may ree,sonably be expected to be a;larded and 

recovered if the rt:"ction is successful; an.d any circwnst,.1hC88 uhich rfL-3.Y be 

Likely to prevent the adion from being properly or adequately presented at 

trial (not being dUG to thG resources o.r inclination of the next friend unless 

all other . possible reSOUl'ces open to the :infant are exhausted), 

The Court maY rely on the op:inion, of COlu<sel pf stand:ing and experience 

in arriv:i,ng at a conlusion that a compromise is for the benefit of an infsnt, 

bu'c :in many cases in '0118 Territory a Judge Hill have to be' :in a position 

to form his Ol1n :independent judgment OD, the settlemont, 

The Court, even if of op:inion that the settlement is for the infant's 

benefit, ,rill not sanction it ,,:i:Ghout the express consent of the next fr .'ond 

01' gwudian and the approval of the infantls. legal advisors, (Seo It' Re B.~1d',2.l!.S\n. 

(1880) XVI Ch,D, 41). If there is any disagreement on .the question, the next 

friend or guardian may be romoved and .replaced if upon Lnvestigation the refusal 

to consent appears jJnpropcr,'i but the Court. Hill. insist thQ-t. all p8.1'tics rC8pon.s~ 

ible at the time of the application o..pprovD of the compromise befoTe Ganction 

\-/:1.11 be gj.ven., 



2/ 

" 

The age of the :infMt is another important considoration and if able to' 

'lUlderstand -the matters involved, the infant should make u separate affidnvj:l~ 

giving hi~ own ViOvlS and roasons" In some Cases j.:n England tho :L."1farrt is 

X'8quired to be separ:atG:ly represonted by Counsel and in caGes vrhero tho infant 

is not considered of 'sufficient ago to hold a firm independent 'op:Lniol1J t.ho 

assist811CC which can be rendered by independent Gouns,ol ropresenting tho 

infant's po:WG of view becomes increasingly.important" 

The conditione) prevailing in the Territory may give rise to special 

consid~rations but too much stross s4ouJ~cl not be lO.id. upo"n gc'ographical 

c.onsiderations, since this Court is prepared :GO:, oonsider applic.ations for 

e'lfidol1ce to be heurd in any o.f tho large l1umbe£: of ccn·~te8 visited by tho 

Court, and since there are no civil.'ju'ri0[j. thoro is li-title if any disadvantagG 
,'-' 

in having evidence taken atdifferol1t ·times an.d placcs, or ;n havjng the 

evidence 'of "Ii tnossGs in Australia or elSG1"hore >bakon on commission~ , There 

is nD reason. Hhy litigatioh in the T01'ritory shol!ld be oonducted loss exped

itiously Dr loss efficiently ·than elso"here, and qnostions of expense alone 

afford poor reason. for compromi8o o "lhorc this may'omoilllt to a motive, special 

scrutin,Y· is called for to ensure tl>-at tho L'1fant I s o"n interest is not being 

. silcri:fioeo,p and separate and independent advice from Counsel under no obligation 

t.o th,e .Persons providing tho money for litigation is oallod foro 

", I hay~ co~sul"tGd my brother, _Jqc.gGS \<lho agree th8.t t.ho practice vrhich ought 

to;,bo folloHed, subject to any special dhection "hioh maY be' given in 

par:t-icular cases, is as follo1-lS:-

(1) If the aotion is roady for trinl or already before tho Court the 

fact of settlement should be announood in open. Court, and tho terms 

of it, set out on papor, handed to the Judge. No oral 1'eforence 

to the sums of money involvod 01' other conditions of settlement 

should be made without the J·udgo I s permission until the settlement 

is sanctionedo All necessary consents nhy be given in Court if tho 

persons concerned, are present, 'and af'fidavit~ may bo used in 

rolation to those \·rho cannot be conlTouiently calleo_. Counsel may 

express their opinions in Court. The Judge may call for any oral 

or other evidenco, or direct that any indopondent opinion should bo 

obtained alld eithor deal \of ith the matter or leavo' it for subsequent 

applicat ion as ma.y appear appropriato, 

(2) In any Case a separate application may bo made :in Court or in 

Ohambers, Tho Solicitors reprosonting tho infant I S interest in tho 

aotion have tho oarriago of .1;ho matter and a Notice of Notion or 

Ch.ambor Summons should be .soryed on tho othel' parties to the action" 

(3) 1'ho application must be, suppor'~od by affidavits by tho Solicitor 

l~~prOSGnting the, infant! s j;n~GrGst:, in the action, and by the next 

friend or (;=.~dian, A separate B.ffid:ovit by' tho illfant if of 

appropri_ate age Blld llJ1d9rstan.,,»lg. ShOllld also be rUed, These 

affidavi'ts should nolo fo110\1, a single pattorn but mllst give facts 

(L'1d conclusions fJ~om ~hG. s0l!c:ru1. r:o~nts ~f,.:vi0\'J of' tho dQPonents~ 

The Solicitor shouJ.d diselosG the extent to \'lhich he has. lnv8;.:.tigo..ted 
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the cr-se y the main facts and issues as he sees t,hcffi 7 and shoH that he 

has fully considered tho extent to l·;r")ich the CaSO is ,supportable by 

independent or reliable evidence, and formed his O>Tn opinion as to the 

likely outcome both as to liability and damagos, ,lllero any difficulty 

is involvod tho Solicitor should rofor to any advice he has roceived 

or. sought, Any opinion of Counsel on material questions, together 

l<ith '(;he GaSO upon >Thich the opinion ;ras given, should be eyJlibitGol 

but not servod on any other. party, 

(4) 1'b.e Affidavit of the next friend or. guarolian" shoulol sot out tho facts 

ImOlm to him, the age anol circumstances of the infant, the advice he 

has . received and his o",n conclusions ShO;ling "'hat bencficial results 

for the inflL11.t ;louJ.d folloH from tho settlement of the action anol \.rhat 

might result if 

(if any) of the 

the set.tlement 1-l0re not carried OUt9 The affidavit 

infant should deal Hith similar 

contajn snfficient matorlsl to indicate 1-Ihothor. 

matters, and 

the deponent 

both shonld 

sufficiently 

understands tho issues involvod to form a reasonablo impression of 

"hat is jlwolved in the action, 

(5) Modical eviclenco must bo given by oral evidence or affiolavit Hhor? it is 

dosirod to establish a fact relevant to the application, but "hero it 

is desired ·.orly to jnolicatol-rhat medical eVidence (i..rlCluolinq opinions) 

is available to support the iiction in the event of tri-2l, this may bo 

treated as any othor material ovidenoe available jn tho action nnd 

either exhibited Or refor'rool to in the appropriate affidavit as may bo 

appropri.ate a Hoclical evidence is of tho utmost importance in caSca of' 

sG\Yore or permanent physical injury" No fair estimate of damage Call bo 

arrived at Hithout full oletails of futuro earning po;ror, capacHy fol' 

normal activities and general prospects for tho futUre, and D. cloGx' 

picture of all this must be available to the ,JUdge shoulol he requir~ it, 

. and it must appear that all 'I;hose matters have been fully taken into 

account by the practitioner 1,ho aolvises the settlement, 

(6) <ill all Cases any materiel ",hich might prej1lclice or embaraBs the trieJ. of 

tho action should not bo sot out on tho fact of any affidavit but if :it 

is necossary to refer to any such material, all refo1'onco to it should 

bo sot out in a separato lnemorandum signQd and exhibited to the 

appl'oprieto affidavit and not be s~rved on 
. ' any othor party but handool 

to the ,judge hearing the application. Disclosure of material of this , 
kind. cnn best bo avoided by exhibiting tho opinion of inolependont 

COlmsal of suitable standing and experience in tho class of action 

in question. It may not bo practicable to obtain 8. suitable opinion 

in the Territory in all casos, and it maY afton be found more 

suitable to obtain the opinion of Counsel p.t'actising ill Atlstruliu based 

on 'o.xperience gainod he.r8~ If it is not practicable to obtain a 

suitable opinion at'D.ll tho Juolgo may find it necessary cither to 

appoint a.n ofi'ieer (such as the Rogistrar) to invostigate the cQse or 

conduct a £luI invest,j,gation himsolf <I This last coUrso IDOY r~'\<u.a"'. in 
- 4 ~·tD 



a Judge diroct:ing tha'l; tho action, if H proceeds to trial, bo 

adjourned and hoard before another Judge, 

(7) ·Referenoe 'bo 'verdic'Gs given in othor CaSOS hero or elsoHhere ought not 

to be used as an :indication of a probable verdict, but may be used as 8. 

test of the J:oasonablelloss' Or o"thel'\>rise of a compromise, dopend:L11g on 

the chance of sUcces8~ 

(8) ]>!hero tho comprom:lse i"cludes smus to be paid to the next friend or 

guardian and sums to bo paid of costs, special care is called for to 

ensuriO 'Ghat the apportionment is fair to the iufaf1t' and bascO. on proper 

considers,tions and independent advi:ce, i:hci 'basisadoptcd should be 

,fully disclosed and justified 8.110. the material should be adeqUate to 

: enable the Oo~t to form its Di-m vievl of a prop~r apportiomn011t G 

. . -
The facts of the presentcaSO so far placed beforo mo are not, 

sufficj.ent for me to form any idea of the adequacy of the proposod compromise, 

G. J • 26/3/58 


