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- :By;;congent both actions werg, consolidated and Roberts'
, counter-glaim against Flower is the main action between the
perties. JHER R SRR, Yy B

O aind P Apart from credlb:.l:.i:y of the "ﬁwo main witnesses, Flower
and quer’bs, in ‘their :respec‘tilve actions, it appears to me that

the-issues are as folloysi~ R T
1. Did Roberits receive timber from Flower
“in Jamary, 1956.

2. Did Bobertis rely on Flower to sell to

‘ Roberts timber which would be selecth
grade and up to the standards of the
“specifications of Gommonwealth Works
Department, ~

3. Doeg the Sale of Goods Ordinance No,52
of 1951 come to the aid of Roberts,

" he Was Flower's timber condemmed as alleged
by Roberts,
. Before dealing with the issues as mentioned, I shall deal
briefly with the credibility of Flower and Roberts,

Only once in his evidence Flower gave me the impression
- 4hat-he was evasive - on the stacks of timber for a purchaser -
. but he -explained that he does not atack timber in stacks for a
- particular purchaser; that his mill is.in addition a Timber Yard
with stacks of timber from oné ‘hundréd to one hundred and fifty in
all and in different lengths and sizés for the purchaser to "take
his: choiee," Flower prodicsd his records to substantiate his

- evidence, " °

" On the contra.ry, Hoberﬁs did not produce any records. He
claimed he had lost his records, and he relied upon hls memory.
When it suited him he was evasive, "He allegeél 2 concoction of &
documefit by Flowér; ‘and he wentito: thelextent vf denying all
knoiiledge whatsoever of a. wopy of a.doéument:although the copy of

“: that suppogedly fictitious™docunient wes in'thes hands of m.s~tu0
different legal advigérsy.: =ic fofo O n ! ogudied sl %

Whera the evidence of TFlower end Roberts conflicts, I

accept the svidencs of Flower;
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Dealing now wrth the issues:~
1, + Tlower!s records show that Roberts received timber during
March, 1956 only, and then on three loads only. Roberts claims
several 'trlps to I‘lcmer g yard - one by hmseli‘ in January, and
others by his -emﬁrﬂ.oyees. Roberts! employee, "Connor, states that
he made two tr:r.ps, and, according to him, ancther employee, Hahne,
“nay Ve ne.de onc mep to plck up “timber between Connor s two

'hrlps.

Flower's records support his contention that only ’hhree
loads of timber wers téceived by Roberts - deln.very dockets No.'s
65, 72 and 73. Exhibit "B', *

FaS T o I

Roberts claimed that he plck@d up the m;jor portion of
the material timber in question, 5x3, 4x2 and . 3x2 in Jamary, 1956
when I‘lower was present and selected the timber fgr Roberts.
Flower says he was nofl in Moresby in ‘Jamary, 1956, that he was in
Augtralia dur:i_ng that ‘month,

As to a.ny Janu:nry load, Roberts has los"a hig ground in
thot in his replies, to :.ntem-ogatcrles when he would have had time,
and no doubt legal o.dv:.‘ce,‘ on his answer wherein he stated thot
he received his ‘tiﬁber from Flower during the month of March, 1956,

I believe Flower-and I find that Roberts' timber was picked
up in three loads during March, as evidentéd by Flower's records.

2. Although Roberts hns failed on the first issue, he my
still suceeed if the evidence shows that Fléwer held oitt hig timber
to be gelect grade and to meet Departmeht of Works' specifications,

Flower's evn.dence is that he does no“ﬁ deliver tz.mbar, that
“he sells to the buyer to come to’ the Tlmber Yard and chuose his oum
"tinber from the partlcular stacks 1n d::.i‘ferent lengths and slzes.
Accordmg to Flower, at the outset the timber comeg i‘rom 'bhe
docking bench cnd then graded ~ and go far as "select grade" applies,

. then with the course of time.and r_ncsvement in the' timber, some of

cBhe tinber firstly graded.ns “éelect grade" iny'deterisrate because
. oft. jessible: warp ior twist or sprlng. “Buit’ it1is Por the buyer in
seleeting ;his own ‘timber from the different stacks 4o avoid taking
- any stuch:defectiva gimber., = . - I - ety

S iy a'lsbellaved Boberts cm hz.s. allega.mon thot Flower
selected timber for Roberts :J.n Jf'anua.ry, 1956, The only other
evidenge I:have before me on the point is that of Connor who states
thot on/two trips he selected his own’ timber.
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I find that Flower did not warrant to Roberts that his,
Tlower's, timber would be up to Department of Works specifications.

3a Although Roberts hop failed on the second issue, the
relotive provisgions of the Sale of Goods Ordinonce No.52 of 1951
cotld still poassibly come to his aid, The relative provisions of
that Ordinance regarding implied conditions aa to quality or
fitness are contained in section 19(2) (a) and (b). (Read thess).

Degpite the terms of those provisions, the Ordirance may
come to the aid of Roberts if the timber was actunlly loaded on to
Roberta! trucks by any employese of Flower,

Apart from Roberts! evidence alleging the Junuary load,
which I disbeljeve, the only evidence before me on the point is
that of Connor agnin, wherein he stotes that on his two trips he

selected his own timber,

On the evidence there is nothing on which I can reasonably
find that Flower or any of his cmployees at any time gelected any

timber for Roberts, or any of his employeeg.

be Roberts claims that all the timber which wns condemned in
the four houses which he wag building for Commonwealth Works
Deportment was timber obtained from Flower in sizes 5x3 bearers,
4x2 joipts and 3x2 gtuds., Those were the only gizes of those
particular timbers obtained by Roberts from Flower,

Alan Forbesg Anderson, Commonwealth Works Suparvisor in
charge of supervision of the building of the four houses, gave
evidence that in the four houses timber was condemned in each -
in three buildings up to 70% of the framework and in the fourth,
about 10% or 15%. -

Anderson gtated that the condemned timbers were bearers
some 5x/ and others 5x3 and joists 5x2 and studs 3x2.

Comparing these measurements, as evidenced by Anderson,
with those claimed by Roberts, then there must have been in the
condemned timber some timber other than that, if any, obtained by
Roberts from Flower.

According to Anderson, all the condemned timbers were
condemned between the period from "atout 20th Jamunry, 1956 to
esses perhaps about 10th February, 1956."

According to Flower's records, which I believe, the first
load of timber which Roberts reccived from Flower was on 20th March,
1956, Delivery Docket No, 62, Part of Exhibit "B'.

lu!}.
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)Dn that evidence 'hhere 9ou.ld not possibly have been any
i soeNin.

’ of I‘lower's t:.mber in the four houaes when the defectlve timber

"”ms contlemned 'by Anderson. o

However, assum:mg for the moment in favour of Roberts,
that Angﬁ}izrs:on s memory was playing him false regarding the period
in which the timber_was condemned in the four houses, I refer to
two portio.ﬁs of Roberts! evidence which appear to me tgbe to the
‘point,

In Mid-March, 1956, Roberts gave Flower a cheque for
either £300 or £314 in payment of the timber which Roberts hzd
received from Flower., That cheque was dishonoured. During a
conference between Roberts and hlS Bonk Mamger and Flower,
a.rrangemen‘fss were made for the cheque to be honoured some ten days
or so later. But in the meantime payment of the cheque was
stopped on the advice of Roberts! legal adviser.

On cross-examination as to why he stopped payment of the
cheque Hoberts did not allege thot it was because Flower's Limber
kad been condemned. He was evasive as to the reason, but as best
I can inform myself, it appears that the rezson was becouse Roberts
considered he had been overcharged by Flower and had asked Flower
for an account but had not reeceived that account.

Quotiing now from Roberts' evidence:

In chief - "I used the timber. It filled in the gaps
which were left by the southern timber which I could
gets The 5x3 was for my bearers, the 4x2 were the
Joists for the top of the bearers, the 3x2 went into
framework to make wnlls and the 3x14 wag stacked
inside as I didn't require it yet.".

On cross-ecxminntion - "Q: Why did neither you nor any
adviser of yours complainio Flower or any of his
repreaentatives about the defective timber? A : I am

not 2 legal man. Weeks slipped by, I did not lmow I

could sue Mr, Flower. And it was only a small portion

of the timber which hod been condemned, Mr. Flower

is not the sort of man you can complain to,"

That probebly is the truth, If any of Tlower's timber wms
condemned, which I cannot find on the evidence, then any such timber
represented such a small proportion of the whélée of the timber
condemned: in the four:hgdeés that Roberts took-1o notice of it
and it was not worth’his whils wéfrying about it o far dg he was

% il copqerned .in h:i.s '_bhe;n predica.menh.-- .
But Roberta is howallegindg- +that the ‘whols of the 'I:imber

conderned in ‘the four houges was ‘rbeeived: by him*fTom I‘lower, I
cannot accept that gubmission, On the contrary there is nothing

.l5
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in the evidence which I believe in the ecase which will emable ms %o

find that any of Flower's timber was condemned.

There will be judgment for Flower on his claim in the sum
of £258,17.9. Robertis' counter—claim is dismissed with judgment

thereon in favour of Flower.

A Kelly 8




