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, W,iconssnt both actions wer?,pnsolidatad and Roberts' . .  . . . , .  

. cou$e~$?o;impga+Ist Flower i s  the q& action b.@ween the 

parties. I :  , .' b..t . . ,,, , :. , 

.,- ,.. L i., ' A p r t  f m m  ore&bilit$ of the tuor$+,@tnessas, Flower 
a . :  

. %d;.&bqrts, in ' their  ~ s p e c t i v e  actions, it :pppFrs t o  me tha t  

the: $aaues are  a s  follows:- . . . , ...~,.:, ,>. . . 
1. Did Robertll receive timber from Flower 

in  January, 1956. 

2. Md Roberts rely o n ~ l o v e r  t o  s e l l  t o  
Robertb timber which rould be select  
grade,$pd up t o  the standards o f  the 

' 
spec i f icn t ions  of  Con inok  t h  Works 
Department. f 

3. Does the Sale of Goods Ordioance No.52 
of 1951 come t o  the a i d  of Roberts. 

. . 4. ~ a i  Flower's timber condemned a s  alleged 
' by Roberts. 

Before dealing with the issues a s  mentioned, I sha l l  deal 

br ie f ly  with the  credib i l i ty  of Flower and Robarts. 

Gnly once i n  his evidence Flower gave me the impression 

tha t  he vas evasive - on the stncks of timber f o r  a purchneer - 
: but he explained tha t  he does not stack timber in atacks f o r  a 

. p a r t i c u h r  purchaser; tha t  l+s m i l l  is  i n  addition a ~ i m b e r  Yard 

with stacks of timber fmm on.3 h u n p d  t o  one hundred and f i f t y  i n  
a l l  a i d  in different  lengthi, anWwS%s f o r  the purohaiei t o  "take 

h i e  choice." Flowkr prodiiced h is  &cords t o  substant&to h is  
: .  evidence. .'. 

' On '&a contrary,+b&ts d id  not pmd&e any pecorb.  Ha 
I . ?i : 

claimed he had. ldst h i s  repords, azih he re l ied  upon his bemory. 

When it suited him he UBB evasiva. 'HE 'a i ie& a c&&ttion of a 

Where the  evidence of Flower end Roborts conflicts,  I 
C.. accept the evidence of Flower; . .2 
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baling now with the issues:- 

1. , Flower's recnrds show tha t  Roberts received timber during ,. . .  . 
March, 1956 only, a&then' on t h e  loads only. Roberts claims 

several t r i p s  t o  Flowerf s yard - one by himself i n  Jannary, and 
P '  i :  

others by hi; ;&&B. . RoMs, yeli, .- 'Connor, s t a t e s  tha t  

he mde hro t r i p s ,  and, according t o  him, another employee, Bshne, 
' .. ...*&"'&,d . &ds.:,i'";. 

one %%p t o  pick up.'timber between Connor's two 
, . 

%+iPb. . .~ .. . ,!, ..L ?:. 
. ' 8 . '  

Flowor's records support h i s  contention .that only three 
. . .  . ' - . : t ; . :  i , >  

loirds of timber we& r e c e i h d  by Roberts - delivery dockets No.'s 

65, 72 and 73. B d n t i t  "B". ' 1  

. ,. - ~ <,>:".. 

Roberts claimed tha t  he picked up thg m j o r  portion of 
. ( I  

the material '.timber in questiqn, 5x3, 'W and 3x2 in January, 1956 

when Flower ws present and selected the tjmQer fir Roberts. 

Flower snys he wos no# i n  Moreeby i n  Janunry, 1956, tha t  he m s  in 
Austrnlin during t&5t.imonth. ' ... 

C 

A s  t o  any Jnnunry l a d ,  Roborts has l a s t  his ground i n  
, 

tha t  in his. replies!& . . '&+&ntp r i e r r  ..., m .  when he wohd have hnd time, 

and no doubt. l e e 1  n&+e,, on his. n n q e r  ,,wherein he slated that  

he received his timber from Flower during the month of Mzrch, 1956. 

I believe Flowerand I f ind  t h a t  Roberts' timber wns picked 

up i n  three loads during &rch, as evidenfiiid by Flower's records. 

2. Although Roberts hns fn i led  on'the f i r s t  issue, he my 
s t i l l  succeed if the evidence shows tha t  Flower held out h is  timber 

t o  be select  grnde and t o  meet Dsprrrtment of Works' specifications. 

Flower's evidence i s  t h a t  he does &t del iver  ti&er; thnt  
,. . . .  

.-:he s e l l s  t o  the buyer to''&& to't6d''l'&ber'hSd and choose h is  own 
::, F..:, 

" t imber  frbm the p r t i c u l a r  stncks different length$ ahh'sises. 
, . : :  : , '  

'.Aic'cording t o  Flower, a t t h e  6utiet  the timber corns's fromthe 
,:; 

docldng bench and then graded -!&,so far a s  "sele6t pad.& applies, 

. : . then with the cour.ee of:tFrne,anii"?&vomeht 3.6 tti6 timber, some of 

. ,+ihe tMbsr  f$rstSp grad8tl.a~ !16elect grn'ael' '&y~&eteribinte because 

. . of: poss ibk .  warp : o ~  Dwid m .'m' iCliB 'G' t& buyer in 

Be1eaCingih.s own. timbel- ~ r c m i : & e : & ~ & ~ n t  atn& t o  a m i d  taking 
( l ' : . , ;  . . 

. -any &h; defec%iw.~.timbex. -"" .. . . . .  . , , .  

. . . , , : . , . . .. , . ..,. 
- ' 1 '&v6 "&sbeli..&e~ p?&' e, h i s  a,ne&ion thn t  5lover 

selected timber fo r  Roberts i n  Jnnunij-, 1956. The only other 

evtlengysLha.ire:~hfore me o n  the pdint is  tha t  of Gonnor who s ta tes  

t hn t  on/tuo t r i p s  he selected M-S .'owd'. timber. 
... 



.I f ind  tha t  Flower did not mrrnnt  t o  Roberts tha t  his, 

Flower's, timber uauld be up t o  Department of Works specifications. 

3. Although Roberts hs fa i l ed  on the  second issue, the 

re la t ive  provisions of t he  Sale of Goods Ordimnco No.52 of 1951 

w a d  still  possibly come t o  h is  aid. The relat ive provisions of 

t ha t  Orrlinnnce regarding implied conditions a s  t o  qual i ty o r  

f i t nes s  are contained i n  section 19(2) (a) and (b). (Read these). 

Deppite the terms of those provisions, the Urdlrnnce m y  

come t o  the a i d  of Raberts if the timber was actual ly loaded on t o  

Roberts' tntcks by any employee of Flower. 

A p r t  f m m  Roberts' evidence allcging the January l a d ,  

which I disbelieve, the only evidonce before me on the point is  

thnt  of Connor again, wherein he s t a t e s  tht on h i s  tua t r i p s  he 

selected his own timber. 

On the evidence there i s  nothing on which I can reasonnbly 

find that  Flouer or  any of h is  employees a t  any time solected aqy 

t h b e r  fo r  Roberts, o r  any of his employees. 

4. Roberta claims thnt  a l l  the timber which m s  condemned in 

the four. houscs which he m s  building for  Cormnonwealth Works 

Daprtment uns timber obtained from Flower i n  s izes 5x3 bearers, 

&Q j o i s t s  and 3x2 studs. Those were the only s izes  of those 

p l r t icu lnr  timbers obtained by Roberts f m m  Flower. 

Alan Forbss Anderson, Comoarealth Works Supawieoior in 

charge of supervision of tho building of tb four houses, eve 

evidence that  in the four houses timber was condomnod i n  eoch - 
i n  thmo buildings up t o  70% of the frnmework and in the fourth, 

about 10% o r  15%. 

Andorson stnted that the condamned timbers were benrsre 

some 5x4 and othern 5x3 and jo i s t s  5x2 and studs 3x2. 

Comparing these mensurements, a s  evidenced by Anderson, 

with those claimed by Roberts, than there must have been in the 

condemned timber some timber other thnn tha t ,  if nqy, obtnined by 

Roberts from Flower. 

According t o  Anderson, a l l  the condemned timbers were 

condemned between the period from "n tmt  20th January, 7956 t o  ..... perhaps about 10th F~bruary, 1956.'1 

According t o  Flower's mcords, which I believe, the f i r s t  

load of timber which Aoberts received from Flower uas on 20th f i roh ,  

1956. Delivery Cocket No. 62.. Port of Exhibit "B". 
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p plkt eyi.cle_noe .thero.~ouLd not possibly, have been ony 

&::\;j j. :.::J>..q :,.I,, , . , . . . . :  ..- . . . . 
of Flower's timber in the  four houses when the defect iw timber 

. , - ; ,  *>.>' ' ,  '.is . . 
I I.. 

&ever ,  assuming for  the moment $n favour of Roberts, 
t ' .  

that  Anderson's .. memory was playing @ fhlse regarding the period 

i n  whichthe timber was condemned i n  the four houses, I refer  t o  . 
two portions of Roberts' evidence which appear t o  me t h e  t o  the 

point .  

In MiLid-Mzrch, 1956, Robeqtg gave Flower a cheque f o r  

e i ther  £300 o r  531h in payment of the timber which Roberts had 

received from Flower. Tbnt c h a q k ~ k s  'diiihondurbd. hiring n 

conference between Roberts nnd his fhnk Manager and Rower, 
. .. 

ar-tnngements were m &  f o r  the cheque t o  bc honoured some ten  &ys 

o r  so later .  But in the meantime payment of the cheque wns 

stopped on the advice of Roberts' l ega l  adviser. 

On cmsa-ewmiarttion a s  t o  why he stoppod payment of the 

cheque ILoberte did not a l lege  t h a t  it was bemuse Flower's timber 

t-9d been cnnder@ned. He wns evasive a s  t o  the reason, but a s  best 

I cnn inform mpelf ,  it appears tha t  t he  mason m s  becnuse b b e r t s  

considered he had been overcharged by Flower and had asked Flower 

fo r  nu account but had not rece iwd t h a t  account. 

Qunting now from Roberts' evidence: 

I n  chief - "I used the timber. It f i l l e d  in the gripe 
which were l e f t  by the southern timber which I could 
get. The 5x3 ms for  my bearers, the 4x2 were the 
jo i s t s  fo r  the top of the bearers, the 5x2 went in to  
fl3Joawork t o  mke wnlls and the %l+ wns stacked 
insida a s  I didn' t  require it yet." 

., . 
On crose-ewminntion - "Q Why did  nei ther  you Mr any 
ndviser of yours complain'fo Flower dr n q  of his 
representntives about the defective timber? A : I am 
not d legnl man. Weeks slipped by. I did not how I 
could sue Elr. Rmr. And it uns o n l y a  smll portion 
of t he  timber which hnd been condemned. Mr. Flower 
is not the sor t  of m n  you cnn complain to." 

 hat p m t a b ~ y  i s  the  truth. ~f any of Rower's timber ms 

condemned, which I cnnnot f i nd  on the evidence, than any such timber 

rapresented such k. emall proportion be. the wh&& b f  the timber 

condemned- i n t h e  four:.bZbb's t ha t  RobeFts 'todli-=2i notic6 bf it 

and it uns not worth:?~$s.:wh%.=&r&~ &&;it:.80 fir he 

. , . .. ,. concerned . . . . . iq .. . . his .. then . . . pqdicaptsnt~.: :.,,,, ,I ; ; !  

.. , . . ,  . &t .&,be*s.. .'dde:'&&::bf the timber 
. . 

condemned &, !thG f0* ~u*ga:-~s&oe&&,y :&;:A molle*;. 1 

cnnnot accept t ha t  gubnission. On the contrnry there is nothing .. . . 
..5 
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i n  t h e  evidence which I bel ieve in t h e  cnse which w i l l  e m b l e  m t o  

f i n d  t h a t  any of Flower's t imber wns condemned. 

Thcro w i l l  be judgment f o r  Flower on his claim i n  the  sun 

of  £258.17.9. Roberts' counte~l-claim is dimnissed wi th  j u d p e n t  

thoreon i n  favour of Flower. 


