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© In he Court o Petty Sessions, at Pops Horesoy, on tng
1st of August, 1358, the ,_appgi;'gpﬁ.'Patz‘iéia'Ro'be-z"&qon,
1seded “"guilty? tc & ghargs of having ‘commitied en offence

Zelnst Seedion 187 of the Sueenslang Srinirel dode (aﬁ'é{'.u.‘ééd),

its application to the. Tersitory of Papua,  That sectiof,
ob 1s headed "Violation or Secrecy, " provides that. Yany
FSOn: Who, belng employed in o telegraph orfice, idiighes
br.commsicates the contents or substence of u telegrum,

9Zcept to some parson $o whom e is suthorised to Teliver the
telegram, 1s guilty of sn offeng

th he % for six months, on
‘The appellant's offencs was, that oy
he 215t of Auguat last sks, being smployed in & telegrapk |

Ifise, the Pogt OfTige at Konedowu, 414 comimiosts other thay
© & porson to’ whom shs wag

euthorised 4o deliver the -
_e_zlegram, to wit,

to the smployess and -agents al Sydney of -
he propristors of the "Sun? néws:;éper,' the subetense of g
';o_i'eg_ram that hag Been recelved &t the Konedolnt Post 0ffica at
A9 olelock 1n the forenoon of that g

&Yy that waa sddressed
tha Department of . Native Affaire, and that related to the
7der. of natives by other natives comnitted thirty miles below
& Jungtion of the Yellow and Sepik Rivers, L

"The Negtstrate sén‘l‘;axi_e:'ed' the eppellant to thres montng!
mprisonment wish 1ight lebouny

L ahe. 13 now appeé_s.ing. L
'\_.‘A.Ex t?'xe‘ eppelilant plesded “'G'fizil.'éy." 8% toe lower Coupt, the
Tigl Tnefoz;e né, concerning the Taclis of thin eesg; iz not
reat volume, I have g tortified copy of tp-.» 8¢ord of
prc-aieedfzg.qa at the lowar Geux&; gnd that cor - gpw In:ludes

2nd 1715 ageingt that sentenge -

iy




5 0f Pormal aoemnamﬁ such as the chapge: it alac mclu&es e
Py 0P B docunent labéiled “Si'.atement o ﬁacta, Wh'ie.z ias"
anided by! cop.t% 6f pupers and telegrams ‘pefarved to In
‘:a"'emant 1t finally’ ..ncludas & eopy of tus E«agiatrate 8
n ziéasanu fm:* awardirg the renalty he aig awara. But

p:y- af the rgeprd of the proceedings at the 1wer chrt

h8. G recam of the. su‘bmisaiona‘ made there ‘by learnsa
Lor’ the Progesution and fnr the Defencs, slthough the
te di.& notes in his reaaons for penel'b.v, tiat those
aiqna hafi bean "somewhsat lengths‘. :
“thig Court, lesrned wunsel for he sppellent end foa

" ondeﬁt have .intomea me that the “Statmen" of I‘aot ol
grweé ta, e 5 dncumentr thet was gm&uce&. at the
uouz'* 'b.f cmmse}. for the l’*maecuticn anﬁ that it was”
assanted to. b:; tsouzxsel faz- the dei‘endani, {the present’

ni]E .

”Statament of Faeta" raeited t.hat ths. appell ant at

& 3f Ler offence, wasg amployad yrith the Dapsmrr& t of
a:na_ 'I'elagmphs and had been 8o employed since the 231-& _
» 19561 from about the 2Bth of Jamary, 19:::,, ‘she
in mplomi at the hmeﬁ.c‘m Post Office on "teleprm er
Wrich ineluded "ths receiving, sending mnd redording
élegm‘gh traffic passing through the Konedobi Post

" On the 24tk of Jazmary, 1956. she hed made the
eala.gation required frcm offieers, pursuent “£o ‘the
Talegranh Ondl a.nce, before taking up duty; and-a copy
eqlaration a*eompanied the "Statement of F‘acts.
Glaration mcluded the following passages:- -

Anﬁ I furthar declaz'e -that ¥ will be tmze a.nd ..
thtul in the executlon of the telegraph antiea B
t'msted to e and that T will hold stricfly” '
ecret all teleg aph.lc or other commnications
et may g&as theough wy. hands. In the perfomanee
T.my dutiegs I also further declare that X
I not giva amr information directly or
nd:lrectl.v respentinﬁ ey telegrama or despatchﬂs
n. mttad PP mgand.ea t0.be tranamitted Wy
egraph except o the ‘persons to whon such
elegrama or despa*echea mey be addressed, or to

:m resogniasd agemﬁﬁ, " '

emant pf: nﬂacta'f qlgq Ferwi to ‘and emmted gopien
L1 té}agrams that- hga 'qggn addressed o the

' of Native Atfaire a.?,; w40 other Govermment

1t and ‘that ned been regpived at the Konsdobu Post
*among tpém “the one mentioned in the charbe againgt
ellant. The "Stat&ment of” E‘acts“ also Pofesprsd ta pnd




ibited coples of certain "eollaot™ telegrams aign,ed ting
bertean" snd sdqressed to the "Sun' in Sydneys am“‘t'é Wiy
ous (and the Dbfense 444 not Aisvute) that the soutents - -
508e telegramy hed been oulled from the inwacd telegrama ]
vé rafepred t4y . In relaying to the “Sun® newsjapsr the 1
tan.ee of the telegran %o the Native Affsirs Department

+ i refarred t¢ in the oharge, the appell&nt included scme o
spme detalls, Wuoh as the cutting-off uff nesds, thet in o
indaisdtion el not releasred for gemsral puvlisatiion, Co
othar "Houurtehn' telegrwns veferred to in the "Itatewent -
1sta® shongd thit the appollant hed made disvlesures of 1
em;h g in? agmt.iqa to. the "Sya" in June and July; as Well
A Auguaty presstetly gs’aswutim spuneel Led Meent to use
fﬂt eakdisd mesosgws a8 svidenes of "sinmiler 265" thet mizlt
s §¥ necevsery, possitle defencess . Another eopg , .o
qgrm referred t4 1o the "§tatément of. Pacts" 18 one, deted o
he -10th ot Yoy, 1956, wddressed Lo Oversess 7 elaacrmiaatmne,
% hmrssw: it advisedtn "iien ¥t ‘Rebertson Konedobu Post ,
e is w#hbﬂsed Jodge all tlasses collec‘{‘- (tolegrams) te
mfar&ney _ The "Statement of Pacts™ glec r eferred o am E
"’dl.'beﬁf 2 wpy of wpellmt'a letier of 238 August, 1956, 3
the Naws E:utor of the “Sun in Sytihey, tendering bes
pigubtics as 'Sun" mrreepommt for the 'Sun' in Pa':lua. Hew 4

- Phe’ Hagistmte‘s written ressons 1"01* penalty min %o two -
Feges ot may We eunmarised & follovss- He conceded ‘that the =~ |
!ﬂ?ﬂl&nt hed -somaitted heyr offence’ o;:enly and without any attempt . ;
epnesaliment and that she had previously ‘been of good 'i
ns.rwte But on her owz sdmission she hed, he said, L
1pgrantly breached Ssction 187 of tie Criminal Code”, end mgt
avh done this knowingly because she hail a:lgned 2 golemn .
an:iavat* un of seereoy., He regerded her offence as a “deliderate _:.*
anﬂ, sepionsg breack of the secrecy of tne Bogpt Office" and added 4
hﬂ: he hed "never seen a more serious ong or even heard of ome,® |
¢ bansideped & deterrent punishment was ea:u.er). Fop and gaids- i
¥ imapt iwposs & proper penalty primarily bscsuse other peopls
the Post and Telegrephs Department must be made 1o realise o
he nonseguences of any miscomduct in relation to the due’ '
Awrﬂy and pacracy of the Department. As I pea it, if I were
q‘ce lenient with the defendant, allow her previcus good o
yleracter tc unduly eway me and so treat her as an opdipasy Fipst !
Tender, the lacipline of the Pogt Offica would be sbgolutely
inei‘ Surehr svanryone would tkink that if you had the bad
_u 'to be vaught passing on the waluable information you have
leaned there, nothifg mush would happen anywey, you would only
ot & talking-to frop the Bench; 10se your job, sign = plece of -
igag .and_ then forget ebout it. Well of courss clearly psople -




- "' h - FEEE . .
. .Gﬁﬁae must xaals.se dirrerentzy. . It s 2 necessary,
and’ gensitive, part. of mﬂﬁmﬁmem., . The :
te qaqted.g" appi’mph 0 thigﬁgme, the pemork cf

v Jie 4D Ry 8y, 4 ﬁr@a.ném,%, thet it wag the
' aticH: t‘ﬁnte" tPuut‘ 0#215:3 ot’ficzala) *c;ould B0%
eneﬂt qr tha:lb geod-ehm"a“eter 1n mm ams wer as’ .. '
er prisﬁnera. . :The: Mdstﬁmt& dlao sefe thas “the'
g hat reaa.lar“ (ﬁwﬂud fam) wie’ that' e god entlent
2§ "howaw, al e eﬂigi&gi'a& ﬁﬁu @i "’vary w8l ca8e
't_ae felt 'l:-hai: “to punish hsz' and. 6e%e!b oﬁhe.s,“. 8

cause wh;sr the sen'\".ence ahould mt ’he qaashe&.. f Her
100, ‘vas mede ‘under Beot mn 1.73 of. the Papuen Jugligces
1912-1952, vh:l.v:h has sinca 'haen ‘umended, - ‘The fommer
73 parmitte& anf perason aggrievéu by 8 Yaonviction

ter™ Of 4ua1.i¢ea to - ssek aueh an prder pisl. As to tue,
. “eonv:!e‘hion o, or&er"‘- "orrler“ was defmerl 2 the: -

e a3 on- orde" on a x.:wil cemplaint ond “comic:ﬁon" :
sfined esPa qonvictim w Justices for a sitpie offence.™
dkngs” of ﬁ‘om ';fl 'ta 35 An:the Sammd ﬁch@ﬁule to the -
o uss the wosd "cawict;ton" ‘to deseribs fomme reléting
niy w ‘the cwﬂch:.sn (in ite, 5tr:l.ct gense) hut also to
T su}.ng penelty or puniahmenu In Queensiend, whewe
. Was, until 191;9, & aimilar aecﬂ.tm. there wes & &1frérence
5&.61:3.1&1 op:mion g8 to whether !!annvicti'on" van 5¢ be read
clud.lng, or was %o ve reed e exolu&ing. "aentence.

y Js. g:eavely dou'b*ed whather an appeal 1ay a8 ainst
neea impnaeﬂ ‘hy .’guetiees, but ‘othen Judgea, cnd finau:,r
11 ucm‘t of Quaenaland entertained suﬁh appoa'ta: ‘886 -

vy NeEKilleo, 19k3, Q.W.Nu Ly M, - Just e f.«.elz.y
ht . an: appeal againét the senf.enee dm not 11 ) unaer the -
sponding Papuen” aection. am he nonae@aenﬂy réfused the
ant's application £ &n oz'd.gg nisls
sam An no way “sailed wpon, in thesaﬁ praceedmgﬂa 4> a8y,
her I wouid’ agraé ¥ith -ty brother Kelly's dess’r™ €2
pplicats.on or nat.: ‘but-F feel that I do havs g considear
r-his decinion ‘detiars:. the sppellant trom fuvther agpealing,
8. ourt, ega.inst ‘her eentence, In _&_ﬁgl Yo ohg Xing,
0 CiTuRe 431, ° wua held thet when & ‘oo b ped, aearrx
jenl oﬁ ity memﬁs iand given i1ts decision th: ppeal

r“_."‘ L

: be re&;i‘peaea" campare .the Vic uarian ‘caga O [».ller Vs smﬁm,i

i
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AeIyRe s Do 415,  But it sesma clear from 'bhe file in t;he

try, end I, Kirke (¢ounsel Top appeilant) has assured i

Court, that Kp. Justice Felly's refusal of the e g?;a;ggg.g,%z% '
M gm 593&}3‘ on the teclmlca‘i ground that he -

% think an. appeal lay against the lﬁagis%rata‘s entence

that ¥r. Just:lce Rolly did not go into the merits of the

at all. Ja those eiz-emstanues, I am of the opinion that

o ..her Kelly's vefusal of the appellant’s applicatmn for -

PIOT R

el aid ot have. tz_mg e?{eet o_t.’jlg Rrring. hep, f’@%" o

1ng“suo’x farthed’ effez.'ta 136 ipnsai’:ﬁam her senter}sg 8
@ open €0 hewy " T T

the Gth of. Saptenibea. ],956, the e.av after the appellaat'
ation for an ordep gggj, hed been refused, the J‘ugtigeg
gal O o8 1956 came intd operstion. That ara.inance
aled Part IX of the Fapua.n Justices Ordinence 1 2-1
htitled "&ppeals from Deciiidns of Juatices, "md
tituted a new Part F%; entitled "Appeel to the Buprane coux-t. *
mnending Drdinance replacea the formes ddfinition of Mordept
new and wider one thst defined "order® as including "sny
r, eljyudication, grent.or refusel of any epplication, end alee &
dgtermination of whatsvever kind mede by Justices," tut as
neluding orders “committing o person for trial for em.
cteble offence, or -dismissing a eharga of an- indictable .

e or grenting or ref.‘uaing %o yant bail.® . The naw Seution :
¥as eg followss~- :

"(1) amr person feals aggrievad by an,y
ucnviotion or order mede by any Justices

. he mey appeal to the Supreme Gourfb as iu
thia Part provided.

- (2). Bxeept where the sole grcma ‘of appeal is
_ -that the Line, penaliy, forfeiture orp
ranishment 13 excesaive or insdeguate, ag
the case may be, no sppeal shsll ile wnder
this séction where the defendant pleeded
guilty or adm tted the tmth of the
comalaint.

' Sect* on 184 zet out the powers of the Supreme Court on
al and these were muré extensive and rlexi'ble than the former
to guaghs thus, g, ‘the Supreme Jourt mey now "mcz:*ease
uce -any penaliy or fine," o2 "affim, guash or vany the -
tion" of the justices, or "remlt the cease" for re-hearing.
ew Sevtions 174 and 175, en eppesl hes to be institated
a month of the monoumement of the decision sppealed
t, and has to be matitute& by a notice of eppeal which
atate the nature af the grounds of the appesl and st be
oh -the roagondents. -
the Tth dey of sep'ﬁem‘ber, the ﬂay after t.he amending

w

1
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ces §1’awa} GW;L.‘ame 122 come into !z,gara*ic:., the ;x::;.;efst

aga_inat sentence was instituted by the filing o a neotice

Doeal on the appellant's behmlf. Mz, Kirke has told this - °
‘that thet wes done pursuent to the new provision about . ©

1& from the decidions of jJustices thes hed ;}ust ‘been

ced ?a;r the smenrding Ordinance; and M. nlivan, learned

for ths reapondent, mede no ob;ection on that soore.

,ﬁevertheleas, anf becouse even tha eﬁnamt of parties doces

er jurizdiction on & Court, this Court has to congider

her 1t hes jurtsdiction to.entertein and determine the

t appaal or not., - In othey wor.ds, this .Court has to Jook

3 'mxguage ‘used 1n the.amending Orainance to aaaertam

her 1t shows that it was the intention of the Legielature

he new prvoviaioﬁs shoulél ba read- proapectivaly or

aapectivei.nu thet 1s to. say, whether the. Legislatura :

ended that the new pravis:lons ahould relate enly to appeals

Hat clecisiona given by justicen m the aew provisions

e operstive on the 6th of September, 1956 or whebther the

atu.oa s.ntended that they should slso relate to appeals

“into operation. : 'ﬂhaf; question, 28 the euthorities show,
ot an easy one to answarz sée, for exemple, Colemen v, The.

; : ey (U5 StaRe (K.S) M 21}, exd
chaes there digcussed by Jordan, Code 'In &mell'g
iberpretation: g gtgtgte ,“ {oth Bd.) at- p. 221, it is saldie
futes) eve construed as operating only in cases or on facts |
ich come, into exi stence after the statutes were pessed, unless
retznspeetme effest be clesrly intended. It i5 & fundsmental
le of English law that. no statute shall be constousd to have a
trosnectme operatioa unless sush 8 construction appsers Rary
¥ ip the terms of the Act, or arises by necesary and
abinct implizetion." In In pe Athlumney ? ex pente Wi;sag,

8) 2 Q2. 551, 552, it.wes sald by Wright, J., in o passegé
proved by the High Cowi of Austrells in Krellevica v Teke
Lew & Stee Lt (3946} 19 AvIads 325, ot 326;~ “Perhaps né rale.
cnatruction is more timly es‘ta‘olished than this - t!.a'b
trospedtive opemtmn is not o be gi.ven to & statute so as
palyr an existing right ar obligation, otheéprwise than as

ards matter of procedure, unless that effect dennot be avoidsd
out deing violencs to the language of the enagtment. ¥
M (3878) 3 A.C. 562, at 601, Lord O'Hagen saids-
iere 6r'G CAZEB sess whitch take 8 c.lﬂar digtinction between

ors of proeedure and matiers of pight, ag Lo the operation
statute proapectively or petraspectively®s end Zord Blackbumn -
, 8% paGO31w FY think 1t 16 perfectly settled that if the
; 1ature 1ntendea to Presme 8 new prosedure, that instead of
seding in thie form or that, you should procaea in annther
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ot wwr~¢1mly, tjmm, bygoae trmsact:lons afe:

A —-In.-'prhatiae. oimm. 3% m.v b8 yew ﬁiﬁf&sm;k
3 tlgg@e uhethar the retro-pet;tive oge’g;gﬁtgap, Qi: L

,,,, * mhmqs aha:.l 0ty unless the
ntantien azpnaana. affect aewueﬁ rz:ghts» But ﬁ'-
eeessarily rollow, fram the faot that 8 _gepash haa,

Wey or an;r right of appea!.. - but’ the provlsion of .a.
adura that woulﬁ, whers proper, -give persons a.ggrievaa

~e "bafore that Ordinence cauis: into pperation, That
’ I consilder, hag the normsl proepee‘cive operation, but
onsider that 4t has a luaiteﬂ retrospective operation.

otlce of eppeel mst be :l.ot:ged within one-month of the
“the dscision appaaled ‘ageinst was pronounced {or, of
‘such further tifie as the Court or & Judge mey gee fit -
under the new Section 185).  The present appeal was
2d well within the iime prescribed by the new provisions

ar provisions) aad I wmsmer this Court ha.s ;}uriadicti on
‘and determine it. :

¢ e ppellant has 2aked thia Gom to review. on cert ai;z

s ‘the sentence imposed on her 'by the Megistrate. - This

deaing the question of penslty or punlshment for an

‘he is pavmittea., wilhin the limits prescrived by lew m
1o that offence, %o uge his dtacretion: thet discretion
r sourse, be & “mii.ciai aiaareuon,“ erie based on

le, fuatice and reason, not one bhaged on mere caprice or.
ary mood. - As to the pringiples on which an appellats
onld .act, when reviewing a aentence imposed by & '

¢ or jastice, the Papuen Jusiices Ordi;_x, mg aa amended,
Guidence has to be sought elaewhere and is to be
ecieions of the Hounse of Loprds end the High Court of

. In Storie v, Storls, 1950 AXuRe, 70, at 472,

.J., veferred to three Houde of Lords cases - Zvane Ve
{1937} &C. L73; Oheries Osenton & Co. ¥, Johnston,

o 130; end Blunt ve Blunt, (1943) A.C. 5173 end he

e the princ.tples esteblished By those decisions as

erued right - or aotion. that he a:!.ao has & vegted Pight -

)o-a.ctive effec‘t ia limite& By the fast that it preseribes

T S T e

r that matter, within the tinme prescrived for appeel in -

e ]

t fipet remind itself that when s megistrete or Justics .

*(Whera) an eppellate Coudt 1is previewing a0 order uade

et

T

e
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exsoution of a disopetion eonferre& :r,; law; e aspellate
¥.eeyerse the onrier either 1P 4% is satisi'ie& that no

P thed na auﬁiq;g;p; we;igh %as hesn given te

onetd ratigna. o, m 11; 13 5@%&5&5@ thed en s o -

has Tbeen, d,one by the.; omeg apggg;g gggiggﬁ,ﬁ a;(.

v The l{ : {an. appaal frqn Wew Guinea) {3938) 55 .

-599 0.8t pa. al%h 520, Dixoix. ‘Bvabt eod MeTisvnan, T,
M(The) eppedl is Proi @ a,iswetionaw ast of the court
ible for the sentence,  The 3ur1sﬂ:,l¢ticn 1o revise swoh
eti,% must be exeroised in accor&anee with tecognlzed
es. It is not. enaugh that the menbers cr the Goupy
hemselves have i.mposea 8 less or diffaz'en" santeme. or
ey tmmc the aantence over-#ware. | Thete must 1) some .
for regarding the diaaretion cc‘nfmed o tm eourt of - -
instanee s mnromly exercieeds . This may sppear. from "
mumstaneea ahich thet court has token iato scsounts o
ay 1ne1ud.e some eonsi&ere.t.ions which ought not to have

ed the aiaaretion, or mey malude o hexas which ought to -
ona ao. The. court. may have m:letaken ‘oz besn mialea a8 .
R actai or. en error of law niay have Geen mades . Effect

ve been givan te viems or opiniona whieh ars ezt}:am oy
iideds, . Bat it i3 not. necesaarx that some Sefinite or.

m erz-cm ahould ve assigneds ‘The nature of the sentence .
11, when cunaia.erea in relation %o the offence and the’
dmsta:aeea of the caae, may be such 68 to sfford convineing
ance thay in some way the exercise of- the aiscretion has
unsuund. In shnrt. the px*imiulea whish guide courts of
ppeal in dealing with matters resting in’ the discretion of
cqurd of first instance restrain the interveniion of thia
1;, to, caaes wheve the eenheme 2ppears unreason&ble, or

not 'been fized in the due and proper exsroise of the court's
Qrity. . Moreover, this court has always reemgaize&. that, -
pyesls fmm courts of the territoriea, there ey be many .
ere upon, which the’ edurt appealed from 1s in a better
tion to ;jadga then we.cam be. It 1§ familia"ﬂ wilih the, )
1al cmda.tions which obtein in the tarritamr '"vi thus s..qale
etter able to estimate the importance of considerations .
ng out of them, oy the 3ign1ficame of facts adsoniated wim
" In Hepris ve. The Queen, (1954) 90 UelyRs, 652, at pos
56, an appesd frow Papusb, tne Bigh Court guoted the o
1 have just. pead from. ggg_n_asen vo_The Kinz, and the
Gourt .pe-afTirmed the principles ‘ghatelt thepeins
Thegrvouné.a of eppeal set out in appellant's Totite of

al are fem and ‘ere as. fa)..laww-r - ’

a,

. Tha; i‘?l“- sentence waa exeeasive ead unraamﬂabl»-.

9"; the Ia’ag*stra'w wes in mmor when he 7 “wwted
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ielf that pY amaasiﬁ thwe $hEo asouult thod '
&7 ellant) hed hmken the Gath ot' Samﬁtzy

. |
e Eop

P %he ﬂf“enae was 7ot &8 aerioua aa ma wagimmse
sarently Eelxwe& u o 'be. RO

s T ais S

+ -the hag:tat:rata waa in’ errar m '»‘.”milim s twm
ﬂ_appenam) 48 an oraa.nary ﬂrat ﬂrfene;e«-

5o g e 1
AL L e ST

168 to coneider th& aeenn&, tm.m anc'. Eousth ezau:meﬁ
irsi, and then to eoms.&er the firet gronads
‘tHe serond gnouns of appeal, namely, = that ti ‘
'ga in arror when he ﬁiractad. nimgelf thet he choudd - . -z.i
_-_o‘acemmt thot (appeuant) hed proken the 0nih of C
= {which, by the wB¥, ghould heve bsen ﬁea»::::ibeﬂ ag
tetutosy Geclavation of eetpsey"ie T . ]
Kirke d4id not discuss this gnound Bt 83k :L'a nig madn |
fbu’s he ds.s.’"; pofer to i% in his saﬁx*esa in vo Xy, . Re
ete} that Uhs E&a@istrate s refesenco o ths eppellant's’
of: hey aole*m stelutory dsclaretion of aseresy miy have i
Q bie wind when Re ves :smsidﬂrﬁ.n,g vhat penliy, 2@ L
impoge fow tne offence Mtuall;,r cmxfgeﬂk againnt, and ;A
_5? the eppeliant, namsly, the unlewful algvldeare of
enes of & teispram, | Put the Magiaﬁmte alaarly and
1y sﬁa’ca&, im him mi*‘ben Yesaons i‘cm pemlt; a that ha .
uing the ‘!.aﬂaa.c’x csf her actem atatutory ae,:\,aration-
cmt eb 813 a8 & i’aetor effanting ;gumamezt, but was . .
the o.eclam sion ohe Ded sighed inte aoerunt as something . '
dwed that it mush heve been "farvi‘bly Broug ht 10 hey
tion tmt aecresy 18 regiired in tha Eﬂat Gﬁf:i.rss ) =
i1y, he meant that she had comiiltted her offance M
 renson o Qoubt thab gtetement. of. the Magiotrate’s,
naglder the- asvond ground of appeal wnsustalam's
g to the third grouad, of appeel, nemel;rsn Tha the arfeame
% a8 &erioaa aB the. ?Tagiatrate appeweml,f bellaved 1% tn

ot s A e 3 S

Ki.ma gatbed, rm:m the Magiswate‘es weitten reasons’
nalfy, ‘the foliowing cbssrvatliors made by the fagletratese
koo 1t Shis wes e deliberate and serioic bree h of bhe

v of the Posh Office. I bavye Rever soen & mole serious
ven, hourd oF.0De s As I see 3t, if X wore 0 be

with the eefr-‘nﬁanx, allow hep ymﬁmﬁ goud nerhoter - i
Wduly swey wme ond o treal ler as ea ordinery % ost o"@ander,
seipmvw of $he Dost Office wauld be a‘bsclute y ralned .

in the:Tost Office must resilse gifferently. It s a
a:qr, mluaule and sensitive part of the Gover: ente

eed hag a}.ways hoen the a"bw‘;;:r.tuae of the Xax © hmaachea
Fost Qffice %g‘ilmions. wies B ¥ Foble o0 A0

sahie in this s asw 1% Jn A ovoXy bef as82 it leed .

L Re, gakuipr ot ek tho ol ‘Lt‘-t"iﬁ(*f‘ oF. reas nép ke s wed
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ne Mag.tatra%e sxagp;arﬁ‘ﬁa& th aeﬂdueneaa of appél:l.a.ﬁﬁ'a
R NARRE viéé 5 case of tre steaiwg of poatal

by 4. ;ioatai ofﬁés.é?l #hd sheuld ROt be considered -

1€ to the ursrm{ames éf the px‘ese.nt CRAC, &rter

“Kirke 8s1d/ the datioui penslty ubder the CHiminal -
ada:vtad W Fa.pua, for. the offence carmitied by

t, was "only® six months' mpmsanmem with hard 2avous

of 2100, Aa to that, ﬁm Quinlivan said isb.at the

ta had awardea,' only halr.;t;x;g prison. tem.ne cc,nl&' have

unger Section 187 of the, coaa ana, fir,, Quinliven, '

ad. that -the meximum zmxiahment fgr yneeisely t}m ﬂa%

c@_in Australia is tmo- .years"®. :unpriaonment with hard 1abnur

Hie: of. 2100, .. T.wish-to.say at gnge that there ) nottuus

“me to show ﬂza’b tne &uatmzah mamm was ever : )

d t, or- :ln any. 8, | aonaidered ’by, the Magistrate: -the

'.ti.en ihexinus 1s, in my op.tnion, smnethtng wmlly #.xsrelemt

propes. cunsidetaticn OF the. queat:l.on vefore, = i‘b 1s )

el el - Ehat is; ralevant. _ o

5l mrke auggestga that @ m'bigating factor 88 the f’aet

he telegram,\ which wes mentioned in the char-e and the

mae of vaich the qgnellaat ‘hed d!,amloseﬁ ton S:r&nezr . )

er, wae the thizd of. & sariss. of talegmme aoout - o n&tiva ‘

the general. uature of’ vh#.oh ,' thnugh not ¢”1 the

e ‘had already boen x'eleaaea ’by the Aﬂminieﬂrat&on for.

eThl mbneation- -But even if. tha appellant t'mought tha't:

partial p ¢lsage gove her some: ‘exouse for failing in hez dut:.r

oreoy in. pogeid to telegraing, it atHrds her no grousé ‘o

i s:i.ng tb tha press certaln gruegsoms details that had

d. in the ﬁelegm vut which the Ammstmt ned not

for. m‘bliaatiom that. telegram wes* the property of the.

1ntatration and it was for the Administrationy 0% for the

lent, tq ‘decide how mach of 1*:. '«as t0 be rele~sed for

H at:l.on or. to the pz-eaas L

lﬁr. Quinlivan putmi tted that the Post. sz’:i.ce a4 8 *mablie

se of the highest inportance® and that "the emiire \

ture of eommerea and c.ivnized 1ire® dzepemee on trvat’ in

Poat. Ot‘f-.lce and_reliance on 1%8. chennels ‘of ‘eor maications,

further th'hmlttea that the- “noaitibn of truath ocoeuilel by a

pl afticer end “the Harm that donld enaue 7 the-trust were

a:.nta:&nea wire "the true ers.terlon“ of the vffence and

dage 1n this oaBess -2 i, i

Br. mz-lm enaeavo&ree: Lo palnate or piay-&ow the "'breachhot-

: aspect™ of appansnt“s offence An geveral varey I have

oAy - !-atem'ed to his submission thgd the sopelle~t eily |

Jossd” ini‘omatien the general ns.tuﬁe of which' {thor th not sl

o.etails) had’ heen“releaaed ‘40 .the. gubiic: but /% wlzission

ssed the point in tsgve, namely, thet she show’  heve zade 0o

U
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..."*:*'"‘MP },,,,gmm«'_, LT
Ioaux-e at all, &a:;ier ergument a&mwd vby Hes :
thet gn offince, sach’ as the, appellam‘s, squid only
ttea by a 'b;'eam of tmst an& eeula oﬂly %3 camitteci
anpiqya&, ag appexlant waa. :1:1 a Pcat Ciffzca: et
_t :zcres ns:st ool to e €0 get ezmere, ar et 1sast
gr than would & plea by a cle:*k or sewant, c:.argaa in 0
aim en&uzlment ; that only’ a clerx 4 seIvant cqule. _
hat srims,  Mr. Kirke' asserte-l tha?. taeis was no evﬁence .

: 11&:11,‘3 arfemzk hed em‘bwrafsaaﬁ amama 'tio" demage 4o

16 been proveds - It ‘gould eque&ly tru..l.y Ye, shid that ]

5 40 eﬁﬁeme -Lnat ﬁ,amage waa nﬁt aones But Seetz.azx 187 -
o2z Qobs not requile the. Prnaeention tE poovs caazage or', '
am:r& eauaed- that aeesﬁon &Qes make 1t pecessary for
scu%icm e es%a'alieh, 'be,vom alI mm¢nable doubt thes
on_sﬂargea TEs comnitted & ‘wielatiah of secpecy; and "

e gprélisnt laaa siréady a&mﬂteﬂ. - It may be. mferx'a&

! iacwex':; of what the appeilant haa &ﬁhe etirrea Py

e in the aaminiatmtion Bu.fﬁes.entlv eneugh tu 1aumh a

on sgainst hex-. ' lsmr viélats.on of gecpedy. tenas to aap
tidence in some ﬁegree. '.Ehe Best Ofﬂee, e Gwermenﬁ

_an‘bality 'bhat aepves evaz';vone .m the J.ami, mna on thse

it reposas :ln ﬁ;a mloyees 9:1& on the f.mst a.m canfi.é,enee e
tlic con:i'mes :ln the Post Off:lﬁe and’ 111 its o?;erationa end
eﬁ‘iciency ana saez'eey of ‘4%s tel.egra:phie cummmcationa.

¥ comes out’ that that twst hasg been ahuseti by a postal

ee in the ey the appellant a‘bﬂ&e& ‘1t at s Hrovably .

gma to the Eost Office foz* ta’anamiaas of would be. exhilaratea
arn that the sv.patama of sueh’ telegrama Baa, at timae, een
38l to the press, oz' that news &f thet i:ina wonld emouraga
b send te}.egrama ag’ freal:z aa beforey :
r the reasons I have irﬁiaataﬁ, 1 sonsider that, althongh
\ 'stx-ata udged a hgpéﬁboiie b!mafse or two. :in -Aesoriding .
pella.nt'a oﬂ?enee, ﬁ;f.s aesgription. of 1t a8 a "e.eli'heraie
r:l.ous pbreach of the” aecre-cy ¢f tho Past urﬁée" e mmlw
st: end I thepefore :&‘ind that the tmm grmmd e-f apjgeal
been sustained, =

n_ error in failing to trest ma apnallant aa ‘e omim
'ffenﬂem-

l!r. Kirke ra.farned to an obaervation made 'by Hi‘.&bew, g In
3all, (1952) '35 CpyAaBe, 165, that "in doociding the

Y priate sentenea a Court shoula. e.lvfays ve gulded bY cortaln
derations,® one of ‘ghich wes thisi- Mot only in pegedd o
erime, but in reg‘aré 10 each cﬂmﬁnal, the Court hag tho
and the duty to &er'me whetner o b2 lentont or 6o orvrss T

g'. to _the fnur-_igx ggmmﬁ of agpeal, name thé.t %he ﬁagiatrate -
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e aumtted that, in the pz'esant case. the bﬁaguts.-ata :

_n o much cazameratiun to the affence and had paid

3 to the ofPender. herseltt tha uagl.stmte ehould, he

ve treated f.he a:ppenam as a ‘Firet offendar and given F?
spended gentence, m:-atxant to Section €56 of the Oode, -
‘0f “her previous goed eharaoter ‘and vecalsd she hat

a:her offence “opendy." The appenaxrb‘a previous
racter wes mentioaea by the nags.strate :l;n him veabong

1ty and he also 'sadd that she had sent hep telegrama

dn hep own nams, and with no attempt at’ concealmem. S X
pear, from the "Statement of Pants® and its socompenying
'-that the eppanant' t-elegx-ama o hey Sydney newspeper. _
amitted tm'uugh thq“ﬁvaraeaa E‘elemwmmationa Offlce
mox-esby ‘and that thabs Oﬂ?ace hed been sdvised from Sydney
he. was suthorized to send "callect“ messages to hex
ewspapem . ‘But 1t would 8lso sppeRr fyom the "Statement

* 'and - from - vhat counsel have aai,a ‘@t this Jourt, thet
aiate suployer, the Post Office, was noi awers of thoes .

d 413 not %31p00ver? them uptil. after inquiries were sa’h
-about the leakage of telegmpnia toformation that led’ ' ®
nerge against the appellsnt, - - '
ton 656 of the Code 15 the section whish Eivea % Courd
"ai:re_tianary Tower, in ear'bg:_n cages, -to paas sentence on -

t offender snd then, if. the Cowrt thinks £if, to suspend
entenve and Gischergs the offenier upon his emermg into
ognisame o bs of gool ‘hehaviaur for & Tizeq pez'iau oat

entler lied 0 report periodically to the police an& i,

be period speciiled in the recognizancs, Lie md.ulge, An
n-gpecified mis’behaviom' or is convicted of eny indictable

&, he may be.comnitted to prison to serve hia originally
ded sentences There is nothing in Ssction 656 to prevent -
:ender who has, in Papua, entered iste e recogalzence uné.ex*

ion from leaving Pspua forthwith. If such en ofLender
Jeavs Papus for parits known op unknown - &e doss from time
:happen « the efficacy of his suspended sentence obviously

g problemetical, ‘bacanse it way becume imprecticenle to
hether he 38 sbiding vy the e¢onditions of his recogniz&nw

o enything sbout it if 1% is Aiscovered. that he i note
tiondlly suspendes -gentences under Section 656 are

eiven to youthful first cffenders and to cffenders of
itusly good character who have yielded to sudden crimined

loni In-the case of the aeppellant, end in view of the
stat.utory ‘declaration she made that ghe would hold atrictly
:and meke no uneuthorized dimclosuve, directly or indirestly,
elegrephic or-other commnlcations that might, in the

ce of her officiel duties, pess through her hands, it
conceliveble that she did not mow, full well, that ohe was
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oF gboub sueh mggﬁers. " In epite of t'xe\s she
& 59&::51;&1 fmaeg the duties of 1local preas
for-a. B:mmv newspapeﬁ* ‘&nd if, 4o hep ;sg‘;e oF
Fof apondent, ohe wag temptaa to nse mfamtian that cauR
8, pﬂﬂtﬂl afi’ieial, it vas she hex'self Who had creaﬁaé
ity fop auah temptation. Aa tha Ygtatement - of
ted by her cozmsel, ahows. she a:tﬁ send, to her
page!', "wnea‘b“ telegrams cantammg jaformation
e to her in hen ai‘ﬁ.ca.al ¢apa¢“1ty at the Post Ot‘fice
his m June’and in 3\1139 as well a8 i’ Augusta
ending of tna telegram of the 2131; -of August. to her
n Syanag {the tolegrom thet led to the chargé) was
ut. 40 an airaaﬂynestabliahm anl deliverete course of.
The- plaia :mvamiahea. facts are, ti ol vhile haldi,zg 8
of tumist at the. Konsdobn. Post Office and wms.c— aeun&

th her auties, ghe used that very po‘sitirm or m{et
. the secrscy She Wes bownd to vbserve and to Msclose -
. ¢ Informration un::.amuy 10 a Sydney kewspaper. -
: ahe weuld’ reeeive from the Rost Offica would be for =
mame of Govles that 3neluded the duty of malntaining
* Whether she also peceived money o moned'e worth fop
‘thet secrecy, I do.ndt kaow, Bub, in ny cess, tshe
he hes eﬂmﬁteﬁ wes oneg -that a.ise:.mse& & sad lack of
}?.anour and n.eml seruples §t was deliberdte and was
teack of the provisions of Section 187 of the Code
11 the cirousstsences, ang rememberiug thet the question -
ez-ned with st this momeat is not, vhether this Court
e awsrdsd a d.ift‘erent punishment from’ that awerdsd.
strete, Wt is, whether the hagistrata erved in not
appellant a con&ﬁ.tiomny sugpended sentence: mer
56, I feel um’bla to. hold that, when he used his
n in tat way, he pz*aceede& on a wroag princi.ple, 1<
ougly, unressonebly, o un;}uaﬂy. I therefore com.ai@er
fourth ground of appeal ras net been auata:me&.
ing now to the W of appesl, = that thé
yas excessive and unreasana‘blez-
hs lower Couri, the Megistrate gtated that he felt he
give the appellant 2 bond or e fine but mist senbence
imprisonment with Light lsbour for three months. M
submitied ‘that that sentence ghowld be guashed 8s
and unresgongble,  As slresdy memtioned, ir. Kirke

ed- sentence » Wt this Court hes rejlected that contentimn
rke 414 not disgusgs the Magistrate's dee.ision not o fine
dant, put I think this Conirt’ should refer to it ‘me
ate's sxpressed resgbn L0 deciamg not ‘to fine the

o e A
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ended thet the Mogistrate erved ia not giving the sppelisnt
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:the;t he thought & Fine would. ‘iae .tmaemte to

dster others, Hscauge of the geriocus nature

' 1% doss not seen to ue that the lagistrate,

alnet mpeezag the panalty of a fine, used his A
8 wrongful, sapricious, unjust or unreasonebis

hed ween imposed and 12 the Sydncy newspapes
sorrespondant, the appellam:, %0 meet it - en

improbghle - the effeeﬁ.vanesa ei‘ & fine as & .

bave becone nesl:tg&ble. fo I coms bk to the

uid the sppellant's sentence of thrse wonthe?

itn Aght latour be @mahed 68 exceseive and

Wi, Bavke hed modé vericus evonisatons es o why

sheé,» ' Hio s'ﬁatea thet this. s.a the firet

o m aﬁ‘ama agamst 8setion 187 ot the Oéd.e; in

rate, ainee« tha War,, whieh ahom that thes:é

2 11} Grodate p 775 in meh fhn court. ai‘ cmma:i o

NEORT S

eon mt:grassea W the fact that tm‘a &élss Fiiaten $0.
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t of puatal artiales E.v pﬁa‘&al bf‘fi&ials azd so

ble from thlis coge. Puniahm@nta for postal offences .
sovare nowRdays 2 tha;r were in. ﬂ‘xe tide of B, v, Nobla:
winiiven, ediing R pteh, 1955 Or. Lew Review,

that thia WA sn, thpugh postal offentes Involving

sition of trust atiil ranked f.‘or' puaishmé t with
Fences 1nvolving the abuse of 8 poaition of triste . -
itersted that the Naglstrate, in thia case, hed vaid =
0" the offence than to the offender; the Magistpats
imsel? to becoms cbsessed by whel he regerded as the -
of the offence end the’ necessity for deterring other o
ers from oomiﬁting 1t and, beceuse of thep obsesaion,
a sentencs on’ the appellent ‘thet made it realw s - . - .
of poliey® yntended to deter others and thet mede her .
for that gurpose, Mo, Rirke agresd that the . ' ¥
ad no'tec‘t end hed seaned worried by the fast that the
& woman. k he clained that the Megistrate hed )
ffislentiy into account the apnenam;'q previcus gooﬂ.
he fagt that ghe hed lost her job, end the fach thet
e, Kirks I:elieveﬁ,, the £irst prosecution for ‘such &5

t least eince the War. ) ‘
guinliivan, on the other hepd, seid. -that the apyellent'
Sone of the winost gravity® and he au'lxnittaa that,
:bez'm of mprisonmem impuged on the gppeilant oy the

& only . helf the term tha Magistnate could- havs

t . could not traly be snid that the sentence mposer}.

m s i 1 S i e T




em. measm&"&laa

matsmai thas ms ‘e:eaan Qut h;af ¢e me ol al& _
5,_ couxz«ae& have said a.?aout 1% 32 Iﬂavs alsea&y seid.

E’aat foiGEa w3 a:me aiac aam m@t the Pmﬁ
-op the rust 1t g; ves ibg emﬁ.ayeaa and uh&m trugs

g5 in the Post Gfﬁaes yot the apbela aatuy wma.e
opltion of triast af the Koneliohy Foab e‘?"@ice aaicl wmle
o0y, Solintietely and m,imou smmzm ‘uged her
trust 9 violate shai'. aacmey am ma.aémny d,iaelaaﬂ
; snfomatian iw the s:ganedr zzawspagw fezp whloh sha

0 o beems "loasl corréspondontsd ' :
gtion ig, - Waa the ;gamlw impneed ugon, her fov tmts
cessive and nsmeaemmble? frhe !n,zgw}%mte himaelf '
“no dovbt ehout; w‘w he: awem&ea« s ‘@is: he seid in his
ona for pem: ¥ ‘he awaﬁaa 1% "MM haeauﬁe
le.in the Fogh and Helograihd Dapartnent must be iede,
he aomag&enﬁ% ar any mﬁscenﬂue‘? in rala.tion LT ths
na | se&muy of the ﬁs@wtﬂe&ﬁ,“ and’ he ‘reiherated thet
oughout Ms wﬁ%te‘a veasons For pénslty, - Tne hia
arGs the o‘@’“‘g&&e ami hie s'gaa:&ntimn that others = .
deterred. Erom” comx t:!.ng‘ :5.t ewre uleaz»a ' Yhetvhs big
rzls the orfemﬁa;* &nd. an 0. Jhan g@@itmw That
‘to aaaertam i’mm B Wl‘a‘b‘b@n reasens: there ﬁs
e th&n the passogte "Sa there waa ne a*htesmpt o2 o
by | hor- B'ealao'wiena&y cutm her uagz’etisn, ot that
he only thing -that aem‘be sa:!.d in her favour except
that ahe hed previou&&y ’aean efagwa ehm?at:ter. M?‘a
ormed fhis Courh thgﬁ the a;)gamant Bas *ldnt her
hat » OF sq,@umas c%m sometines be a wunsiﬂem‘i;la
i“n ﬁmelf, eapeci&ly when. me l@m of the 3013 15

ah empio:rment. ?’hether tha a.m;am.ﬁ:at has 91@3
nuation rights, paaaagta ‘money bowe, erd ag-on, I do

or the matezhml 'befcre me Goew not tell me. . Mo, Kirke
he Magiaurate s - tolé. that the appallam Bed “lost
}};,t the Hagia‘&zaete 21d not uwaks eny expma% referente
m:—: written TORsONs; unlees, nerhﬂga, there Is sn -
efersnce to ‘4% -in the passege in 'emich ha raj@'&ts the
"of & bond, - the pasenge in which he seys ~ “noth.&ng
happen. enyhev, you would cmlsr get a Yaliking %o fmm
lose your job, siga d ia:i.aee of payar and then forget
Thab passage would aaam te cz,asza..fy "losiﬁg zrcmr :]o‘b“




&g; @ . -
:-u%!@.ﬁ mgaﬁ%a 0. Ygething ma@h‘%w autely & aigm
secaemant With wliich net @%mycm woula eg%e

agletyate eald, in Lis F2itien veasons, that in ‘@ﬁxm&
A0 this cose® he hag “#mﬁ zony G1£7%cuitieay  The
cpuree 4o thot the fefordens i @ tomam, * - T4 45

le thet the. ﬁ&g&amms@ Soend the tesk of fizaﬁrsg the .
thid -cose o aiat&a%mﬁ oo ‘GRELIcuRE ¢aes for he would
sainte '%ha? o woean oop vislate the m@@mw Q?@&@Mb&ﬁ e
;&? 67 the Code &5 eﬁeaﬁv@?y Es.rs BNy wen cem, am _
Eaf‘{aivﬁ aid not provide one penaliy faé:r a maie cai‘fenﬂer
i @e@a}.ﬁy tor & fagsls @ﬁ""eﬁﬁem :

@ uwa.hw nelifel, when consilering 4 zeﬁ:ﬁemeva 'H‘I iémw
of Yhe. mt:a'is@mma ef‘ én offendérs in tis ofse. 2 hem :
m‘mas.l;r m"*:ia:mg about that 43 poesidly the Maghatrate
thepy Tor the pepeds aa;r 31%3@ or tmmzsg ahoat t.iw

& baskgronnds '

hese days, Couvrte, whan sont emmg af“en&ems, think.

3 of the mauwﬁ aspect than they weed to: the epphasie
p the garwsnt&mva or &atﬁrrenf' anf the w*’omﬁtwe ’

; In rogard. %o ﬁz*eventinm op Geterrende, ﬁhe Court ma:g
‘impose & dentence thet Will both deter the offender asd '
ko migm think of Lol lawing his example, provided 1t

s.a dus Ymlonos between those objedtives. - Thus 1% wounld -
mar opinlon, Be eorrech o grmazple %0 mae RO B

& penalby. or 2 severity which m,s offence. did not

end the rasi object of which Wwag bo deter othevs.

“the expreseioss used by the Megistrate himeolf, in his
renoons’ £or. nenalty, laeve no &mz"bﬁ that his primary

in mfli%izsg the aentence he maaﬂ on_the sppellant, .
ake Yother people in the Post anfl Telegreph Departuent®

etion to the Sue. security ond secrscy of the Iiapammamb. *
ency, be considered, would mean that “the dissipline of
bt OPfice would be sbaoliutely ruivel,®  Accordingly, he -

| ‘the thres monthe’ prison seitence {wath 13ght Asbour)
nish her® end, as he sgain seld, to. "aéter others.” _

L osame t0 we thal the Meglstrebe's desive, “primerily”

ar "other-pacple in the Post Office® fuom Qoing Whet the

¢ hed dome, so Gominsted his mdnd that, waheh hew yem‘.i.‘bg
0 be determined, that desive tipped the sceles egainst '
duly and led him te glive her a semtenee that ves, in ny
smeﬁh&t sxcoaatve in hor oase and one tha erved ‘agalnst
1nciple o pﬂbagarving a-due briance, that I peferred to

o7 moreover, I think that he Gid not, for the same Peasen,
jently teke Into acoount “the sppellanta previcuﬁ

iahed chavacter op the Tack, thad, though a&ni%e&lr by

n Panlt ; ghe hes lost her emgloymmt end will have e stam

elled them) ... "renlice the enneseg:aaneas of. any misconduch.
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hege vesgons, T consider that th¢ Dresent sentens '
ot stend. ¥ o not propose Lo quesh 1t, however, . o
appeliant’s offfence was & serious one: I propose to. .
% to olz weske' lmprisoument with light labour - the - |
of that imprisonment to tup fram the date of her sanviction.
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