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Respondents. 

The appeal in th is  matter is in respect of M 

alleged stealing by finding and it is of a class or charge 
notoriouslg diiPicult and In  respeot of which there has been 
much divergence of judicial aplnion. 

A t  the outeet it should be noted that Criminal Code 
Section 391(5) has qmcial ~ f e r e n c e  to such cases. That 
8ub-8ection provides:- 

"When a thing converted bas b e n  los t  by i ts  
owner aad tound by the person converting it 
the omversion is  not deemed to  be fFaudulsnt 
if a t  the time of the comeraicq the person 
taking or converting the thing 

(a) does not know who is the omer and 

(8) believes on mascm8le grounds that 
the onner cannot be (Uscore~ed.~ 

In this  case of ijnUing, the conversion alleged ie 
one aubsepuent to hia original poeseesion which was an innocent 
one. 

The onus 1s upon the C r o m  to shor that  either he 
knew the owner when he converted the ar t ic le  (a lighter) a r  ii 
hs dia not h& tde omer a t  th i s  time, that the ciraMletames 
were such that he could not hare believed on reasonable grounds that 
the omer could not bs discowred. It is not for the accusea .' 

> to how t h i s  on the balance of prob.bilities, but the burden 
of prooi is always on the brown. The provieions of the Sub- 



,Section do not eghauet the matter, because facts mag be 
glven in ffieence otlmmise that the conversion was not a 
fraudulent one. 

In thia appeal f rm the District Court a t  W e e ,  
the facts  seem undlquted. The appellant, a native employee 
a t  the Wevak Polnt Hotel, found a lighter uMer a table in 
a public aectloh of the premises. This lighter was not 
marked in ang say from ahich the owner could be discovered, 
b&the finder eWt ted ly  did not report his f ind  to the 
b e n s e e  or to the Police. f t  was sought to prm* his1 
h a ~ d u l e n t  intention bp thda fa ih re .  The owner prcd@blg 
rcpoirted his 1068 in  the Hotel, ixlt fhclre i b  no w i d e i d  #a$ 
Imowleclge of th i s  came t o  Che c~ppellant, whb ibes ?Ie pplced 
the lignter quite openly in the Mtehen pending eoms 6 l h n  

for i t  by the loser md it remained there a weelr, unt i l  
noticed by the licensee. 

Whilst a gruaent peraon might have reported the 
fiad to the licensee and the Police, I know of no daty to do 
so. It seems to  me thnt  there is a wlde distinction betreon 
finding a los t  ar t ic le  in a private home, i n  which case an 
honest person woula InSom the hoaeeholder, since, prima 
facie, i t  would be his@d the case of the finding in a glace 
to which the g w r a l  public has access such as in an Hotel. 

O f  courae, if it could have been shown that the 
loss had been brought to the notice of the finder and he 
chose to say nothing, that you33 be enough to show a fiandulent 
C021YOFBiO& 

There is some equivocal wideace on thia subject 
about which the Court has tried to get further evidence, 
but thc presiding Magia*ate is absent on duty in the field, 
and it is quite understood that it may be impracticable t o  
recall  hlm speedlly for the purpose of taking evidence as 
to the equivocal portion, In the interests of justice, 
therefore, I do not propose awaiting the remlt ,  but w i l l  
resolve that evidence 4x1 the accuaed*s famur. 

Larcrmg, by finding, inrolve qaeetims of sane 
nicety and depend upon the whole clrcumstancee, a& this makes 
it imperative for  the Court, when the original possession 
was innocent, to be quite aure that this possession changed 
from an innocent one to a goilty or fraudulent one. 

h ~ievi, *&e evidence in this case did not lead 
to that irresistnble aonclusicn. I therefore a l l w  the 

l appeal and qnaoh the conviction. 


