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RULING OF CIlIEF JUS~'I~~ (I'HILLH'S C .J ~s!~}1:!.r)SlOlj 

OF "NO CASE" - GIVEN 01, MOIJl),\Y 13TH F[;[JBIJAHY 19co6-'. 

Mr. Kirke, learned Counsel for the Defence, has submitted that 

is no case to go to the j"ury and he has based that submi'ssion on 

.two grounds.' 

'. First, he has contended that, because of the proviso in Section 8 
the Whi teo Women's' Protection Ordinance 1926-1934 of the T errit ory of . 

j" the accused t.hould never hav.c been charged' a"s he has been c.\wrqed 
>, under the present amencled indictment - that is to say·, .with a charge of 
;l,j attempted. rape. under the Criminal Code <:[·Oueens1anq(adopled). Mr.Kirke 
~f,:hasraised this point somewhat late .in the day and· I thl.nk it might. 
~; .. '.properlY have been rais?d at the outset of ~his tTi,a! - sce Section !)96 
t;7', (et··seq. of the Criminal Code~ However',the Crown took no objection on . 
~L~hi:s"scroe and I propose to consider tho point. 

f'::~ - The WhIte ',1omen's Protection Ordinance is concerned .\vith certain 
E$~-_'5ped.fied sexual offences against women and girls described in that 
~:}f;'Ordina.nce as !lEur,epean'-; and In Section "8 of that Ordinanc~ it is 
[:', provided, in effect, that a person who commits any of those spcci Hod 
~,:il ,sexual offences against such a. "Eu!:'opean" womeln or girl ll shal.l be- charged l

! 

,(;: under that Ordinance and not under the Criminal Code. Punishments pi'e
:~":J scribed under that Ordinance are mlJc,h more drastic than those prescribed 
@i,'.under the Criminal Code fOr corresponding offences. e.g. atternpt0d rape 
1;'')1s,' under Section 349 of the Criminal Code, punishable with up to four
~':;~ teen years' imprisonment with ha~d labour, with or wIthout whipping, 
~1-_whereas attempted rap.e on a "European Vloman, or girl" is, under' Section 3 
~f: oFthe White Women's Protection,Ordlnance, punishable with aeath: D,)aio, 
~~:, e.g., lndecent assault on a female is p~nishable, un9cr the Criminal Co(le 
~~'Vllth two years' imprisonment with hard labour with or without whipping, 
c.l but'is punishable under the Ordinance with imprisonment with hard labour 
~$ for. life with or wl:thout Whipping. . 
tq :;: 
H : ",. In a criminal case (apart from some exceptional ones that nrc not 
lilierelevant here) the Crown has the onus of proving, beyond all reasonable 
!,( doubt, each and every element of the offence charged. It follows that, 
:.clln a prosecution under the White Women's Protection Ordinance,one of 
!'~ the elements that the Crown has to establish beyond all reasonable doubt 

ls~<that the prosecutrix comes within the description" of 'la"European 
woman or, girl". Indeed that is an ele!"ent of ·the highest importance 
be.cause it founds 'a'prosecution under that Ordinance. if that element is ,I not proved beyond reasonable doubt, the charge under that Ordinance 

e! mUst fail and the accused must be a\:-quitted of that charge, (al though 
it is qui te possible that he may be I iable to further prosecution under 

'j the provisions of the Cl'iminal Coile). 
i !. 
J' \"; 

The question therefore arises:- What is the meaning of the word 
~ 'uEuropean Jl as used in the White Women's" Prote'etian Ordinance ~ e".g. in 
'j, the" phrase "European woman or' girl 7" Strange 1 y enough t ,that Ordinance 
,I does,"!,ot define "European ll (pe.rhaps the "most "important word in the 
i Ordinance), arid learned Counsel tell me that they have not been able to 
i' find a definition of the "European" in other Papuan legislation. I have 

t ~~~t~~~:' ~c~~~s 2~n~h=i!~:sb~~f I E~:~P;~~td'!~C~~~IIJ~~~ ~~~,~n:~(~"e t~!t~ i~7", 
Ii Section 2 it is provided that, for the purposes 'of sectfo'n 1 and 2, 
~.".~.'.}.'.n.o. person shall be deemed" of European "d"es~ent "'/ho is par:t1 y of 'European 
~"descent and partly of descent other than European". But The Jury 
n~~inance does, not define the word "European" itself. . 

:U It seems reasonable to. assume that .the legislating: .authority, 
I 'when about to pass the White Womenis Proto'ction Ordinance in 1926, wap 
)".i\8Ware that" the w9rds "of European descent H had be~n used in Th,e Jury 
, Ordinance I)ineteen years before. But the words, Itof European desc~nt" f 
I wera not int.roduced into the White \'Iomen"s Protection o.rdinance: the, 1 



, 
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W'O~i!'EurQPeanll was used, and it was not defined. 
; ~ .. 

In the judicial interpretation of i'egislation .J.t 1.8', as hilS been 
aId a "fundamental rule •••• that a statute is to be expounded according .:0 tile Intent of the Parliament that made it, and that intention has to 

b(t found by an examination of the langugage .used in the Sta£ut~ as i) 

',whole. 1I Another gene:('Il rule ~5 ~hat the l~.nguage used is. to be given 
Jts ."Ordinary grammatlcal meamng • 

, . But when we seek to determine the qrdinary 9ranunatic;al mp.aning of 
t'?, thl} !adjective ltEuropea n" in the White VJomen's Protection Ordinance we arc 
I'; "f once faced with the difficulty that "Europc~nll IMS dtfferent meaninqs, 
ii: :lJ~h In common use. For."example, in the "2ho:rl~~)xf01~j ErnllsQ 
i:i' .Qjcllonar:L: the adjective tlEuropc<.lnll is ~efin()d J~ _" ilE.'lotl9in9 to Europe 
;{ rTtSinhabi t.ants: extending over Europe, r.' and tho nOlln IIEUrOp0iln

lr is 
i;~~' "terined as - itA native of Europe.'11 ~n Chamber"? Twent.ir.-th Cen!ury 
nt" Vlctionary the adje!.',:tive "European ll is.defined as-IlUeJon9ing to" Europe l

' 

;,; -;;;3" t.he noun "European" as, - "a n~tive of E~rope; .8 white. d~scend~nt 
" thereof." Webster' s I~e\'l International Dictlollary (2nd Edl bon) glVes the 

t~i> 'itanlng of the adjective tlEuropean." as "0£ oX' pcrt;:linin.9 to, or confined 
!~'.-, ~~.EU:rope or its inhcibitantsll, and it qives th~ following definitions 
~~_,,;;::dt.:~he noun lIEuTope,an", ·viz~.- 11(1) Anativ~ 01' inhabitant of Eur"opat 
~_; _:-)cos~l.Y, a pers{)~~ 0TfhEUrtohPean dels~~nt~1I 'an~ '

h
'(2)bA memb8

d
r ?f 8

b 
TthCtce in-

I:" . hablting Europe~ us e wore .:uropean as eGn Usc In" 0 n.arrow r ,aM wider senses. As Papua is situated on the opposite side of the 
1'" .arth from Europe and as most of the·. non-indigenous' women 'liying in Papua 
~%,., ,t .. the time the Whi te Women I s Protection Ordinance was passed h.ad corne J 

. :;,~t "is assumed, from Australia, it seems reasonable to suppose that the 
f::'lr~niers of "that Ordinance intended the words "A European woman(or girl)" 
!,<'"'ta"" have a wider meaning than" a woman (or girl) of Eurape." . BlJt how much 
1",'Ylder a meaning they intended those words to bear is difficult to deter
"~'."~:ina. Did they intend them to includrl any woman or girl who" could tr~ce 
~if:h' h~l'\doscent from. forebears who were natives of Europe? If M, did they" 
~;;:'i6t~nd that that descent should be a pure ?nd unmixed" descent on both 
I"~t~' ddes from such forebears, or would a partIal descent h"om £uch forebears 

I
~'\'~ sufficient? . 

, !!, , The word "European ll 81 gO uppe-drs in Secti all 7] A of the PapIJ{'m , , 
',;, Evidence ,and Discovery Ordinance 1913-1952, the Section uncJer which Mr. 

~;lc,,'Klrke has,invit;>d me to act. ,\ Section 7111" was in~erted in thatOrdinance 
~\'J()r'the Just time by Ordinance No.36 of 1952 and It read a$ fo11ow5'"-

~~i}:,"' : y .. . "In any pro~ecution, if, the~ourt, JudC);, MarJi ~t:"ate, J ~sti ce 
~)~'X(',' . or Justices do not consIder t.hat there IS sufflclcnt eV,ldencc 
r ,::,' to determine the question whether 'the accusf~d O"r defendant. is 
fI;:;:i)~r' a na ti ve, part-·natiVe or European, th; Court, Judge tr:'~a,g i ;tr.ate, 
It,;" , Justice or Justices havin!J. seen the' accused. or defe~dant .may 

1
~1r ' determine ""the question. " 
1;.:, ' , 
'''.,']t "ill be noted that that Section related expressly to the quesHon of 
~t~. 'the racial ·category of an "accused or defenda~~trr and consequentl y. could 
,t~: hav(t no relevance whatever to the question whether the p.r.osecutrix 111 1] 

!~'{;>1'lrOCeeding under the \\hi-te W~menls Protection Ordinance was a'ttEuropean 
"', J' • 1" t 1,\" woman or 91r or no' • 
fiti>:"":'·:,,· ;~ '., . 
fl:-' ... : A few months later, that Section was repealed and 'a new Section I 
'~~:~;lAiVias substituted for it, by Ordinance IJo.99 of 1952. The new Section 
~~;'::'&s;in similar terms to the r~pealed one, excopt that the word "oeT~~ .. 2if' 
;'Y~::">rtpiaced the words "accused or defendant" wherever they appeared ~.n the 
f;t't"oldiSection. "So, "in any prosecution, if the Court ... (does) not 
~jt:'eo"~ider that there is sufficient evidence to determine the q"estion 
~tiohether .?-R~rson is a Native, part-Native or" European, "the "Court. .... 
f/f:.h~·v!n9 seen, the person may determi~e, the questi"on. 1T Some comments may. 
~i"be made on the new Section. In the first place it is obvious that the 
\;,:~,,·L<tOrd; lI person ll standing by itself,. is wide enough to incluij(~ any r" prosecu·trix. In the second place the Soction is concl?rned with thQ 
1,;>- determination of ,\..,hat is expressl.y desc!·.iued ,lS tile "ques.tion \'/hotI1I)T 
i( :a person is a Native, part-f.lative or European,lI: if that ex.pression were 2 

-.--.---.---.-.~--.-'----... ~~-~~--.~, .. "" .. """,~~~ .~ 



, 

!.>', intorpreted literall y, it wo"uld seem to limit the dete-rmination to a 
,:' choice of one of three s.pecifi?d categories - "Nati.ve, part-Hative OT 

. European!!: but probably the expression is an elliptica.l one and was 
!nterded qlso:to permit.a Court to determine that () person was not a 
Native or rl.Ot a part-Native, or not a European - in o,thor words f to 

-", d~termine that a persoo fell within none of th,' thl"ee sp"ci fied 
;.');~_;. eittoQories. In the third place, no definition of IIEur,opean" is given 
f/~~~_-; 'iri tile Evide"nce and Discovery Ordinance; but it would appear from. Sect jon 
~)-:"::.'71A that it was intended to distinquish a "European:' from a' upJr-t fJative ll 

[~,~{/ 'pcn;ont at '"any rate. In the fourth place,- the,openl.nEl words of the 
\".1,· S,ction are - "1n any prosecution, if the Coul?t ll ••• ~ (does) Hnot consider 

tf".~,'."thilt there is sUftfiCiehnt tOVj idtGOiCte to dott"tTrrj Iine
i

" tthet~uestlf' °tOj" .[." . T1
t
lO

t
se " 

\':\':: '-Words ncem to me 0 S Ow la • was no, ')C n 'cn 'lon!1~ H? ,~g.ls. a ure 
'i/'e :-'that anyone, seeking to establl~h that a person was· ,a !.:~l'ope(jn, np.,ed 
!~):'f:;".- not even attempt to prove that,' or that nny such a one might, by a mr:re 
~\~;;' ,Sfiertion',; cast ·the responsibi1 i ty l!'Jlf determining the point on .the Court 1 s 
[Jt-:,., dIscretion. 

l;:Jf~~'-:',,, Here I should mention that Mr. Kirke SU91)C'sted that S(lction 71A 
!:'"V;·, at the Evidence a.nd Discovery Ordinance was a ma.ndntory one, comp'ell ing 
~'>;i:J,'the Court to the determinatio.n of the question' ItvJhether a person l.S B 

1~;~~<N~tive, part~Native or Europettn H
• I am ullabll~ to aqree 'with that 

~>}::\. 6Uggesti,on, because I think that the \'lording of tIle ~)ccU.on and the Uri,? 
:~:::\;~;"or tlmay" (and not the mandatory Hshall l1 ) clearly show that the Court has 
~',;'2.:>;,' 'til discretion in the matter. 
ht::;:~·':· '; , 
i~) Thi.s brings me to a personal di fflculty I feel about that Section. 
l;~r L~t us assume that the Le~Jisl;;lture intend8d ·that Section 71A should gfvE! 
~;~";":/tti6 Court the discretionary power, after merely se(drH] tho pro5ecut.~ix in 
lJf~1:j',.a.,proceeding under the wh~te Wor~lenls Protect:ion Ordinance TO ~E'termine 
\;,},{j the question whether she 1S or 1S not a ItEuropeanll woman O! gIrl f -'. 
[:;?i;::::'-:-whatever meaning the word. uEuropcanll~ may have in that contex:. I c1:1n 
L~~tJ;"'l,U'ld('rstand that a Judge mlght. properly S3Y, after merel y seelnq th~ pros
~:.*Jl~;:~"(j:cutrix , - BThis person looks .like my conception of a European woman or 
~~f!,;,.\g!rl", or perhaps lIThis per-son looks like what I understand the pOpUnlT 
r~r;f:""c-onception of a European w<man' or girl to bell but ,th<1t is a very oj ff eTcnt 
;;:~.:\' thing from 9_eterm:!:l!i.llil the question and suying - "Havinr,' sp.en. the 

pro5~cutd,x, I determine t~)nt stw is a. European WOln?n (o.~' qi~'l)1I 91' 
" "iftlving seen the prosecutT'lX, 1. d~teITflll)(? thnt she IS nC?t a l:uropean 
,". (or 9iil)". Speakinq sQlely for myself, I feel that I 'utterly lack 
. qualifica,tions may be necessary to en8ble a Judge, on a mere-

of a person, to determine positively and :Nith the mora1.,);ertainty 
""r",'uy requlred in a criminal proceedIng, that that person"is, 01' is 
'not, "European ll (whether in a narrow or in a wider sense). This is the 

': Urst occasion on which I have hud- to consider, judiCially, p.1t,heT·,~cctio'n 
" '~,' 7iA of the Evidence and Di seover), 9rd i nan.ee or the provi s ions of the 't:hi te 
,~(lments Protectio~ Ordinance'. But I 'understflnd that, befor(~, .there. ever 

"'was a Section 71ft. 1.0 the Evid,ence and Discovery Ordir!<]Oce,. people had been 
" charged and had been convict,ed in this Court on chargt~s or soxual offences 
. nst"EuropeanlT women or girls under tho Whi te Woment·s· Prot(!ction 

nance;and that goes to show that it should bo possible to establish 
a prosecutrix is a "Europeanll WOnl(ln or girl wi thout recourse, to 

Section 7lA of the Evidence and Dis'covery Ordinan"ce. 

The present proceedlng is One under the Criminal Code and the 
amimded lndictment charges attempted rape, which' is an offence agoinst 
Section 349 of that CodG. On the face of Section 349, ,"the race o( the 

cutrix is quite immaterial j consequently it If/as 'not sy.rpriE!~ng that 
1 earned Crow~ Prosecutor s;;'!id nothing whatove'r, during the cas!? fo)" 
Prosecution, about the race of the prosecutrix. Nor did. II!r.· Klrkc, 

cross-examination of the witnesses for the Crown, give any hint· 
he was goin9 to' raise any question about the race of the prosecutrix. 

':did not raise ·that question until he began his submission of uno ca5c ll • 
S argumeDt then was as follows:- In the course' of this trial, the. Court 

seen the prosecutrix in person and must hi3Ve formed the impression 
it is at least possible that she might be '0 "European": therefore,and 

ause of the proviso' in Section 8 of the-WhIte r,lomenl s Protecti?n 
the present charge under the Crimin(ll C(',df? ~h()lTl d np\r41" h..,,, ... 

3 
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meant by ~'Europe[lnlf). Mr.' Mallon for t.he Cro'lln saj.d that 1f, i~1 the 
course of a trial under -the Criminal Code on a charge of attempted rape, 
the Defence raised the question whether the prosecutrix was "Europeanll 
or not, it might be that the Defence had a right to have that question 
decided. one way or the other; but he submitted that the r~a 1 and 
manifest objectof the provi.so of Section 8 of the White I'lomen'!.> 
Protection Ordinance was, not to provide· u defence t.o a sexJJal charge 
lInder·the Criminal Code, but to ensure thnt certain sexlial offences 
against "European" women or: girls Wf~Te pro5ec:uted under that Ordinvnce, 
instead··of under the Criminal Code, in order thilt the more drastic 
punishments prescribed in the Ordinance might be available. In the 
course of the argument by learned Counsel, I put this supposi tiq'JS case 
to themt - . "Suppose a man attempted in Papua to rape a VH~te 'Noman: 
who h~d. been a foundling and whose parentage and descent were unknown 
and unprovable, under what provision of Papu;)o taw mi9ht he be 
proceeded against? ·Mr. Kirke .submittGd ttlat in such circunistvnccs the 
woman would not be protected either by Secti on 349 of the Criminal Code 
or by Section 3 of the White Women's P.rotection Ordinance and that) 
though this was an unfortlloate positiofl, it was for the Legislatul'e to 
remedy it, not for the Courts. Mr. Mallon said that he thouqht that 

· the prosecuting authority WOUld, in the circumstances put, be jn a 
· dilemma. 

f'do n.ot propose on this occasion to attempt to Qcfinr. the 
word "European", as used in the White Women's Protection· Ordinance 
because I think that Mr. Kirke's point may be dealt with without 
having to decide whether '''European lt in that Ordinance has CI n,arroVl or 
some wider meanio9_ 

The Legislature clearly intended, in passing and amending the 
White Wome.n 15 Protection. OrdinanCf! ,that certain sexual offences ,incI ud
lng attempted rape, should, if committe'-] a~~ainst IIEuropean" 'wom~n or . 
girls, be charqad under that Orain.once and not under the Cri~1i nol Code. 
To support any such charge under that OrdInance it is essenUnl In my 
opinion, that the Crown should establish bGyond all rea.Gonnblo doubt that: 
the prosecutrix comes within the description· uEuropean '.'loman(or girl)lIj 
nnd if the Crown faiJ.s so to establi!;h that vital element of t·he offence, 

:.thnf9Cd, tllO char(Jp,·rnust hdl. 'inlf'n, in Part);)" un JJlp.qC'o o{,ff~nd"'r 1s 
. on trial on <l chaX'ge of attempted rape under Section 3·V) of the Crimi IIi) 1 

Code, the question of the race of the prosecutrix is normally irr.materi!Jl: 
b\Jt if, at such a trial, it be established) e.g.l on an application to 
Iluash tho indictment, ti,nt the pro!>ccutrix i. in fact wHhin the des
cription "European woman(or gir'l)", used in the \'jhitA Ii/omen's 
Protection Ordinance, then the proviso in r-;ection 8 of that Ordinance 
would become appllcable. 'Iha·t. position has not been reached in the 
present case. Not CI s9rap of evidence has been put before .tne to show 
that the prosecutrix is wi thin the description "European woman or girl" 
used in that Ordinance. All that 1,\r. Kirk€! has advahced is the 
SlIggestion that the Court, having· seen the prosecutrix·, s·hould., In some 
supposed exercise of the power 9iven in Section 71A of .~he Eyidence and 
Discovery Ordinance, ·determine that t.he prosecutrix.~ be a uEuropean". 
I need not repeat what I have already said about the difficulty I feel 
in regard to the practical appllc<:!tion of t.he· provisiong of that 
Section; but I must say that I see 11()th1 nq in Section 7111 t.hat empowers 
me to determine, on having seen a person, that that perSO~l "~iqht" be 
a "European" io 

;' .... For the reasons I have gi.ven,·"I c:onsider that 
" advanced by Kirke in $UPpo.~t of his 5u.bmission· of "no· 

:founded • 

the first ground 
case!' is un-

.. ; 
The second ground for. his suhni $sion of "no c·ase" was, that the 

Crown has failed to establish a prima ."fac·:i,e case against· the accused. 1" . 
,., • Mr. Kirke stressed that as the Crown ha·s the onus· of proving the 

·charge beyond all reasonable doubt, it has so to prove that the accused 
· Intended to commj t rape on t.;he prosecutii x no matter what Tesi stance 
.• ho put up, that the accused had be'Jun to put that intention into 

effect, f.llyJ tlwt t.ho .. lccusnd lind man! fU::Ji..ed tlli'l"t vtJry int.ention by 
overt acti on. That i 5 ~lI)doubtedi y correct. Mr. Ki rk e then c untendf"!d .-----..... -.---... ~ .. " .... --.... -. -

fj) , 
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that the Crown had faUed °to discharge that onus and tl)at the 
evidence it had led about· the actions of the accused ancf the force 
he had used was in'sufficient to establish 'any intent or' attempt on 
his part to commit rape: at the most ,that evidence might snow indecen1 
a •• ault. The

o 

question r am now called upon to decldi Is, as th& High 
Court said in ll1..LY-,---,SuIJ..i-v'!il..t 195:) A.L.R.6"1l, "realty a ~uestion of 0 

law ll ; and that. question is IInot whether on the evidence as it stands 
the (accused) ought to be convicted, but whether on the evidence as 
it stancls he could lawfully be convicted .. !' i think there is ~vldence 

o in this case on which an honest jury COUld, 'If it accepted that 
evidence, lawfully find the accused "guIHy"; therefore I must let 

:that "evidence go to the jury, so that the "jury .may pass upon it, and 
on any fUrther evidence or arguments that may. be put before it. This 
does not mean, of course, that the onus of p,-oof shifts to the Defene 
or that the onus of proof ceases to be fuily on -the "crown. Thus,the 
second· ground of the sul?mission of lI no case" also se.ems to me to ·be. 
unfounded. 

r therefore have to reject the submission of the defence that 
there is nO case to answer. 

t 


