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Appeal from t h e  Court f o r  Native I h t t e r s  a t  Port 

Moresby, 27th &.rch, 1956. 
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T r i a l  - quest ioning defendant i n  the  dock. 

Appellant and Respondent a re  i n  f a c t  cousins but 

Respondent descr ibes  t h e i r  r e l a t i o n s h i p  by saying she i s  t h e  

younger " s i s t e r "  of Appellant. On 9 th  I k c h ,  1956, a t  mid-day 

both were' toge ther .  Later  Respondent complained t h a t  A. had 

asked h e r  t o  ilermit him t o  have sexual  in te rcourse  with her  

and t h a t  on her  r e f e r r i n g  t o  t h e i r  r e l a t ionsh ip  he a t tacked he r ,  

t ea r ing  her  clothing.  There was no corroborat ion o f  her  &bry  

and t h e  pol ice ,  a f t e r  i nves t iga t ing  the  complaint, declined t o  

prosecute. R.  then l a i d  a  charge i n  t h e  Court f o r  Iiative Nat te rs  

and was her  own sole witness.  On the  t r i a l  c e r t a i n  damaged 

c lo th ing  w a s  poduced.  A t  t h e  close of t h e  prosecution A. 

e lec ted  t o  make a  statement which the  magistrate  recorded and 

then  both t h e  magistrate  and R. cross-examined A. on n a t t e r s  

completely outside t h e  scope of h i s  statement.  .- . ,  . . . . . 

HEY) : (i) When a  defendant e l e c t s  t o  make a  statement he 

makes it from t h e  dock and i s  not sworn or  

affirmed and cannot be examined. Quest ions 

e i t h e r  by t h e  complainant or by t h e  magistrate  

m u s t  not be put t o  him. 

( i i )  Where a defendant malres an unswarn statement 

any exemination of him by questioning w i l l  be 

f a t a l  t o  the  conviction. 



Edi to r ' s  Note 

This judgment does not a f f e c t  t h e  r i g h t ,  and the  duty of a 

magistrate  t o  make c l e a r  any aii~biguity i n  what t h e  defendant 

says from t h e  dock, but d e a l s  w i t h  questions which a r e  not 

s t r i c t l y  l imi t ed  t o  c l ea r ing  up a c t u a l  ambiguities i n  the  

defendant 's statement. 

Degmond S tu rg i s ,  f o r  Appellant 

Applied t o  quash the  convict ion on the  two s t a t e d  grounds t h a t :  

F i r s t l y ,  the  convict ion whs aga ins t  the evidence and 
-. 

the  weight of t h e  evidence, and 

Secondly, the  Magistrate wrongly admitted i n  evidence, 

c lo th ing  which had not been i d e n t i f i e d  a s  that 

worn by t h e  complainant. 

To these  he added, i n  argument, the  submission t h a t  t h e  

convict ion could not be sustained because the  deposi t ions 

disclosed a lack  of corroboration. He r e fe r r ed  genera l ly  t o  

" W i l l s  on Circumstant ial  Evidence". 

Ed i to r ' s  Note : 

( i )  The question of coiroborat ion was not d e a l t  wi th  by t h e  

Court . 
( i i )  The deposi t ions d i sc lose  t h a t ,  i n  addi t ion  t o  t h e  second 

ground of appeal ,  t h e  Appellant himself ,  a s  Defendant, 

r a i sed  a t  t h e  t r i a l  the  point that merely because the  

c lo th ing  was t o r n  d i d  notjmean that  he had anything t o  

do with t h e  t e a r i n g  of' i*.. 

The Respondent was not represented 

The Magistrate was not represented.  

J U D G M E N T  

GORE. A.C.J .  

I th ink  it is only necessary t o  view the  appeal  i n  

r e l a t i o n  t o  the questioning of t h e  defendant on h i s  unsworn 

statement.  There was c lo th ing  which was not i d e n t i f i e d  a s  being 

t h a t  of t h e  complainant, but how far  t h e  Magistrate was influenced 
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by a view of t h i s  c lo th ing  one cannot say. 

The Appellant,  a s  defendant, e lec ted  t o  make a statement.  

On t h a t  statement he should not have been examined. No questions 

e i t h e r  by t h e  complainant or  magistrate  should have been put t o  

him. I n  my judgment t h i s  i s  f a t a l  t o  t h e  conviction. Regulations 

33 and 34 (of the Native Regulations) show t h a t  a defendant can be 

asked quest ions only i f  he i s  i n  t h e  v i t n e s s  box, which means when 

he i s  giving evidence on oath or  a f f i r u a t i o n .  A defendant does 

not en te r  the witness box but remains i n  the dock when makin& a 

"statement". 

Appeal allowed. 

Conviction quashed. (cad) 
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