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J U D G M E N T  

. . 

.. . . ,  . . In this case, the Plaintiff,  E.E. &imldt  & Compny Limited, . . > ,  

a ~ompaqy duly incorporat&l according t o  the laws re la t ing  t o  companies 
, 1 . : .  . .  . .. 

S .,. L: :. .... in  fo%ce:'in. the, ~ e r r i t o r y ,  seeks :to recover from the Defendant, Mrs. 
,~. :;. . , 

. . ,. ,.. . . . . 
. . &eth, of %he Fhm ~ o t e l ,  the mm of E41j.15.0 for goods sold and 

deiivered and f o r  goods hrrgained and sold. 
, .  . . . ,  , . . 

. . .  Thegoods a r e  principal ly beer in cartons, and the par t icu lars  
, . .  . ~ 

. . 
of the goods a r e  a s  s e t  out i n  the W r i t .  

Mr. Craig Kirke, of Counsel, appeared for  t he  Pla in t i f f  

Compaqy and lb. Nomn White, of Counsel, fo r  the .Defendant, Mrs. Tmeth. - 
, A t  the trial, the Defe~erdsht aiimitted, throughher Counsel, 

the,e&le and del ivew t o  her in Pkfi 1954 ,of 60 d r t o n s  of Flag Ale 

valued a t  £97.5.0 and 2 tags of potiifioe.4 valued at £10.2.0 an2 2 

h g s  of onions a t  £8.8.0, and she admitted,. ,in evidence, that the 

, 
,mat of these, t o t a l l i n g  £115.350., is  stil l  &e alld unpaid by her. 

' Mr. X r i m l d t ,  who gave Us evidence with great care and 

Bllmess, t k t i f i e d  t o  a co&rsationwit!i the ~ s f e i d a h t  concernjng 

her future beer requirements, which he says she @+'as about 60 

don& a mdnth, ;$l she agreed t o  M p u t t &  her dam for  tha t  

amwit, but he quotea no firm p@i.ce, or~.y p r a n t e e i n g : t h a t  it would 

be sold a t  a price of l/- l e s s  per dozenthan she c o z d  purcbsse it 

elsewhere wholesale in the town. . The Defendant swaars she to ld  

b. .Xriey?~ldt lrer monthly requirements varied betw6en330 and 60 

. . doaeq, and: states, in effect,.,that there w a s  M definite amngement 

. - c q e  $0, but that it ups underotood.:she &is Prepared.:-to' take beer . . 
, , , . . - ,  accorgng t o  her .mquFrsmwts.ashwtioned.: ' .' ' '  "' 



. She saya Arrther t ha t  ok two. oc'&.doG. she inquired if 

there -+.S aqy beer f o r  her, once + July, :as -it was in short 
,., 

supply, but received a reply tha t  it was a l l  sold. In my vim, 

t h a t  convemation i n  k y  e k u t  t he  future supply of beer could 
. -~ 

e v e  r i s e  t o  no l ega l  obligations of itself: 

Mr. Kriewaldt swears tha t  in June and July he rang 

Mr. Troeth up and recognised her voice on the phone and to ld  

her tha t  ~ r i ewa id t s  had some beer f o r  her, and she m i d  she would 

arrange to have it picked up. Mr. Kriayaldt does not lmow how it 

was picked up, nor could be give any part iculars  of its delivery. 

In August, he says tha t  be rang her and inquired about her p i c u  

up beer and mggested the cancellation of her order, t o  which she 

agreed. 

&a. Rae* says as t o  the ramainder of the beer, s e t  out  

In the Pla in t i f f ' s  olaim, tha t  she never received delivery of it 
. . 

o r  any par t  of it, and t o  some -beer E& to have been '%ppropriatedtS 

t o  her from t ' h e ' ~ ~ e  Store, she swears M h e r  that she haws  

nothingof 'this and she was newr  to ld  atgtything about it. 
. . 

The Plaintiff Company has been in the u n f o r t w t e  posi t ion 

of being unsble t o  adduce any satisfactory evidence of delivery, 

and t r i e d  t o  support i t s  claim by evidence of the posting of 

mntbly invoioes t o  the Defendant and the  posting of a l e t t e r  bo 

the Defendant dated 18th November, 1955,. a copy of whichwas shown 

in Court t o  the Defenchnt. She denied upon oath receipt  of aqp of 

the inmices, exoept one numbered 6181 (whioh she received a f t e r  

iesue of the W r i t ,  she says) o r  aqy receipt of the l e t t e r .  

Whilst I slrppose there is  a presrnopt&h t h a t  l e t t e r s  shown 

to be posted w i l l  reach the addressee in the n o m l  course of post, 

mere posting i s  not c o n o l u s i ~ e ~ n o e  of qaceipt, and I do not 

think I would be a t  l i b e r t y  t o  hold that she received the invoices 

or  any of them exoept the ones she , b e  admitted t o  receiving, o r  

that she received the letter + opposition- t o  her d is t inc t  and 

positive oath to. the contram. ReidDaths Case, I a w m o r t s  X Z ,  
Equity Cases 89. - , - . .  

The evidence does not enable me t o  f i n d e  delivery of  beer 

t o  the Defendant, except t hd& &i-tbne In.Miy, 1954) which, ehe 

has admitted she received.. . Further, on t h e  evidence before me, 

I.:& find no Uappmpriat;ion'''of-.tie82 a+, ttbe:*oui;Mjle. Store in 
pursuance of any bargain o r  kale tb ,%he. Defendan&;- ' : 



. The Defendant, by her Counsel, relied, i n t e r  a l ia ,  upon the 

pmvisions of Section 9 of the Gooda Drdinsnce 1951, making t he  sale 

of goods over the value of £10 subject t o  cer ta in  exceptions 

unenforceable in the absence of writing signed by the a r t y  t o  be 

charged o r  her agent. 

I find a verdict in favour of the b i n t i f f  Company in the  

sum of £115.15.0., u i t h  costs. 


