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. THE QUEEN 

J U D G M E N T  

I n  this case t h e  accused LCHIA-SALIA i s ' p resen ted  t o  

the  C o q t  charged upon two counts, -namelyr - 
(l) That he broke and e n t e r e d t h e  dweiling house of one 

GECRGE EDMUND GILBERT i n  t h e  n igh t  time with i n t e h t  

t o  commit a crime there in ;  

(2) That he unlawfully and indecent ly  d e a l t  wi th  one 

PATRICIA JANICE GILBERT a European g i r l  under  t h e  

age of four teen years  con t ra ry  t o  t h e  provis ions  of 

t h e  White Women's Protec t ion Ordinance 1926-1934. 

I t  w i l l  be observed ' t h a t  t h e  two counts are ,  one l a i d  

under t h e  providions of t h e  Criminal code and 'one tinder those  of t h e  
. . 

White Women's Protec t ion Ordinance.' ' .  ' 

Because, I t h i n k ,  of the heavy p e n a i t i e s  imposed by t h e  

' l a t t e r  Ordinance, I have never i n  a long experience of t h e  Criminal 

Courts i n  t h e  Ter r i to ry ,  seen a charge under the  White Women's Protec t ion 

k d i n a n c e  joined with a charge under t h e  pro&ons of any other  S t a t u t e ,  

b u t  .I am unaware of anything t o  prevent  such a jo inder ,  and i n  t h e  present  

case, a f t e r  inxious  considera t ion,  I have allowed t h e  t r i a l  t o  proceed 

rpio" bo'th counts together,  i s  I could no t  s e e  t h a t . t h k  accused would be 

. ' pi.e'judiceb, and it was no t  found ob jec t ion ib le  by learned Counsel f o r  

t h e  ~ e f i n c e .  
.:,. . 

i The accused was represented by Mr. Pe te r  Clay of 

counsel. ple'as of "Not Gui l ty"  were entkred by t h e  Court  on account 

of t h e  extreme g r a v i t y  o f '  t h e  na tu re  of both  charges, and thus  t h e  

Crown, represented by Mr. Grev i l l e  Smith bbf Counsel, is pu t  t o  s t r i c t  

proof of ever/ elemetii of ea th 'o f fence  charged i n  t h e  indictment. 
. . 

h e '  Crown, of course, i s  bound t o  prove '&ery element 

of ea=h charge beyond a reasonable doubt, and ii'it f a i l s  t o  a t t a i n  

t h a t  high standard of proof, t h e  accu;ed is; e n t i t l e d  t o  b; acqui t ted  

i n  r e s p e c t  of t h e  charge o r  c h a r g e s ' i n . = ~ l & i o i  t o  wh&h it ;o f a i l s .  

There is n o  burden of di'&oof l i o n  thL'accused,  and . .. 
t h e  Court  . i s  only t o  r e t u r n  a ve rd ic t  ' . o f . ~ u i l t y  ii it 1s sure  of t h e  



- 2 -  
. . .  

j: . . ,: .: , ' (  . , . . . .  .. . . 
. . . . . . .  . . . . . . . . . . .  ;' . : - . .  

. , g u i l t  of. t h e  accused; otherwise t h e  g r a v e s t  i n j u s t i c e m i g h t  follow. . . . . . . . . . .  . , . , ..A . . .  
. . 

There is ,  therefor& a heavy r e s p o n s ~ i l i t y  upon the  

' CoLirt t o  avoid an i n j u s t i c e  of an i r r e p a r a b l e " ~ i r i d ; ~ ~ ~ e c i ~ l l y  a s  

t h e  question of i d e n t i f i c a t i o n  . . i s  involved. 

The fa&, a3 didclosed by t h e  evidence, a re  a s  

followst - 
,The complainant, a g i r l  of t h i r t e e n  years of age and 

who w i l l  a t t a i n  t h e  age of four teen yea r s  on 26th January, 1956, 

! P a t r i c i a  Gi lbe r t ,  l i v e s  with her  pa ren t s  and t h e i r  o the r  ch i ld ren  a t  . . ,  

t h e  s i x - ~ i l e  i n  a dwelling, where t h e  accused had been employed a s  a 

domestic, f o r  some months u n t i l  &out eleven days p r i o r  t o  t h e  occasion 

the  sub jec t  of t h e  p e s e n t  cas'e.' The accused, a s  a d m e s t i c  d a i l y  i n  

t h e  house, w?ls.therefore wel l  known t o  t h e  complainant. 

t h e  n igh t  i n  question,  she and her  small b ro the r  

had gone t o  t h e  "pic tures"  i n  P o r t  Moresby and re turned home between 

10.30 and 11.45 i n  t h e  n igh t ;  t h e i r  p a r e n t s  had l e f t  the  door unlocked 

so  t h a t  t h e  chi ldren could g e t  i n  upon t h e i r  return.  

Upon t h e i r  r e tu rn ,  t h e  pa ren t s  had r e t i r e d  t o  bed and 

they l e t  themselves i n  through the  only door which gave access from 

outs ide  t o  t h e  house. 

This  door a l s o  opened d i r e c t l y  i n t o  t h e  dining-room, 

i n  which P a t r i c i a ,  t h e  complainant, r e t i r e d  t o  bed. Nobody e l s e  s l e p t  

i n  t h i s  area,  h e r  b ro the r  s leeping upon t h e  verandah. 

The complainant, who gave unsworn test imonyj described 

how she took good ca re  t o  see  thaC t h a t  door was secure ly  locked with 

a key t h a t  w a s l e f t  on a ledge near t h e  door, and:I  am s a t i s f i e d  t h a t  

she d id  so: 

She then went t o  bed i n  t h e  dining-room, ly ing  i n  h e r  

pyjamas on top of t h e  shee t  and bedspread, a s  it was hot'. It should be 

explained t h a t  h s b e d ,  much lower than t h e  normal one, had a t  i t s  f o o t  

a kerosene r e f r i g e r a t o r ,  which threw a glow i n t o  t h e  room from its 

back, which was ,against  t h e  wall  and re f l ec ted ,  f r w  W e , f i b r o  sheeting,  

and a t  t h e  head of h e r  bed the re  were a s e r i e s  o f  g l a s s  :louvres i n  

t h r e e  c o l u m s  gping up about t h r e e  f e e t  h igh and each s e r i e s  being 

about a foo t  wide. These louvses were open and superimposed, on them 

was a window, which was closed. The louvres  and me window a r e  

e n c ~ o s e d  by wire .mesh .  , , .  
. . , c  

... , , Somewher" towards 2.3 i n  t h e  morngng h e r  c a t  

. . :  awakened the  complainant by meowing and,.gcra$ching he r  a m ,  a th ing . . . .  .., . .  . . 
; ;  .,..,which had never previously  happened, ?d,she awoke,,@ f i n d  a, na t ive  

. . 

: . ?id-way . along,Qex bed.bending qver her,, ,+en,.ghe awoke,, he had n o t  .. 
. , attempted . . .  t o  touch he& S h e  has ,testifipd:.,that as  she ,looked up she . . .  

recognized t h e  i n p u d e r  a s  t h e  accused, and screamed ou t  a number of 

times. 7 ?Daddy, Daddy?. ,As. she, d id  so, she says t h a t .  t h e  na t ive  made . . .  ... 



.>.. . ,.,.., - .i, .$q&~qe,:hi$ h a n d  over :her mouth, b u t  he d i d  not  succeed, and t h a t  he 

* i - .  . . , :;; . !;.: t&n;p:laced.,his :hand hal-f-way up h e r  l e g  on top of he r  pyjamas, b u t  she . . 
- 

.,. . ...7&>ck&,/,and hisiihand was taken off  o r  removed, a n d  t h a t  it was then ... 
. , . . .replffied :a l i t t l e  h ighen  on ,her leg. 

... - . ~. . . A t  t h i s  time,; he r  f a the r ,  who had been heav i ly  as leep 
, -. . . , .  . ..in . the . b e e m ,  c a l l e d  - " I ' m  coming" - and t h e  in t rude r  ran  ou t  t h e  

. . ,, . , . . ,. . door,.,which s p e  then saw was open, though she recall'S:'.locking it;. 

.. , The complainant then t o l d  her  f a t h e r  t h a t  t h e r e  had .:, ' . i  .:I .. 
.: , , , .been a..native in. He a t  once r a n o u t  t o  see  i f  he ,could  see  t h e  

.- 
n a t i v e  escaping from t h e  house, bu t  saw.no me. '~ '-L . I ; . :  S !.. ,. 

, .:.. , , : . . . ,: A The complainant then  t o l d  he r  mother t h a t  t h e  na t ive  

. .. , . . W + +  P E E R  ( t h e  name by which she knew t h e  accu5ed) and hed'mother most 

.; .,:j . p r , q e r l y  queried t h e  i d e n t i f i c a t i o n ,  and t h e  daaghte?,.,Patdicia, 
. . . ," .. . m+tained that .ahe was. p o s i t i v e l y  sure  t h a t ' i t  was : the  accused, -. . . .  

.,.. . ,  . ., .: becaUse she had:seen.him..andthat  he was wearing b l u e  s h o r t s  and no .. 
. . .shirt .and.had t r i ed . to  p u t  h i s  hands upon h e r  p r i v a t e  parts .  

@course,  t h i s  evidence o f a  oomplaint t o  t h e  mother 

, . i s  no t  adducedas  ev.idence corroborating the  chi ld ;  bu t  i s  admissible 

upon the-question of w e  c r e d i b i l i t y  s f  t h e  cmnplainant, a s  was 
C.. 

&ressed:by Counsel f o r  thqDefence  w h a  t h a t  evidende was led. 

. , . .. .: 
,. . . .  Counsel f o r  t h e  Defence u r g e d . t h a t  t h e  circumstances 

were  ~. not prop i t ious  f o r  i d e n t i f i c x t i o n  f o r  reasons he s t a t ed ,  bu t  both  

. , ; . the ,pargnts  . . ,described t h e  amount of Tight f l .om:the'refrigerator,  Mrs. 
. .:'Gi14er$ saying t h a t  it was s u r p r i s i n g  how muck l i g h t  was r e f l e c t e d  f r m  

it, and I am s a t i s f i e d  t h a t  when t h e  complainant says t h a t  She 

i w o g n i z e d  t h e  :h* of t h e  accused when h e  bent  over her,  and l a t e r  'as 

. ;hejstood up, saw h i s  f ace  and recognized him, she  is not  only speaking 
:#e:tmth, bu t  t h a t  she was not  mistaken a s  t o  t h i s  i d e n t i t y  of t h e  

. . intruder.  . . 

,:,j P X ,  Of course,  i n  charges where indecency -is i n  i s sue ,  
e s p e c i a l l y  when the  unsworn t.estimony.0f a young g i r ' 2 . i ~  concerned, 

. . 
it is. a wise m l e  of. p r a c t i c e  f o r  corroboration: t o  bd :required,  and 

i n  $his case, in. W view, t h e r e  is  m p l g  ebWob6=ationqthat  t h a t  

na t ive  i n  the house t h a t  n igh t  was t h e  accused and nd other. . . ~. . . 
. . The accused,: a s  is h i s  r ight , '  has  r e f ra ined  from 

. . .  
saying anything i n  t h i s  Court , ,  so  t h a t  t h e  -case must be determined 

upon t h e e v i d e n c e  of t h e  prosecution .alone. . . 

Returning now t o  t h e  house a t  t h e  Six-Mile, immediately 
a f t e r  this unhappy i n c i d e n t  t h e  famfly,dfessed and drove i n  a t ruck 

' : . . . .  . . 
d o h  t h e  road  i n  W c h  t h e  GilberLt:s house. is :si tuated,  t o  r e p o r t  t o  , .. . . . .  
P. Carroll , .  , -. . wh,ere a t e l ephone  c a l l -  was made, . . .  . . 

. .. . . Imnediately a f t e r  thi.5, t h e  f a t h e r  d r w e  to the  boy- 
house o f , a  Mr. ,Mumford, and, upon enter ing-  it,. he found two n a t i v e s  . . , . . ,  . . . - . .. . 

apparent ly  as leep ly ing +out t h r e e  f e e t  a p a r t  on rats. One of t h e s e  . . , . .  



. , . , : wasthe:  accused, who, upon. being shakefi by M r . ~ i l b e r t ,  s a id  he was sick. 

, .  . .  . , . .  . Close :beside him were some blue s h o r t s  m.m t h a t  seemed wann"~o. Mr. G i lbe r t ' s  
.,,. touch,, t h a t  is, wanner Wan i f  they had j u s t  Seen l y i r i q w e r e  a l l  t h e  

time. Mr. G i l b e r t  es t imates  t h a t  he c a l l e d  a t ' t h i s  boy-house 10-15 

.. ;rnin@es a f t e r  the  departime of the  i n t r u d e r  from h i s  house. . . 

. . .. . . . ' Mr. G i l b e l t  askedrZthe accused - '%ve been i n  my 

: house'?" - t o  which t h e .  accused replied - "No", He tken".asked him i f  he 

had a ' k e y t o h i s  house, and t h e  accused r e p l i e d  - "No". The other  

nat ive  could throw no l i g h t  upon t h e  movements of t h e a c i u s e d ,  a s  he  

! explained t h a t  he had been asleep, 

I '  . . . . Later t h e  accused was brought t o  the  house a t  t h e  Six- 
.- :.... 

: . Mile and l i t e r  was brought back agein by 1nspec tA Fisher,  who s a i d  t o  

. Mr. G i l b e r t  i n  the  p resenceof  the  accused - "Peter has  admitted t h a t  

he  was t h e  nat ive  who came i n t o  your housen. The a2&sed, who under- 

s tands  English; remained s i l e n t .  A t h i r d  t h e  t h e  PoI ice  re turned w i t h  

the accused'and they had with them a key, and ~ n s b e c i o r   ish her s a i d  t o  

the: accused --"Now show us how you go t  in". 

. The accused took the  key and t r i e d  t h e  lock which was 

-. not turned Gy. t h e  key. The ~ n s p e o t o r  and Mr.Gilbert t r i e d  it i n  t h e  

,: f ron t  door lock, without success. Then Inspector  Fisher  asked t h e  

, . . accused i f  he. .had another key, t o  which he r e p l i e d  - "No". liThat is t h e  
. . key I opened t h e  door w i t h n .  ' This key, inc ideh ta l ly ,  was found i n  t h e  

. . . . g r a s s  near-Mr. Mmiford's house by tine accused and a nat ive  p o l i c e  

,. . . , sergeant s e a r c h i n g - a f t e r  t h e  accused had s a i d  t h a t  he had thrown it 
. thexei  

. , . , The policeman A/c Jack, who went t o  bring t h e  accused 

t o  Inspector Fisher,  says t h a t  t h e  accused deniedgoing ins ide  t h e  

house, a s  of course he d id  when asked by t&.~i lber t ;  t h e  f i r s t  person 

t o  make inquiry,  but  l a t e r  a t  the  Pol ice  S ta t ion ,  a f t e r  a proper warning 

. . by Sergenat Jan j i r a the ,  t h e  accused, accordin'g t o  We evidence of t h e  
Sargeant, confirmed by A/c Jack, admitted t h a t  he had gone i n s i d e  t h e  

Taubada's house because h i s  head was no good and went on t o  say t h a t  

he  nranted t h e  l i t t l e  g i r l  and touched. h e r  p r i v a t e  p a r t s  and he  f u r t h e r  

sa id  t h a t  he  had un locked the  door and l i t e r  threw' the  key i n  t h e  grass. 

1 . m  q u i t e  s a t i s f i e d  t h a t ,  although the  key t r i e d  a f t e r  . . 
, the  event d id  not tu rn  t h e  lock,:thb &&d. on t h e  nigh* in 'ques t ion ,  

succeeded i n  unlocking t h e  door with t h e  key o r  some other  key i n  h i s  

posgession.. 

. . ,., I n s p i t e b f  t h e  carry deni'als b~t] ;e 'acc&d,  'both t o  . . .  . 
. F. .Gilb:ert.and Jack l a t e r  r e t r ac ted , '  I 5m i a t i i f i e d t h a t  ' w e  

..., :, , ,  . .  . 
complainant did recognize  th; 'accu&d;' ~o was -well-ho,,&to"h>r, and 

_.,,,;,: tlyt a f t e r  h e  made. h i s  esci$e after doing'.& ;he said,  namely, touching 
. ...,.' 

' .,. . heF . . ., on.. . the . l e g  a l i - t t l e d b o v e  t h e  hie&, k n t  t o  bG. ~ & f o i . d ' s  boy-house, 
. , : L .  . ,. - .;;. a ,  digtenc.e..of about o f a  miie i n a  d i r e c t  l ine ,  &e& he took 



off  h i s  b lue  s h o r t s  and feigned sleep. W i n g  t h e  conduct of t h e  case, 

I took spec ia l  ca re  t o  observe t h e  i n t e l l i g e n c e  and t r u t h f u l n e s s  of t h e  

complainant, and a s  I have sa id ,  t h e  Court f e e l s  no doubt a t  a l l  about  

t h e  g u i l t  of t h e  accused i n  r e spec t  of each count, and I th ink  q u i t e  

apa r t  from any o the r  ma t t e r  of confession, t h a t  any J u r y  would have been 

impressed g r e a t l y  t o  t h e  detriment of t h e  accused by t h e  circumstances 

of t h e  f inding of the  key and by what t h e  accused undoubtedly s a i d  a s  t o  

how he had used it. 


