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POBERT KIRKLAND. 

In this case the accused ROBERT KIRKLAWD, a Works Department 

uaployoe, comes before the Court charged that  on the 8th Augusf, 1951, in 

tha Territory of Papua he vith 5ntent unlawfuUy t o  k i l l  one PATFLICK 

DESIRE MARlE discharged a loaded firearin a t  him. 

The accusod, mpresented by Hr. Lalor of Counsel, has plended 

Not Guilty, thus putting the cmnn t o  s t r i c t  proof of evoryoleuient of 

tha offence. As regards the quantum of pmof required of the Crown, jt 

suffices t o  say that  it must pmve every olemont of the offenca beyond 

reasonable doubt. Bern is no suggestion in t h i s  case tht the f i r -  

m, wkbh admittedly was discharged by ths  accused, ms dischargod 

accidentally. 

The accused has pleaded drurkenness in his defonce, though his  

Colmsel wisely did not, himself, rely upon it. 
The evidence required of the accused to  support an absolute defonce 

o f  dnmkenness must go so far  aa to  ahon that  ho was so drunk as t o  

come within the provisions of Section 27 of the Criminal Code, and the 

burden of proving that the degree of h i s  drunkenness reached insanity i a  

upon him, owing t o  tho presumption prescribed by Section 26 of the 

Cr- Code, but the standard of proof required of him is only upon 

tho balance of pmbabil i ths.  

The evidence in t h i s  case sa t is f ies  me that  upon tho balanco of 

probabilities, he has not sustained t h i s  burden of proof. Drunkcnnofis, 

howovor, being a question of degree, may be taken into considorathn u i t b  

a l l  the res t  of the ovidence as  to  whether ho had tho intmt allcgod 2 

the indictment. For masons appearing lator, it is not nocoesnry :ar r: 

to consjder t h i s  aspect upon the viow I take of the evidence. 

The ovidence of the actual ircident given by the complainnnt, Mario, 

I acoept as  s u b  tant ia l ly  true. 

On the night i n  question the accused and ono, Brunton, had e x c h ~ c c i  

blows following a period of drinking, and Marie got up from hia hod, 

appmached the accused and Brunton, who naro being kept apnrt by one, 

and suggested that  they had had enough t o  drink and should go t o  kd 

instead of fighting. Tnis i r r i t a t ed  tha acousod (who, on h i s  own account 

is unablo t o  take liquor without losing self control), and he then 

Used threatening words to  Maris, namely - "I'll shoot you, you black 



bastard." Tho complainant rotroated, the accused havbg pWed up 

a rifle, loaded it and cocked it. The accusod f d l o m d  the complainant 

towards tho amplainant's bed. 

The evidonoe doos not satisfy me beyond a reasonable doubt that  

tho accused mer actually aimed the r3.flo a t  h r i o .  

Cm soeing the armed accusod approaching, &or the threatening 

words, the complainant, Marie, said - " A l l  r k h t ,  Bob - if you W& 

t o  shoot m 1fU go into my bcd and you can shoot mo in bed." Tho 

accused, who was swaying somewhat, mumbled something about "your 

chips,l1 rind d i s c k g b d  the r i f l e  into the roof, tha hole in tho roof 

being directly above where Marie was standing a t  the time. 

The evidence sa t is f ies  me that  the accusod was thon under tho 

influence of Liquor, but not so drunk, in my view, aa t o  be Mnwaro 

of what h~ was doing. The law is that if persons choso to d r h k  

t o  excess so that  the i r  degreo of self-control is affactod, they must, 

subject t o  what has been said previously, put up with the consoqwncos. 

I"ne Crown tr iod to  show an intent up the part  of the accusud un- 

~ W Y  t o  kill Mario by son0 wordaF@lson by tho accusod days l&x. 

The Crown h& not sat isf ied me as t o  t h l ~ e l e n o n t  of the cffenco, and, 

as pointed out by Counsel for  tho defence, the position of tho r i f lo  

a t  the moment of discharge muatthrmi doubt upon such an intent. 

Consequently, since the Crown his failod to  prove a noaessary eloment 

of the offence, I must find the accused Not Guilty, as charged, but 

the accusad has boon Guilty of a seriou8 UnIaWfllZ assault. Every 

wnlawful aGsault involving the discharge of firearms 'must be troated 

seriously by the Court, and I find the accused Guilty of imlawful 

assault, in accordance with Section335 of the Crimiual '~odo. 
. . 


