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I n  this case the  accused PAIOVI ARAVAPO appears before 

t h e  Court charged t h a t  on t h e  T h i r t i e t h  day of Apr i l ,  m e  thousand 

nine  hundred and f i f t y f o u r  ( a  Friday) i n  the  T e r r i t o r y  of Papua he 

committed rape  upon one SUSWI WAI-NI. 

Mr. OIDriscoll  appeared t o  prosecute and Mr. Craig 

Kirke of Counsel f o r  the  defence. 

The accused pleaded "Not Guilty",  t hus  put t ing  the 

Crow t o  s t r i c t  proof of every element of t h e  offence beyond a 

reasonable doubt. 

The circumstances of the  case a re  somewhat unusual... 

The complainant, a married woman l i v i n g  with h e r  husband i n  na t ive  

qua r t e r s  a t  Badi l i ,  says t h a r  she l a y  asleep on the  f l o o r  of t h e i r  

house with h e r  young ch i ld  bes ide  he r  and otherwise alone'. A t  about 

one o'clock i n  t h e  afternoon of Friday t h e  T h i r t i e t h  day of Apr i l  

wh i l s t  she was so  lying,  t h e  accused entered h e r  house without he r  

permission, and, having removed h e r  pan t s  and pul led  up he r  dress ,  

had f u l l  in tercourse  with h e r  aga ins t  h e r  will .  

She says t h a t  she c a l l e d  ou t  once "Labour, Labour", 

and t h a t  w h i l s t  attempting t o  c a l l  again,  t h e  accused s t i f l e d  h e r  

cry by placing h i s  hand over he r  mouth, and t h a t  she struggled a s  

much as  she could, b u t  i n  s p i t e  of t h i s ,  he had completed in t e rcourse  

with her. 

S t rangely  enough, it s o  happens t h a t  t h e  event was 

witnessed by two na t ives  a t t r a c t e d  t o  t h e  house, so  they say, by 

t h e  crying of he r  child. These two na t ives  t e s t i f y  t h a t  they peered 

i n t o  t h e  room through a long wide crack on t h e  l e f t  s ide  of t h e  door, 
. .  .. 

which was closed and fas tened on the  inside. 

The accused, on t h e  o the r  hand, though each of the 

eye-witnesses and the  complainant he r se l f  p o s i t i v e l y  i d e n t i f e d  him 

a s  t h e  in t ruder ,  denies ever  having been a t  t h e  house, an6Says9 in 



e f f e c t ,  t h a t  so  f a r  a s  t h e  evidence connects him with t h e  al leged 

offence, i t  i s  a l l  a r e g r e t t a b l e  mistake. He made h i s  den ia l  a t  t h e  

e a r l i e s t  poss ib le  moment, and has  a t  a l l  times p e r s i s t e d  i n  it. 

He t e s t i f i e d  on oath, and he produced evidence t o  

support  it, t h a t  it was t h e  v e r i e s t  chance t h a t  he had the  misfortune 

t o  be i n  t h e  l o c a l i t y  a t  t h e  ma te r i a l  time, having been over-carried 

on a t ruck  p a s t  h i s  p lace  of business,  Mcgridge's Trade S to re  a t  

1 ~ a v u g  

A s  pointed out by learned Counsel, it i s  f o r  the  Crown 

t o  prove beyond any reasonable doubt - 
(1) That t h e  i n t r u d e r  was t h e  accused. 

(2) That he d i d  have carnal  knowledge of t h e  

woman within t h e  meaning of t h e  Criminal 

Code, 

and 

(3) That such carnal  knowledge was without he r  

consent, i.e. h e r  f r e e  and conscious 

permission. 

Dealing with t h e  f i r s t  question, namely was t h e  accused 

t h e  in t ruder ,  and t h i s  i s  p l a i n l y  a question of t h e  u.bnost importance 

t o  decide co r rec t ly ,  otherwise i n j u s t i c e  may fol low - t h e  complainant 

SUSWI i d e n t i f i e s  he r  a s s a i l a n t  a s  t h e  accused. She says she knew 

him through making purchases a t  t h e  Trade Stare ,  and t h a t  she 

recognized h i s  face  on t h e  occasion i n  question. 

Both t h e  n a t i v e  onlookers, CWAMU and HWO i d e n t i f y  t h e  

in t rude r  a s  being t h e  accused. Moreover, t h e i r  desc r ip t ion  of h i s  

clothing,  unhappily f o r  t h e  accused, t a l l i e s  with t h e  accused's clothing.  

The accused denied t o  t h e  Pol ice  t h a t  he was a t  t h e  

house, and says t h a t  t h e  very f i r s t  knowledge he had of t h e  a f f a i r  was 

when a Kikori  na t ive  sa id  "Pst ,  Pst", and sa id  t o  him "You have g o t  

trouble", an a s se r t ion  which he then and the re  denied. 

In  s p i t e  of h i s  s t o u t  denia l ,  t h e  evidence convinces 

me t h a t  t h e  i n t r u d e r  was undoubtedly t h e  accused, and t h a t  h i s  

p r a t e s t a t i o n s  i n  r e l a t i o n  t o  h i s  presence i n  t h e  house a re  f a b r i c a t i o n s  

t o  attempt t o  deceive t h i s  Court. 

This b r ings  me t o  t h e  next question - was the re ,  i n  

f a c t ,  carnal  knowledge of t h e  complainant within t h e  meaning of t h e  

Criminal Code. The woman's evidence a s  t o  t h i s  i s  unequivocal, and 

t h e  nat ive  witnesses CWAMV and HCRO, described the  accused a s  being 

on top of t h e  woman fo r  a considerable time i n  appropr ia te  circum- 

s tances  fo r  in tercourse ,  and one witness demonstrated motions 



s u i t a b l e  t o  such an occasion. 

I f e e l  s a t i s f i e d ,  from the  d i r e c t  evidence, t h a t  t h e  

accused, i n  f a c t ,  had carnal  knowledge of t h e  complainant. It only 

remains t o  consider the  f i n a l  question,  namely, whether t h e  evidence 

adduced s a t i s f i e d  me beyond a reasonable doubt t h a t  such carnal  

knowledge was without the  consent of t h e  complainant. 

In  determining t h i s  issue,  t h e  surrounding c i r c m -  

, s t ances  a re  pre-eminently important, a s  they a re  no t  sub jec t  t o  human 

f a l l i b i l i t y .  

Af te r  anxious considera t ion of the  evidence, t h e  

following aspects  suggest  t o  me t h a t  a jury,  considering t h e  whole 

circumstances, would e n t e r t a i n  a reasonable doubt on t h i s  i s sue r  

(1) The time and place  do n o t  seem prop i t ious  f o r  

such an offence. 

(2) The woman, i n  he r  evidence, was i n  a d i f f i c u l t y  . . 
regarding t h e  removal of he r  pahts. A t  f i r s t  

she t e s t i f i e d  t h a t  she was awake a t  t h e i r  removal. 

She then saw t h a t  t h e r e  must be seen an u n l i k e l i -  

hood of such a removal when she was awake, so she 

a l t e r e d  h e r  testimony, placing he r  a s  asleep. Be 

t h i s  a s  it may, a ju ry  may well consider t h e  

p r o b a b i l i t y  o r  otherwise of t h e i r  removal without 

waking her. 

(3) No c r y  was heard from t h e  woman by e i t h e r  H E i O  

o r  WIAMU. The Court  i s  e n t i t l e d  t o  consider 

whether a hand placed over hsmouth  would prevent  

he r  fmm crying ou t  i f  she twis ted  he r  head 

violent ly .  

(4) A j u ry  could, too,  consider t h e  unlikelihood of 

persons witnessing wbat appeared t o  them a shocking 

rape  by a man knovm t o  them without c a l l i n g  t o  him 

t o  d e s i s G  

(5) The cur ious  c i r c m s t a n c e  of t h e  removal of h i s  

boots  by t h e  accused. Even i f  t h i s  could be 

ascribed t o  a des i r e  t o  reduce noise,  and no t  t o  

sane r a r e  de l i cacy  i n  a person i n t e n t  o n r a p e ,  

it seems f a n t a s t i c  t h a t  upon discovery, he should 

wait  a t  the  scene of h i s  crime t o  pu t  h i s  boots  

on again, r a t h e r  than e i t h e r  t o  abandon them o r  

carry  them i n  h i s  hands i n  escaping. 

(6) There is  evidence t h a t  t h e  accused continued 

in t e rcourse  with the  complainant a f t e r  t h e  



onlookers tapped upon t h e  bedroom door, Tt 

would n o t  seem probable, t o  a jury,  I th ink,  ... 
t h a t  t h i s  would be so, i n  t h e  event of rape, 

I n  a l l  t h e  circumstances, I do no t  f e e l  t h a t  t h e  Crow1 

has  discharged i t s  burden of proof i n  r e s p e c t  of t h i s  i ssue ,  although 

t h e  learned Crom Prosecutor argued t h e  mat ter  with dil igence.  EIO 

accusod must the re fo re  be acqui t ted ,  b u t  he has no reason t o  f e e l  

t h a t  t h e  case has  placed him i n  any mer i tor ious  l ight ;  

Accused "Not Gui l tyn  - discharged. 


