
THE UNIVERS17y 

PAPUA k NEW G U M m  
THE UBRARY 
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ERRITCRY OF PAPUA AND NEW GUINEA 

AT PORT MORESBY 

CRIMINAL JURISDICTION. 

CCRAM: OLLERENSHAW A J. Monday, 8 t h  March, 1954 
a t  9.30 a.n. 

REMANDED FCR SENTENCE. 

The accused was arraigned before me on t h e  4 t h  

i n s t a n t  i n  t h e  terms of an indictment informing t h e  Ccurt  t h a t r  

"Joseph Ah Wolig i n  t h e  T e r r i t o r y  of Papua on t h e  5 t h  day of February, 

1954, s t o l e  seventeen eight-inch fibro-cement p ipes  t h e  property of 

t h e  Commonwealth of Australia." 

He pleaded Not ~ u i l t y ;  Mr. Norman White appeared 

a s  Counsel f o r  t h e  accused andMormed me t h a t  he spoke and under- 

stood English. 

Q1 t h e  5 t h  i n s t a n t ,  upon t h e  completion of t h e  

evidence of John Fisher,  Sub-Inspector of Pol ice ,  and of Thamas 

Charles Yarrow, Superintendent of S to res  of t h e  Department of Works, 

Sir Colman O'Lcghlen, who conducted t h e  case f o r  t h e  Crovm, applied 

t o  amend t h e  indictment by s u b s t i t u t i n g  t h e  word "seven" f o r  "seventeen". 

I granted t h i s  appl ica t ion,  upon Mr. White consenting, 

and he announced t h a t  t h e  accused des i r ed  t o  plead Gui l ty  t o  t h e  

indictment as  amended. 

S i r  Colman s t a t e d  t h a t  t h e  Crown was prepared t o  

accept t h i s  plea. 

I consider t h a t  t h i s  amendment and acceptance were 

j u s t i f i e d  upon t h e  evidence given before me, without recourse t o  

t h e  deposit ions.  (See R. X. (1948 1 A l l  E.R. 289); although 

t h e  question the re  was t h e  acceptance of a p l ea  of g u i l t y  t o  a lesser 
offence, it seems t o  me t h a t  t h e  p r inc ip le  of t h a t  case applies) .  

I caused the  amended indictment t o  be read t o  t h e  

accused and, i n  answer t o  my questions,  he s t a t e d  t h a t  he had heard 



t h e  evidence a t  t h e  committal proceedings and t h a t  he now pleaded 

Gui l ty  t o  t h e  indictment as  amended. 

I convicted him, f o r  more abundant caution,  a s  a 

J u r y  and upon h i s  admission and t h e  evidence before me (see 5. v. 
Hancack (1931) 100 L.J. K.B. 419), c i t e d  by S i r  Colman, although, 

a s  he did, I question t h e  app l i ca t ion  of t h a t  decis ion when t h e  

t r i a l  i s  before a Judge without a J u r y  and t h e  accused i s  no t  given 

!in charge t o  a Jury).  

S i r  Colman d id  no t  d e s i r e  t o  address me a s  t o  

sentence, properly r e f ra in ing  from emphasizing those mat ters  t h a t  

had come ou t  aga ins t  t h e  accused i n  t h e  evidence given before me 

and i n  t h e  deposi t ions ,  which were a l s o  now before me. Sub- 

Inspector Fisher ,  or ,  a t  h i s  ins tance ,  S i r  Colman, informed me t h a t  

t h e  s t e a l i n g  of Commonwealth proper ty  of t h e  nature  mentioned i n  t h e  

indictment had been prevalent  f o r  years  and I gathered t h a t  Europeans 
... 

were, i n  some way, involved. 

Mr. White addressed me and, from h i s  knowledge of 

t h e  accused, a s  h i s  S o l i c i t o r  f o r  some years,  was able  t o  g ive  me 

helpful  i n f d m a t i o n  about him. S i r  Colman d id  not  seek t o  con t rove r t  

this information. I apprecia te  t h a t  he would no t  be i n  a pos i t ion  t o  

do so inso fa r  a s  it was p e c u l i a r l y  within t h e  knowledge of Mr. White, 

however I f e e l  su re  t h a t  Mr.White, a s  Counsel, understands h i s  

r e spons ib i l i t y '  t o  the  court;' 

He made h i s  p o i n t s  with a commendable brevi ty ,  

put t ing  c l e a r l y  what he thoughtwas t o  be sa id  f o r  t h e  accused, 

In  t h e  t articular circumstances of this prosecution,  

he r e l i e d  upon t h e  prevalence of t h i s  type of offence. H i s  b e s t  

po in t  was, I th ink,  as  I understood him, t h a t  t h e  prevalence of t h e  

s t ea l ing  of property of t h e  hind described i n  t h e  indictment was 

not  a f a c t o r  t o  be taken i n t o  considera t ion or, a t  l e a s t ,  was n o t  

a f a c t o r  t h a t  should add t o  t h e  sentence, inasmuch a s  t h i s  was t h e  

f i r s t  prosecution f o r  such an offence,  i n  s p i t e  of its prevalence 

f o r  many years. He a l so  urged t h a t  t h e  mere prosecution of t h e  

accused would sound a warning and t h a t  he was already, t o  s m e  

extent ,  i n  t h e  pos i t ion  of a scapegoat. 

He a l s o  r e f e r r e d  t o  t h e  p r inc ip le s ,  which he 

considered had been followed i n  t h e  adminis t ra t ion  of B r i t i s h  

j u s t i c e  and were proper t o  be  taken i n t o  consideration by me i n  

deciding whether I would, a s  he submitted I should, t r e a t  the  

accused a s  a f i r s t  offender and r e l e a s e  him upon a recognizance. 

The accused d id  no t  wish t o  say anything f o r  himself. 



I remanded him f o r  sentence u n t i l  today, without 

I t  appears t h a t  t h e  Comnonwealth, through the  

Department of Works, acquired from the  Treasury Disposals Section,  

Department of t h e  Treasury, P o r t  Moresby, c e r t a i n  underground pipe- 

l i n e s ,  formerly used by t h e  M i l i t a r y  Author i t i e s  f o r  t h e  supply of 

water t o  t h e  P o r t  Moresby Area. The Department recovers  these  p ipes ,  

or  some of them, by enter ing i n t o  contrac ts ,  whereby t h e  con t rac to r  

is permitted t o  d ig  up t h e  p ipes  and is requ i red  t o  de l ive r  them t o  

t h e  Department f o r  reward t o  himself. 

It a l s o  appears t h a t  numbers of these  p ipes  have 

been recovered f o r  p r iva te  use by persons without au thor i ty  and 

t h a t  f o r  some years s u d ~  persons have been escaping detec t ion or 

prosecution. Whether t h i s  i s  due t o  l a x i t y  on t h e  p a r t  of t h e  

responsible  o f f i c i a l s  o r  t h e  d i f f i c u l t y  of de tec t ion  or  both, I do 

no t  know. Mr. Yarrow did say, i n  t h e  comnittal  proceedings, t h a t  

each l o s s  of p ipes  had been inves t iga ted  and I can r ead i ly  see  some 

d i f f i c u l t i e s  i n  t h e  de tec t ion  and t h e  successful  prosecution of 

t h i s  type of offence. 

The accused, however, i s  t h e  f i r s t  person who has  

been prosecuted upon a charge of s t e a l i n g  these  pipes. 

He was a con t rac to r  under a con t rac t ,  of t h e  type  

t o  which I have r e fe r red ,  dated t h e  22nd September, 1 9 5 i  He 

commenced t h e  work of digging up t h e  p ipes  about t h e  middle of 

January, 1954, bu t  d i d  no t  d e l i v e r  any p ipes  t o  t h e  ~ e ~ a r t m e n t .  

(3, t h e  da te  charged, he was digging pipes  a t  t h e  15th  A.R.D. Area, 

some miles from t h e  township of Por t  Moresby. He d id  not  d e l i v e r  

t h e  pipes,  the  sub jec t  of t h e  charge, t o  t h e  Department and he 

disposed of them elsewhere. The physical  removal of t h e  p ipes  was 

done by persons engaged by him, never theless  he was properly charged 
... 

a s  a p r inc ipa l  offender. 

I cannot overlook t h a t  h i s  pos i t ion  a s  a contrac tor ,  

having t h e  r i g h t  t o  dig up t h e  pipes,  gave him a spec ia l  opportunity 

t o  cheat  t h e  Department, an opportunity of which he took advantage. 

He a l s o  showed some cuhning when h i s  offence was being inves t igated ,  

b u t  t h i s  is no t  an unusual q u a l i t y  i n  a person of h i s  o r ig in  and 

experience. 

Howover, according t o  t h e  evidence, he has a c lean 



record. He has l i v e d  near P o r t  Moresby a l l  h i s  l i f e  and he is, or  

was, a t r ade r .  He is  f i f t y  yea r s  of age and suppor ts  a wife and 

one ch i ld  aged 10.  H i s  o the r  ch i ld ,  now aged 18, supports himself. 

A s  a person of part-native and part-Malayan o r i g i n  he would no t  be 

unimpressed by t h e  impunity with which t h i s  type of Comonwealth 

property has been i l l e g a l l y  removed and used by other  persons, 

including Europeans. 

He had an e a r l i e r  con t rac t  with t h e  Department under 

which he del ivered t o  it thousands of these  pipes. H i s  performance 

of t h a t  con t rac t  must have given t h e  Department complete s a t i s f a c t i o n ,  

otherwise it would not  have granted him a f r e sh  contract .  This 

cu r ren t  con t rac t  he w i l l  now lose ,  without any p o s s i b i l i t y  of obtain- 
... 

ing another. 

J u s t  p r i o r  t o  enter ing i n t o  t h e  present  contrac t ,  he 

had a period of nine months sickness. About twelve months before 

h i s  sickness he was involved i n  c i v i l  l i t i g a t i o n  about t h e  l o s s  of 

h i s  boat.' He recovered damages and s a t i s f i e d  h i s  debts. It may be 

t h a t ,  upon recovering h i s  hea l th ,  t he re  was some spec ia l  temptation 

t o  r e h a b i l i t a t e  himself by doing what h e  must have been aware o the r s  

had done with impunity. Upon t h e  f i g u r e s  g iven i n  evidence he had 

l i t t l e  more t o  gain  f i o m  dishonesty  than he would have been e n t i t l e d  

t o  from honesty. The Department, under h i s  con t rac t ,  would have paid 

him a t  the  r a t e  of approximately 3/7d p e r  f o o t  f o r  t h e  pipes,  assuming 

t h a t  they were undamaged. The Department's s a l e  p r i ce ,  and I am t o l d  

t h a t  it s e l l s  these  pipes, would have been approximately 4/3d t o  4/4d 

pe r  foot. I f  t h e  accused sold  them a t  t h e  Department's pr ice ,  h i s  

ga in  would have been 8d t o  9d p e r  foot. I do no t  know i f  t h s  demand 

f o r  these  p ipes  exceeds t h e  supply ava i l ab le  from t h e  Department, 

with t h e  consequences so  well known i n  t h e  r e c e n t  p a s t  i n  the  case  of 

many c o m o d i t i e s  i n  many p laces  bes ides  Papua. However, upon t h e  

f igures ,  t h e  a c t u d  l o s s  t o  t h e  Department, i n  r e s p e c t  of t h e  seven 

pipes  charged i n  t h e  amended indictment, based upon the  amount it 

would have paid  the  accused f o r  t h e i r  recovery and t h e  p r i c e  it would 
-- 

have charged, i f  it sold them, is approximately 83. 

I n  a l l  t h e  circumstances, I consider t h a t  I should 

impose a sentence of imprisonment and suspend t h e  execution of t h i s  

sentence under Sect ion 656 of t h e  Criminal code. 

Joseph Ah Wong, I sentence  you t o  imprisonment with 

hard  labour for th ree  months. I suspend t h e  execution of t h i s  

sentence upon your enter ing i n t o  a recognizance i n  t h e  sum of £50, 

such recognizance being condit ioned t h a t  you s h a l l  be of good 

behaviour f o r  t h e  period of twelve months from t h i s  da te  and s h a l l  



no t  during such period do or  omit t o  do any a c t  whereby t h e  

recognizance would become l i a b l e  t o  be f o r f e i t e d  under t h e  provis ions  

contained i n  Section 656 of t h e  Criminal code. 

You w i l l  be d i schawed  from custody as  soon a s  you 

have entered i n t o  t h i s  recognizance. Upon your discharge,  you w i l l  

be given a wr i t t en  no t i ce  s e t t i n g  ou t  the  condi t ions  under which you 

wf l l  be  committed t o  pr ison t o  undergo your sentence. You may a l s o  

become l i a b l e  t o  f o r f e i t  t h i s  sum of SO', 

I f  you a re  i n  doubt about what i s  required of you 

under t h e  condi t ions  of your recognizance, you should seek your 

Counsel's advice upon your discharge. 

I hope t h a t  your experience i n  t h i s  prosecution and 

yourbmporary l o s s  of l i b e r t y  s i n c e  l a s t  Friday w i l l  he lp  you t o  

apprecia te  your freedom and keep you from dishonesty  i n  future. 

I hope, too,  t h a t  you will understand t h a t  t h e  law 

which you have broken i s  extending t o  you t h e  mercy which, through 

your Counsel, you have asked for. It is  giving you t h i s  chance t o  

prove t h a t  you can l i v e  honestly. I f  you f a i l  t o  do so  you w i l l  no t  

g e t  another chance l i k e  t h i s  one. 


