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Appeal 12 (N.G.) 1954. 

Ground 1 • 

DONALD NElL GOW 
Appellant 

and 

WILLIAM ABLE FINNEllE't 

R .. pondent 

MINUTE OF JUDGMENl' 

£13. 6. 8 .alary awarded by the magistrate to 

respondent. 

The contract of .ervice bet..-n the parti.. provided 

that Re.pondent would co_nee work on 1st December 1950, for a tUlII 

of two yean at £40 per IIIOnth, plua bonu •••• 

The appellant admitted 10 .vidence that to hil knowledge 

respondent did work before 1st December 1950. Respondent produced a 

copra statement, Exhibit "B", showing production of copra cOJllD8ncing 

froID 20th Novelllber 1950. 
It is apparent f1'Oll the ma~btrate's findings that he allowed 

the £13. 6. 8 to respondent for the period 20th Novelilber 1950 - 30th 

November 1950. There wu evidenee befon tht Magistrate. on ~ch he 

could have found that respond.nt did work during that period. 

Appellant did not s.riously chall.nge respondent's right to work during 

that period and app.llant ha. received the benefit of relpondent's 

.ervice. during that period. 

This aJIOunt .111 stand. 
Ground 2 I £!>6. hire of J .. p awarded by the _glstrate to respondent. 

Appellant himself did not chaU.nge this lteln in his 

ev1dene •• Apparently appellant depended upon cross-examination of 

respondent .:reby respondent Itated that he did not "uke an agreement" 

for the use of his jetp on the plantation. But 10 evidence in chief 

relpondent Itated that he blred his own j .. p for the plantation because 

the plantation tract~ wa, out of ca.dsl1on and that he adv1&.d 
appellant accordingly. Then 11 no evidence that appellant obj.cted to 

that ... ocedure. 
There was evid.nce before the magistrate that appellant 

lIIIpUed1y accepted th. 1a1l'e and UI' of relpond.nt's j .. p. 

Tb11 uount .U1 , .tanct. 
iNti •• 3.&200 bonua on GOpr~ . pro_ed awarded by the aaghtrate to 

n.pondent. 
¥ to, ~t~ ~ ~. n,b. co .. _l fd ' ..,.Uant. and 

Mr. fturie ... ' 0_-' "i_'~-' '.W''t1dIII1t that on th.s.r 
~ ............ payable _I 

•• 



2. 

The m~gistrate assessed 50 tons. It appears that he worked 
on Production Control Board figure., plus 199 bag. left on the 

plantation by resPOndent \'then respondent ceased work. I f the 

magistrate was in error in hi. assessment of quantity, then it is in 

favour of the appellant and against the r.sPOndent. But as the figures 

are approximate I don't intend varying the magistrate's assessment. 

As to bonus. The contract of service is Silent on the 
lIIatter as to whether the bonus should be payable on COpra a8 at the 
plantation or as in Production Control Board', Store. 

Respondent stated on cross·examination that Production 
Control Board weights are always taken and shrinkage is 4%. 

Appellant in evidence in chief stated that he aSsumed 
Production Control Board weights would be used and on cross-examination 
he stated he thinks there is a shrinkage of 4%. 

The eVidence giVen by the parties before the magistrate was, 
i n my opinion of little aSSistance to the magistrate in formulating 
hi s finding on this particular issue. It appears that the magistrate 
found that bonus was payable on copra as at the plantation. I do not 
feel disposed to ove~rule hi. on the lasue. 

This amount will stand. 

Ground 4s £10.10... for far •• awarded by the magistrate for the 
respondent and his family at the termination of emplOYMent. 

On the magistrate's note made at the conclusion of 
apPillant's evidence in chief as follows. "The fare. fHIII Hamatanai 
to Rabaul of £10.10 ••• was agreed to by both parties" and on the note 
on his finding on the it ... "Freight charges to Rabaul" which note 

reads "Liability for fares admitted by counsel for defence", it appears 
that the magistrate was of the belief that thi. amount was admitted 
as OWing by appellant. 

It i. now claimed by appellant that becau.e the contract 
of aervice did not contain provilion for pa)'lllent of the •• fare. the 
IIaglltrat. was in elTOr in awarding the BIIOunt to the n.pondent. 

The two note. by the magistrate referred to above have not 
been Challenged by counsel for the appellant on thi. appeal therefore 
I _It acc.pt the IUghtrate'. intinBt:lon that the appellant adlllitt.d 
liability. 

flab lIIOunt w111 atand. 

Ground :), £78. cla1Jled by appellant for petJ'Ol aold and deliVered to 
,.apoadent dla.llOWld by the .aglatrat •• 

Thll cl. 1.,.,.11'1 In appellant'l Particu!an of Set-off 
end CaunteJloeClIiII II 6 • 44-gallon ~ of benlllII. 

• •• 



3. 

Appellant allegel that re.pondent did not dtny in 

evidence that he was indebted. Respondent in evidence 10 chief 

Itated that lix ~ of benzine were .ent to the plantation by 

appellant and this wal used on plantation work. and that he purchased 

benz1ne for hi. private ule from a store at Namatanal. That was an 

implied denial of indebtedness. 

In evidence in chief appellant stated that respondent 

was to take dx dI'\IIII of benzin. to the plantation but he did rot 

proceed to prove any sale of that benzine to relpondent. On cro •• -

examination he stated that the six ~ of benzine ~. discussed 

in May 1953. but here again he did not proceed to pZ'ovt 181e to the 

respondent. 
Then was evidence befoH the aagiatrate on 1tdch he 

could have found in favour of respondent on that it_. 

This finding will stand. 

Appeal d1.lJIIisStd with costs against appellant £21. -. -. 

(Sgd) A. KELLY, J. 
27th October. 1954. 


