
BruRKE V. MALCOLM 

JUDgMEHr 
DellY!nd 14th day of Stpt ... ,. 12M. K.lly,J. 

Evidenc. in this ca .. WIll heud at Wau on 9th August, 1954, 

and at the concluelon of the !Videnc. Mr .... tt., Counael for defendant, 
addnss.d on the evidence and nf.ned tOI. 

TlU8Mn v. Hunt (171m) 1 T.R.p.40 (99 B.R.p.960) 
Lan! v. Hill (1852) 16 Q.P.p.252 (ll8~.R.p.94) 
Siquelra v. NorOlllba (1934) A.C.p.332 
firm Rishum Chand v. Seth Glrdhari Lal (1934) 50 T.L.R.p.465 
Chitty on Contracts 19 Ed. pp.79,82. 

After Mr. Tonking, Couns.l for pla1ntiff, addres.ed on 

evidence the lIIatter was adjourned to Port Monsby for authorities in 

support of plaintiff's clai ... On 6th inatant, the following authorities 
were referred to by Mr. Kirk! of Counsell. 

Hals. 2nd ed.,pp.294,295,296,299 & 300 
Daill v. Lloyd & Anor. (1845) 12 Q.B.p.53l (116 E.R.p.967) 
Foster v. Allanlon (1788) 2 T.R.p.479 (100 E.R.p.258) 
Knowles & Ora v. Michel & Ano,. (1811) 13 East.p.249 (104 E.R.p.366) 
Highmore v. Primrole (1816) ~ M. & S. p.65 (105 E.R.p.975) 

In April 1951, the parties entered into an agreelllent to fell 

and transport t1ar on behalf of New Guinea Goldfields Lill1ted. 

In April, 1952, the partnershlp was dissolved by mutual consent, 

On the c:I1lsolution the parties "listed the receipt. and 

expenses". Neither party 1& an accountant. Th. defendant received £100 

and one G.M.C. truck. Included, or dee_ to be included, in the assets 

of the partnership V'8S a Mine" HoMstead Leale. By aaJtual consent thls 

1ea8e was valued at £500 and plaintiff paid the defendant £250 for 

defendant's share therein. 
Plaintiff alleges that same time later defendant claimed an 

interest in one power law, whereupon it was agreed to ask an accountant, 

Francie Joseph Leydin, of Wau, to prepare a full statement of accounts 

in connection with the partnership business. Defendant deni .. this 

allegation. 

ACCOWlts were prepared by Leydin. Following on those accountl 

plaintiff claims fl'Olll defendant £169.17.11. "for PIOnies found to be due 

by the defendant to the plaintiff on accounts stated between the ..... 

Defendant hal counter-elat.td against plaintiff for £68 

"supplying and installing a reconditioned gear box and two back springs 

in the plaintiff'. jeep". The jeep in question had been used in the 

partnership affairs. 
Dealing with plainti~f'a clat.. At the conc.1uaion of the 
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"ll1Ung of the receiptl and 'lCpe,. •• " 1n Apron 1952, defendant 
ncelwd. as aboV8llllntioned, £100, one G.M.C. tzuck, and £~ a. half 
.ban of tM Miners Homestead Leaae. 

Plaintiff received one G.M.C. tzucJc and the Miners Homestead 
Lea ••• TbI evidence 11 notdtfinlte, but It would appear that plaintiff 
received a180 one ate a. eng1ne and one power aaw. 

Plaintiff adnd.tted 1n evidence that on the dlItr1butlon of 
the .lIeta he and defendant both considered the partnership wound up 
and the wbol. venture settled. But Leydln wae asked to prepare accounts 
aft.r defendant, as alleged by plaintiff, had subsoquently claimed an 
interest 1n the power aaw. 

ACCOrding to plalntlff he InfOrmed defendant that defendant 
had no Intere.t Whatsoever 1n the power law but defendant .alntalned 
that he had. Whereupon the puties I'II.ItuaUy agzeed to a.k Loydln to 
prepare a full statement of accounts. Defendant denled that he claimed 
any Intere.t in the power saw aOO he denled that ht agreed to have 
accounts prepared by LeydlnJ and h. at.te. that he knew nothlng about 
Leydln'. accounta until he was handed a copy by plalnt1ff, whereupon 
he, defendant. went to Leydin to "know mat it was all about" as he 

could not understand the figures. 

Plaintiff adadtted that defendant did not press any claim 
for any interest In the power saw. 

In deciding which party ia right al to whether there was a 
mutual agreement to reopen the matter and lubmit to Leydln for accounts 
I have the evidence of Leydln to asslat me. He stated that he dealt 
only with plaintlff, that he did not know defendant In preparing his 
accounts, and that shortly after he had delivered the accounts to 
plaintiff the defendant called on him and claimed that certain 
transactions were not included in the accounts - he had a "recollection 
of G.M.C. truck spare parts but there may have been other matters as 
well". 

On consideration of the evidence on the QUestion I find that 
defendant dld not agree to submit tho partnership matters to Leydin 
for accounts. On that finding and on the authorlUea quoted by counsel 
I a. of the opinion that ,men the parties agreed to dissolve the partner
ship and men they to listed the receipta and expenses" and v.tlen defendant 
received the £100 and the £250, and \"'on the assets were distributed 
In pursuance of the agreement for dissolution. the whole venture was 
closed and both parties were bound by the settlement, and that plaintiff 

I, not entitled to reopen the matter. 
Plaintiff therefore fails in his clailll. 
Dealing with defendant'. counter-cla1m. On 31,t July, 1953, 

plalntiff's lolicitor wrote defendant demanding payment of the £169.17.11, 
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ol.t.d by plaintiff. On 5th Auguet, l~, defendant IeOte plaintiff 
-.andlng payment of £68 for install.uon of the gear box and two 

Ipringa In pI,intUf's Jeep, and enclo.ing an account for £292.12.6 
for .. tedals and spal"O part. supplied by defendant for the 
panneJ'lhlp's two G.M.C. Uucu. 

This -.ount of £292.12.6 wal not taken into conlideratlon by 

r..ydin In h1a aceounta. When erou-ex..s.ned .. to lIIby he did not 

punue his elaim ii1 respect of the IIQIJUnt defendant Itated "it was 
only. tbrtat". 

Defendant eounter-cla1Das the £68 for work done and I118teria1s 

pI'Ovtded on the basls that such wen not partnership -tten. In both 

evidence in chief and croSS-examination defendant Itated that be rJas 

IQOn than aatisfied • he was happy • to neel". Ills £100 and one 

G.M-C. truck and the £250 on the Httl~ in AprU 1952, 8S the 

business was not making IIOney. And in bCh evidence in chief and 

cross-examdnation he admitted that on the settlement in April 1952" 

h, had no intention of cla1lll1ng for the gev box and springs ...tlicb 

he alll9ft hit installed in plaintiff', jeep (and incidentally, not 

for the spare parts for the two G.M.C. t1'ucu e1thel') but it was only 
after plaintiff claimed against ~ for the £169.17. 11 that he decided 
"to be in It too". 

In II)' view be was too late. He wai".d .attv .. right. he may have 
hold, if any, 1n respect of plaintUf's jeep on U. IIttl"nt In April 

1?52. And for the same reasons which preclude plaintiff fl'ODl reopening 
the matter the defendant 18 precluded flO. reopening the matter. 

Defendant therefore faUs In his counter-cbs... 
No o=ciel' as to costa. 

(Sgd) A. Kelly, J . 
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