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K e l l p  J. 

T I T  WEE:: v E',fAIPlTI, PATRICIi POI(AR.4 - - A~- . 

The acc i i sed  is charser l  w i t h  r a u e .  

A t  t h e  c o n c l u s i o n  of t h e  open ing  a d d r e s s  of S i r  

Colman 0'Loll;hlen for t h e  C r o m ,  ?.W . ? t u r ~ e s s .  Counse l  

f o r  t h e  accuse f l ,  i n t i m a t e d  t h a t  h e  won1,l o h j e c t  t n  t h e  

ar lmission o f  any  e v i d e n c e  hp  T . ; ~ h ' I n s p e c t o r  Yount: as 

t o  an  a l l e q e d  c o n f e s s i o n  h y  t h e  a c c u s e d  on t h e  g rounds  

t h a t  - 

(1) The c o n f e s s i o n  w a s  n o t  a v o l l m t a r y  c o n f e s s i o n .  

(2) Tha t  i f  it was a v o l r m t a r p  c o n f e s s i o n  i t  w a s  

o b t a i n e d  unrler s u c h  c i r c u m s t a n c e s  as would 

make it u n f a i r  t h a t  t h e  e v i d e n c e  h e  a d m i t t e d ,  

xn.l t h a t  I s h o u l d  e x e r c i s e  my j u d i c i a l  

d i s c r e t i o n  and  e x c l u d e  t h e  e v i d e n c e  of that 

s t a t e m e n t .  

S i r  Colman O ' L o ~ h l e n  t h e n  consenter?  t h a t  e v i d e n c e  b e  

t a k e n  f o r t h w i t h  on t h e  v o i r  A i r e .  

Tvif ience was t b e n  t a k e n  f rom Suh- Inspec to r  Young and  

t h e  accused  on t h e  v o i r  d i r e ,  n o t  f o r  t h e  p u r p o s e  o f  

a d j u d e i n ~  t h e  g u i l t  o r  i n n o c e n c e  o f  t h e  accuse* ,  b u t  for 

t h e  p u r p o s e  of a l l o w i n g  m e  t o  d e c i d e  w h e t h e r  t h e  e v i d e n c e  

of t h e  a l l e g e d  c o n f e s s i o n  s h o u l d  b e  a d m i t t e d .  

The accused  w a s  i n t e r v i e w e d  by  Sub- Inspec to r  Young 

at  t h e  P o l i c e  S t a t i o n  a t  a b o u t  1.15 p m  on 1 4 t h  August last.  

Sub- Inspec to r  Young gave  t h e  f o l l o w i n g  e v i d e n c e  

i n  c h i e f  :- 

(Read pp .  49 t o  57) 

On c ros s - examina t ion  h e  a d m i t t e d  t h k t  he  d i d  n o t  make 

any  attempt t o  o b t a i n  a w r i t t e n  c o n f e s s i o n  from t h e  a c c u s e d  - 
"only  from some th ing  I had been  t o l d . "  Re also a d m i t t e d  

t h a t  h e  d i d  n o t  make n o t e s  of t h e  i n t e r v i e w .  

The a c c u s e d ,  i n  c h i e f .  s t a t e d  t h a t  when h e  w a s  t a k e n  

i n t o  t h e  room f o r  i n t e r v i e w ,  h e  was a s k e d  i f  he  had  a n y t h i n g  

i n  h i e  p o c k e t s ,  and  on r e p l y i n g  t h a t  h e  had a w a l l e t  



con t a in ing  money, t h a t  w a l l e t  was teken from him. Ee 

contended t h a t  t h e  ma l l e t  w a s  taken from him by Sub- 

I n spec to r  Young, bu t  Sub In spec to r  Young s t a t e d  i n  

evidence t h a t  he  knev no th ing  a b u t  t h a t  ep i sode .  

In both evidence i n  c h i e f ,  and i n  cross-examination,  

t h e  accused admit ted t h a t  he d i d  make a s ta tement  bu t  he  

claimed, i n  e f f e c t ,  t h a t  he d id  not  f u l l y  understand what 

was happening. In  evidence i n  ch ie f  he s t a t e d  t h a t  he  

d id  not  remember a l l  t h e  ques t i ons  put t o  him and t h a t  

"whether I unders tand o r  no t  I have t o  s ay  'Yes' o r  

I w i l l  g e t  i n t o  t roub le . "  Be a l s o  exp la ined  i n  evidence 

i n  ch i e f  t h a t  he aes a f r a i d  o f  t h e  i n v e s t i g a t i n g  o f f i c e r .  

Ki thout  d e l i b e r a t i n g  a t  l eng th  upon t h e  evidence,  I 

f i n d  myself i n  grave doubt a s  t o  whether t h e  accused r e a l l y  

understood t h e  p o s i t i o n  i n  which he found h imse l f ,  and more 

p a r t i c u l a r l y  h i s  r i g h t  t o  r e f u s e  t o  answer any ques t i ons  

put t o  him by Sub-Inspector Young. 

The f i r s t  ground of  ob j ec t i on  is t h e r e f o r e  upheld. 

On t h e  second ground of  ob j ec t i on .  I have been 

somewhat concerned f o r  some t i m e  p a s t  a t  what appears  t o  

m e  t o  be a ma t t e r  which may be exp la inab le  - t h e  absence on 

many occas ions  of a w r i t t e n  confess ion  whan one might normal1 

he expected.  

Sub-Inspector Young admi t ted  t h a t  he d i d  not  a t t empt  

t o  o b t a i n  a w r i t t e n  confess ion  because o f  something he 

had been tolcl. 

The Judges '  Rules,  which many a u t h o r i t i e s  d e c l a r e  have 

not  t h e  f o r c e  of l a w  bu t  are admin i s t r a t i ve  d i r e c t i o n s  f o r  

t h e  guidance o f  P o l i c e  a u t h o r i t i e s ,  provide by Rule 9 t h a t  

any s ta tement  made by a person should,  wherever p o s s i b l e ,  

be taken doam i n  w r i t i n g  and s igned  by t h e  person making 

it a f t e r  it has  been r ead  t o  him, and he has  been i n v i t e d  

t o  make any c o r r e c t i o n s  he may wish. 



Iu t h i s  p a r t i c u l a r  i n s t a n c e ,  no a t t empt  whatsoever 

was nada t o  o h t a i n  a v r i t t e n  s t a tement .  

For myself ,  I mould imagine t h a t  had t h e  i n v e s t i g -  

a t i o n  heen mnde i n  a d i f f e r e n t  nanner  and a m i t t e n  confess io!  

compiled i n  s imple  E n g l i s h ,  t h e m  woiild have been a p o s s i b i l i l  

o f  having t h e t  s t a t e m e n t  du ly  produced b e f o r e  t h i s  C o u r t ,  

i f  t h e  a c c u s e d ' s  s t n t e n e n t  was vo lun ta ry .  

Rule 7 of The Judges '  Rules p rov ide ,  i n t e r  a l i a ,  

t h a t  a person making a v o l u n t a r y  s t a tement  must not  he  

cross-examined, and no q u e s t i o n s  should be  pu t  t o  him about 

it except  f o r  t b e  purpose o f  removing ambi,mity i n  whic.11 he 

has  a c t u a l l y  s a i d .  

Although it may be contenfied t h a t  Sub-Inspector  

Young was not  "cross-examining" t h e  accuser! when he  pu t  t o  

t h e  accused t h e  s t a tement  embracing p r a c t i c a l l y  every  ingrefi-  

Lent of t h e  charge,  I c e r t a i n l y  t h i n k  he v a s  "manufacturinll 

evidence" when he inc luded  t h e  a c t  o f  emiss ion.  Probably  

w i t h  t h e  purpose of h e l p i n g  t h e  p m s e c u t r i x  t o  prove pene- 

trat ion .  

Xo n o t e s  were mac?e of t h e  in te rv iew.  I n  view of 

t h e  f a c t  t h a t  no a t t empt  w a s  made t o  ol ' tnin a m i t t e n  statemen 

from t h e  accused,  I t h i n k  t h a t  Sub-Inspector  Young shou ld  

have taken t h e  p r e c a u t i o n  of making n o t e s  of hb i n t e r v i e w .  

I n  t h e  P r i v y  Counci l  case Ibrahim v The King (1914) 

A.C .  at p.  6 1 0 ,  it was l a i d  down t h a t  on t h i s  second ground 

it is one which l e a v e s  t h e  m a t t e r  t o  t h e  d i s c r e t i o n  of t h e  

t r i a l  Judge "depending l a r g e l y  on h i s  view of impropr ie ty  

of t h e  q u e s t i o n e r ' s  conduct and t h e  g e n e r a l  c i rcumstances  of 

t h e  case . "  Also EfcDermott v The King 76 C.L.R. p.501 at  p517 

I express my d i s a p p r o v a l  of t h e  manner i n  which t h e  

a l l e g e d  confess ion  was o b t a i n e d ,  and more p a r t i c u l a r l y  under  

c i rcumstances  e x i s t i n g  i n  t h i s  T e r r i t o r y  a s  between a European 

P o l i c e  o f f i c e r  i n t e r r o g a t i n g  an accused such as t h e  p r e s e n t  

accused,  a semi-educated n a t i v e ,  on a charge c a r r y i n 2  a 

maximum pena l ty  o f  imprisonment w i t h  hard l abour  f o r  l i f e .  



I e x e r c i s e  my d i s c r e t i o n  anr! npholn the o b j e c t i o n  

on t h e  second mound a l s o .  

Any ev idence  o f  3uh-Inspector Youne as  t o  t h e  

a l l e g e d  c o n f e s s i o n  by t h e  accused w i l l  b e  r e j e c t e d .  


