
Judgment No. 73 

IN THE SUPPJBE COURT OF THE 
THE UNIVERSITY 

TERRITORY OF PAPUA AND NW GUIN EB OF 
PAPUA & NEW GUMEA 

B E T W E E N I  
THE LIBRARY 

p N A L D  OTT0 Pla in t i f f  

- and - 
ANIIERSONS PQCDIC TRgDING CO. LTD. 

Def endant. 

J U D G M E N T .  

In t h i s  case the  Plaint i f f  claims the  sum of f8W.O.O f o r  work done 

as an engineer fo r  the Defendant Company, and such cl& ar i ses  out of 

a verbal  contract a l leged t o  have been made between the  Plaint i f f  and 

A.W. Anderson, the Nanaging Director of the Defendant Company, about 

the  month of  September, 1951. 

It appears t h a t  the &intiff commencedto-work for the Defendant 

Company in August, 195l, a s  an engineer in connection w i t h  the Company's 

Freeaing Worke, Dry Dock, and the  operation of small ships. As 

remuneration, he was t o  receme t he  sum of £80 per month with a house, 

re f r igera tor  and l i g h t  f r e e  of charge, but without payment f o r  overtime 

in connection w i t h  t h i s  employment. 

The Defendant Company had purchased a Japanese vessel,  the  "Naruta", 

a casualty of w a r ,  ly ing pa r t l y  submerged In Shpson Harbour. A t  the  

, t h e  when the P la in t i f f  became an employee of the Defendant Company, it 

was not h o w  t o  h h  t ha t  it was intended t o  salvage the  vessel. A 

few days a f t e r  he commenced working for  the Company, hewcm put on t o  the  

work of preparing equipment t o  be used i n  t he  salvaging operations. This 

work was car r ied  out in the  dsy dock. It wqs intended that A.WA 

Anderson,with other  assistance, would carry out the salvago work, but  

some d i f f i cu l t y  occurring soon a f t e r  t h i s  work was  s tar ted,  brought tho 

P la in t i f f  into the  ac tua l  salvaging opcration8. 

After working overtime f o r  about 30 o r  40 hours, t he  P l a in t i f f  had 

a conversation w i t h  A.W.Anderson. This convoraation took place i n  

t he  lounge of the  P la in t i f f ' s  house uhen Mrs. Otto, t h e  w i f e  of t he  

Plaintiff was prosent. 

The words of t h i s  conversation form t h e  verbal  contract botwoeu 

the  Plaintiff and the Defendent Company,~ it is allogod by the Plnintwf. 

m a i n t i f f  snid to Anderson - "I do not  want t o  go on working ovor- 

time on the  'Naruta' because t he  job i s  d i r t y  and dangemue, special ly  

a t  nightn. Anderson s a id  - "Well, we have got t o  &&is 'Narute' f loatod 

and I w i l l  compensate you f o r  your working and loyalty. I might evan 

start you off i n  a garage, o r  you might get £5,000 f o r  your work, but 
a t  l e a s t  you wFU not get  l e s s  than E l  por hour overtime. " 

With that ,  the Pla in t i f f  continued t o  work on the recovery of the  

"Naruta" and hc d id  so work up t o  May, 1953. The vessel  Was ra i sed  and 



put up fo r  auction, but not  sold at  a bid of E25,WO, natur-, bacouso 

th& b i i  was a dummy bid. 

That thoro was a contract made fo r  t he  payment t o  the  P l a in t i f f  of 

overtime worked on the  "Narutal' at  the  r a t e  of El an hour there is no 

doubt. It was no t  indoed an excessivo rato,  considering the  skill of 

t h e  P la in t i f f  and tho dangerous and d M y  nature of the  work. The 

P la in t i f f ' s  evidence as t o  the  conversation which const i tuted t he  
I 

cantract  is  borne out  by thc Plaint i f f  a wife, who was present a t  the 

t ine.  She appeared t o  me t o  be a t r u th fu l  witness. 

'Em Pla in t i f f ' s  account of the contract  i s  supported whon one 

considers t h a t  t h e  work of salvage was not in contemplation whon t h e  

P la in t i f f  was engaged as  a urechancial enginaer f o r  t he  Company, and a l so  

whon one considers t h a t  t he  work was of a spec ia l  nature, nnd apart  from 

the  dut ies  which he was ongaged t o  perform. It could not havo been 

included in the ordinary overtime pertaining t o  the  varjous duties t o  

perform which ho was origin- employed and f o r  which he was not  t o  bo 

paid. 

The evidonce of the  verbal  c m t r n c t  t o  pay overtime worked on t i -c 

salvaging of t he  llNarutall is, however, no t  rofuted. It may be t rue  t h c t  

A.W.Anderson w a s  unfortunately, through adverse circumstnnces, rmatlo tl 

be presont t o  give evidence, but  the f a c t  remains that t he  evidonce of 

t he  contract i s  not contradicted. The f a c t  of t he  contract must, 

therefore, be nccoptod, s ince there  is nothing in the  evidonce t o  displcco 

it. 
The next matter f o r  considoration is a s  t o  whether the amount 

c l a b e d  i s  corroct andwhcther the  hours wore worked. 

Aa t o  the  second par t ,  t h e r e  is no doubt t h a t  the  vessel  was , 
raisod t o  a f loa t ing  condition such a s  t o  make it possible t o  o f f e r  hor 

f o r  8 ale. No one disputos t h a t  t h e  P l a in t i f f  worked w i t h  others i n  the  

business of ra i s ing  the  vessel. It is not disputed by evidenoe that tho 

Plaintntiff d id  not work during t he  house claimod for. From tho nature 

of t he  oporation, P la in t i f f  had t o  work through the hours claimed for, 

according t o  h i s  evidence. There is no evidence which discloses  t h a t  %! .: 
Plaint i f f  was a dishonest workman who loafed on a job f o r  which ho wcs 

t o  roceivo £l per hour. 

As t o  whether t he  amount claimed is correct,  one can only tnke tho 

figures supplied in the  amendod par t i cu la rs  et t o  the  numbor of hours 

worked. As A.W.Bnderson has medo the  contract  f o r  the p w n t  of 

over-time, it was encumbent upon him t o  check the  hours r. :orded by t1.o 

Plaintiff, if thought necessary. Not having done so, it must be tdcon 

t h a t  t he  hours claimed f o r  are  correct,  a s  &own in the amended 

par t iculars ,  unless there  is an inconsistency between the f igures  i n  

the  pnrt iculars  and the  dinry entries.  

Ahe claim is f o r  807 hours worked. P ln in t i f f  says he gave A.W. 

Andorson t h i s  figure sovoral times, and he a l so  t o ld  Mr. Sholle, tho 

Manager. In the  amended pa r t i cu l a r s  the  number of hours worked is shown 



as 82%. There appears t o  be a difference between the  numbor of hours 

worked as  disclosed in the amended par t i cu la rs  and the diary en t r i o s  

f o r  the  month of October, 1952. According t o  the par t iculars ,  P la in t i f f  

workod 108 hours, while the diary entry fo r  t h i s  month is 88 hours. 

This reducos the clnlm by 20 hours t o  8 0 3  hours. That is the only 

discernable discrepancy, and there  is nothing t o  show t h a t  t h e  other  

f iguros a r e  not  correct. 

I f ind  t h a t  there w ~ s  a verbal  contract mad@ between tho P la in t i f f  

and tho Dofondant Company under which the  P lk in t i f f  wns t o  receive 
' 

remuneration f o r  h i s  work i n  snlvngint tho vossel, "Naruta," in tho form 

of overtime a t  the  r a t e  of El per hour. 

I a l so  f ind t ha t  the  number of hours workedms 80% hours, 

representing the  sum of f803.15.0 and I givo judgmont f o r  the Plninf i f f  

in t h i s  sum w i t h  costs. 


