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Thls 11 an ex parte appeal against the dec1l10n of the Dlst.net 
Court at Rabau1 given on 11th Novabe~, 1952 anln the appellant, a 

native 8111p10yee under contract to the napondent, IIIU convicted on the 

infonnaUon of the respon:lent that he had fdled to work 44 hours in a 

week, thereby contravening Regulation 12 of the Native LabClJr Regulations 

No.le of 19~ made under the Native Labour OrdS.nance 19~. 

The appeal 1& on the ground that information cllClosH no offence. 

It 11 clear from Mr. Rigby's reasons for judgllent that hi believed 

Regulation 12 could be construed al a penal sanction against the employe., 
no doubt on hls Interpretation of Section 32(1.)(b) of the Ordinance. 

Regulation 12 reads.-
"12. The hours of work for an ...,loyee or caaual YKlrker shall be 
forty-four (44) hours in a week cOWlting froAl Monday to Saturday 
inclusive, and one hour's break Ihall be given the employee or 
casual worur after ,ad} pedod of four boun waned. U 

Section 32 (1. )(b) readsl-

"32.-(1.) An agl'Hlllent lball -
(b) contain an uncfutaking by the 8IIIployee that he will at all 
tiIB. and to the belt of h1s ab1l1ty perio:na the cUtiet allotted 
to b1III under the BgreeDllnt." 

Mr. Lynch of the Crown Law Office, Cau .... ,l for the appellant. 

contended that R&gulatlon 12 could not in any .anner be construed as a 
penal sanction against the ...,lOYH. and he subll1tWd that Section 32 

(l.)(b) creates only a civil liability. 
The Native Labour Ordinance I9:iO repealed the Native Laboul' 

Ordinance 1946. That 1946 Ord1nance l~luded the following sectiona. 

-107.-(1.) A native who hal ente~ into a contract under this 
Ozod1nance and who -

(a) falll or nfuses without reasonable ca. .. to co_nee work 
under his contract at the ltipulated ti •• or 

(b) without leave 01' othel' reasonable excuse eblenta hi.eU 
fIoII h1a place of IIIPloyraent, 

aball be gullty of an offence and lhall be liable, upon conviction" 
to • flnt not exceeding an 8IIIOUnt equal 'to hb wages f~ • pedod 
of two .,nths. 1 71 
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(2.) If a coq,lalnt 11 -de uncleI' WI hetlon befo.n • 

Jult1ce of the Peace he lie" lilue • wan_ tOJ'the ~lon 
of the defendant and the Court My, upon the .. mag of b 
coaplalnt, o1'der that the labOUl'er be I'8tumecl to htl IIIployer 
01' oldel' tbat the c OI'l'tI'act be cancelled. " 

"110.-( 1.) A laboul'8I' Iball not be entitled to _gel fol' any 
period of ablenee froll bis pia of 1IIp1oy111nt In nlpact of 
l'lb1cb absence be has been convicted of an offence uncleI' laction 
one bundred and HVen of WI OI'dinance. 

(2.) The Court by \\hlch the labourer 1s so convicted l118y 
add to tbe tem of h1. contract a per10d not eXCeed1ng the 

portod of his abeence during the noZlllal GUl'l'8ncy of the contract 
but 80 that in no caM shall the pel'1od bet ... n the cOlllll8ncement 
of the contract am the expiration date of the added term 
exceed t., years." 

"113. Any labourer who, without nason able excuse, falls to 
perfom, 01' carelessly 01' improp8l'1y p8rfoz., any work which 
under the contract it wal his duty to perfol'lll, shall be guIlty 
of an offence and Ihall be l1able upon conviction to a flne 
not exceeding an a.ount equivalent to hil wagel for one halfmonth." 

Those three sections are omitted fram the 1950 Ordinance. 

Mr. Lynch contended that such amisllon 11 a claar indication that the 

Legislature Intended that the remedles undel' thOle .actions should not 

appl y under tbe 1950 Ordinance, but if an IIIployel' dell1'81 any nlledy 

under tbe 1950 Ordinance then he ha. hi. I'eIIIIdy undtl' SectiOni 47 and 
51 of the 1950 Ordinance, but should he delire to proceed further 
then bis only remedy b at cOJllllOn law. 

Seetlon 47 of th~ 1950 Ordinance reads.-

"47.-(1.) A Court AlaY, at any tllll8, on the appllcation of an 
employer, cancel an agreement. 

(2.) Where an agreement is 10 cancelled the Court shall 
determino what proportion of the wages, 1nclud1~ deferred 
wilges, held on bohalf of the eq>loyee Ihall be paid to the 
employee, and \\hat proportion, if any, of wag .. shall be paid 
to the employer by way of liquidated d81118gel, and whether the 
employer ahall be under any Obligation to return the employee 
to his home. 

(3.) Without in any way lll11t1ng the gJ'ounds on which a 
Court may cancel an Elgreement under thil laction, the following 
shall be deemed to be suffiCient grounds for such cancellation.-

(a) ill-health of the employee, 

(b) that the employee is exerting a bad 1nfluence upon 
his fellow-workers. 

(c) that the employee has absented hlaself fl'Olll WOI'k fol' 
a period exceeding seven days, 01' 

(d) that the employee is imprisoned fol' • period exceeding 
seven days. 

(4.) Where an agreement 1& cancelled on thI 91'OOndi 
specified In paragraph(c) 01' (d) of the last preceding Iub
lection, and the enploy.. cannot be found 01' ls Itill in pl'1son, 
the employer shall doposit \dtb an authorlzed officer at the 
place where the agreement is cancelled an llIOunt equal to the 
wages (if any) ordered by the Court to be paid by the Imployel' 
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to the employee. and the authodled offl ... eba11 deal 
wltb the 8IIIOunt so deposlted In the .... cdbed 1laMe1'." 

Section ~l of the lWO OIdlnInce "'1. 
"~l •• (l.) A Court .ay. at any tt... on the applicatlon of 

an employer, order than In agn_nt be varied by nll..,1ng 
the employer of hie ob1lgaUoni to pay lUCIa put of an 
employee's dafernd wages as the Court d1ftc:u by way of 
liquidated damages. 

(2.) W1thout 1n any way 111altlng the grounds on .tl1ch 
a Court may order an agn .. 8nt. to be vuted under this 
McUon. the fol.\owlng shall be ~d to be tuffldent 
grounds for • .,y such ordeJ'l. 

(a) absence of the tlllp10y .. without pelld..sion. 

(b) refusal by the 8q)loyee to periOZll work 
lawfully allotted. 

(c) failure by ttle eq:,loye. to show ordinary 
diligence. 

(d) any othu breach of the agreeaant on the part 
of the IIIIployee. or 

(e) negligence on the part of an IIIIployee resulting 
in the loss of the anplayer's property." 

Quoting from Maxwell on Interpretation of Statutes. 9th Edition. 
at page 324 .... "As the same expresa10n 1s 111 a general :rule to be preswned 
to be used in the same sense throughout an Act, or a seriee of cognate 
Acts, a change of language, probably, suggests the presWlptlon of change 
of intention, and, as haa been seen, the change of language in the later 
of two statutes on the same subject has often the effect of repeallng the 
earll,r pro·.t1s1on by implication." 

I accept Mr. Lynch's submissions. I do not think any authority is 

necessary for the proposition that such an emphatic variation as the 

ondS6ion from the 19~ Ordinance of the two penal clauses, Sections 103 

and 113 of the 1946 Ordinance, is a clear inttmation of the Legislature's 

intention to deprive the e..,loyer, under the l~ ON1nance, of his 

previous penal remedies under the 1946 Ordinance. 

In my opinion, if the employer wiebe. to proceed against an employee 

for refusing to work under the contract he has lost his remedies under 

tho 1946 0:rd111ance. and his statutory ~dy 1& \Blder Sections 47 and 51 

of the 19~ Ordinance. Othend •• he 11 left to pursue his cOl1lllOn law 

r1ghts. 
The mag1atrate was wrong in his findings. The appeal 11 upheld, and 

the conviction of the District Court at Rabaul on the 11th November, 1952 

1& quashed. 

(Signed) A.KELLY,J. 
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