‘BX PANLE STEEPLES R TIE 2UBLIC SHERVICE ,
COMMTSSIONSR AND THE DPROMOTIONS APPRAL 3 ¥
COMMITER

. JUDGMENT To Delivered at 2 ;-:m on
oo = 25th Wovember 1952.

.r_ams is an applicatlion t o meke absolute & yule nisl for

':}.t of prohibition directed to the raspondents t¢ vestralin

he a-ml:a.ca:m 1.11 the wopesan Gonscﬂbulax*y of the Terrltcry

Jow Gu_inea upon T,ha following p‘"eounﬂms-
!

a) ! ama’comiqsiomcl ofJ. icer of the Eumpean Loas‘ba’hulam

ho Pol L.;.ce l"drce of the Terrltomf of Wew Cﬁumea scw up under
l

*

rovisions of the Police Force Ordinance 19.;0-—191;0 of the
’sz’ito.ﬁroi ; . i

) Seet iom 20 of the aforesaid Ordiamnce provides that

crs of ﬁr.xe Jﬂ‘uropean Constabulary shall not he rmb;c,cl‘;‘a to ¢
Jablic Service Ordinance 3922»'3.,)29 of the. Tar-mtomr or the

\
totiong thoreundeis

o} The Promd‘&ions-l&ppeal Committee hereinbelore reoferved Lo

ot up under Seebion 28(7) of the Public Service Ordinanceo,

. Its Punchions ave to consider appeals in r egard o Tthe
1ling of vacuncies undor Scotion 26 of the sald Ordinance.

ion 28 of the smeid Ordinance provides “Ffor the consideration

:1“1'551‘121.1‘35.%‘[}(;1’;"% in the &clection of an officed for
omotion, ¥ - "OfTlcer® da defined: In Section L, of the said
inance as '"Of-f‘icer in the Public Servi Gssoso®

(d) A 8 mem’bcm of the .L?LU“ODGB.L‘* Constabulary oE the

-iior’y of Nmﬂ Guinesn I am not subjecet Ho the m?ovisions of
o Dublic Service Omdi nance of the = aid Tor.ﬂ:i"bory =md the

i Promotions Appesl Gomaitiee has no J‘t:t.l“lﬁ&lculﬂn to hcmr

. um* concc*ming- my' pomitj.on in the Buropean Const '.Tm_laryo :f:'
1

Counsel for the respondents raised ag a preliminary

n whioh prohibltion can lspue as the whole procondings arve




ufounded. It seems deslrable to deal with this cquestion and
;ﬁ.isrpose of it firets
Under Part 11 of the Public Sexvice Opdinance 1949

{(¥o. -5 of 1949) by scetion 7 (1) the Governor Genoval mey appoint
pérson to bhe srl;hvfa ‘Public Service Oommissioners Hia dutbties arve

L out in Sectlon 10,

Port ill of the Ovdinance deals with the esitebllshment

‘ol tho Pablia Serv:i ce end appointments, snd in section, 28 there
re f“u.c' ther povrers and cmb:‘aes glven to the Gozmmuioner By sob—
ection {7) pox@e‘z‘! to consbitute a Promotlons Appeal Comini ties

s given Tor the rurpose of s_ection 28, . The Members of the
romnticna Appeal Commitbee hold affice 'izpcm guch © ovms and
'_o:m.l,tions a5 are preacribods | !

When en officer is promoted, and eno ther officor desires
o appeal against such promo tion he shall lodpe his appeal

zl thithe Goxmnlss.l.oncx' who in turn shall forward 1t to ‘t.'he
Prénotions Am}eal Committes with ¢ ariain particulars, | The
romotloens A}D'De.ﬁkl Gompittee shall then make engquirles into 1;11_@
slaims of ‘tlm'ap;}eilant and those of the officer provisionally
mmmé‘!:-e:d, g sahﬁll {a) where the prescilbed 111axim1m salary of the |
{rico to which promotion is Lo be made does not exeeed such 1
naxjmum*onte as ig pz’cserrbed Tor the purposus of’ this

r;:ubsom,ion - determine the appeal, op

1) 'where the preccribed maximun s alsry of the offica 4o which
promotion is o Db mede excosds sueh. mexlmm rate as 1e

escrdbed for the purpose of thig subsection «--make o report

0 the Commissioners o i e _

The Profiotions Appesl Gonrmit%.e;e‘, then, has o glual funetiong
-“c&m one ceu.-,e to determine the appeol without.worve, and in ‘the
0T to make a re’gort to the Commigsioner. IU is fthe exefaise of

; 1attoa~ f‘nnc'ticm whieh it is sou{ghs to restrain in these

’i
pon the recelpt of the Idopov‘t by bhe Goimisaicner he

=i

sedings.
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onwoalhh Uopar tinent of Lmomwl Teoerd uo:c'ls,s who . Ehall

cermine the agpeal. Alter the report has been mads by the

motlons Appeol Comaittee o the Commissioner 1% has nothing
her Ho &c,. ut the Comuiasioner hee, o ven afier the

.Gio‘t, of the deteemination of the Secrebary, for 1t resis

n the Gomm.r paioner to imp“ ement the det oemmation either by

omobing the a paelland Ofi'.'i.cel" or hy e 011:5’3.:‘211;1 ng the provisionql

ointment o“t‘l the off’jcer whoso a ppomtmenb hos been | ,appealed.
Ingls | ] | . ' _ o 5

| The Gosmlnittee as a comnities would appear to be fupctus
ieio  tpon *;I;he conc];u.aicp of lts duty.either in determining
a poeal or m}:ing a m;por%_t in any glven case becea.usé of its
matitution l[nder the provisions of Reguiation 23 of thae ,
blie Sex "'V’i(‘G Regulations (Nos 13 of 195C). .

&L\e qu_]os slon im, ageuming thab the ap-licant¥s :possi't_ion is
Khaley 'i;brea‘[:eiléc‘l“ Ty the proposed action of 'i;he Cmmniss‘ioner'

c1 the Promot ions Ap eal Committes he has & remedy a gainst them

by woy of & writ of prohiblition, heoause by thelr action ithe
spondents alre exceeding thum Jums@icttonn

There :ls no doubt on the authoritles that prohibibion
pesbrain &c;\‘;i_on in excess of jurlsdiction will go not only
to courts 1&{.3;]'21_.1'?v ¢ onstituted as auch, but also to persons

Mether eourt,_.:. op not, who havé becn vested with legall authority
T ; ;

deternine questions arfeeting

the vights of mljoects mmd
having the duby toaet judiclelly, a et in exgess of thelr lepal

am‘:ﬁmgit;jn ;a,; =¥=_ Blectricity Comnissionerd
Do 201;»2050 j

L1924 1 RoBe ‘

1 .
The responcionts contend that it ms;ﬁ be slwwn in lew |
that the Gomm.{i“,tee or the Commissioner can afffect the mgh‘&s of 'i:he |

appllicsnt amd 1.11 ¥ have a (3.13'!.."}’ 0 ach Jm:l.ﬁ.riallyo Ei?’vmt ia 80 an

l,he guthority ..o:c" R wyw I‘lectmc&ty Gommissmners and, Gbunsel Tor
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euts quoted In re Ciitlord m‘;ﬁ Ml8uilivan 192124, G

ort of his c¢onftenilon as belng o eace whmé the position -
miler- té the one under roview, T6 vae stresacd tﬁat in
tho aut}'m;*itics. ineiading 'bhé Hleoehriclity Gommiséioners
%ho body.cherged with tho legal duty bad the vight spd aid,
' }c.t, make an order.

| Het"e,. the Commissionoer and the Promotions Appeal Commi ttoe
ixre thelyr powors Deobl, anfl their dutlies ave J.rsmoré.ed/ byjam
inonce of the Territorye They are legally conatituted to doal
A proncbiong and aps-eals' relating 1517:@2."8130@ The Peomotions
hesl Committes in the Case where 1t does noh dehormine must come
50:‘;10 consingion; 1t most by viztus of! 148 establichment and fow
i :1»11:-3;05;@ of 1t, make a davision. I vamnol conceive of lis
1oe if i‘bz'; function. s merely Lo ¢ollect evi&eﬁcﬁa or material
ch ‘it :f'ozewawélé to the Sommissionsr, Thie body achs jucliei ally
heasing ‘13'0%;11 gdes and inc omlng bo comiumion i:hough it 18

4 to be finel 28 to whether &, the promoted or B, the one vhose ﬂi\

positlon is sffected hy the subssquenl deelslon of the Beecratanry

or Txbornal Tevritories, is givcn the popitlions It is the Iadv—ica ;ﬁh
wen the conclugion the Coamittey has come to which sebs in 5‘5
ﬁ(_';stion the watter which in the final determlnation might EI
sericusly affech the rights of the individusl eonverncds The 1|§

Con-iasiovern in his right 0 recommend is algo a perty to The

T

ltimate ond ‘posslble luterferconce with the.right of the

e

individiale  Poth the Commission ond the Coumittes sre ncting Jn a

naml Judleinl cspacliy at lansts

It 1 tree that the £ indl detemination ls made hy the

Secrehary Cor Sxternal Teroitorles. The decratary however, can 4

ot make a deberminetion without the »oport of the Cemmltbee and

ho recommendation of the Commisaiocnem, The Comwltteo 1s glven

he power under the Ordinence to make full enquirlos. inte the o

laime of the appollant md those of the offlom provisionally

puointed snd shall moke 8 Peport thereon. e Commiasionsre

2 4”9 ;-:f;.'

Jupon




L%}

, _}1,1.3 quotamomi‘vom the gudmaut 9f Towd Justme }.&aa]s:es in ‘lee

Y ceclph cpf t he repori is %o £ omward Lh@ P POT -t togethor
th bvis owm roecmmendation ts o how the a ppeal ahonld oe
termined, ! I do not see uhau the & eta of olther the Commities

he Cozmuigsionof are ministerisl and not ;iudlcialo Undernr aube
ragraph {a} of subsection 16 of soction 28 4t eoulﬂ not be

uhtea, 1 'Lhwk, fhat the Commni uire.ca is acting ;jml:}.e.ially :E‘or .!.'I:
etermines ‘i-he guestion, and I am unebie to see that 1t s not
i:ing jud-ici{ 1y under paragraph (b) besause instead of
torminiog fi}re'mat‘cer it must weport itm opindon For the

nsldoraulcm of the - ‘%ecretufJf or External 1.03?911:03.“1.68»

It is the
no - hody sei. {up by statute,

Vihen g haody is given such power by leginlation: T.ha’s the

I
eroise off J.Ls power can he dangerous o the rights of.‘ BONG

roon it sec—:‘cgs to me that ighe.re is & right 1n the perwon .

fected to pave it regtrained, oven though the resulis of the

orclze aof its power are t0o be the su'bjeci, of aaﬁma?a-mm Ty /
other aunthordty.

It 1s contended that the Promotions Appeal Commitice end

e Omnmissiqner m_crely sdvise and they ¢ g Lo no deeisiom

do not think that csnbe so, Lor I have alveady said theb the

ry nature of tlie Promolions Appesl Commltbioe ahd its
netions postilabes some findipg, to be made the subject of
ment and vgport by the Commlesionsr to the Becvetary of

Lernal T@:s:ritowie% As I soe it thoeve are hhree

: nr:i.iclmrlecs WI].J ch 1n cc}svﬂnnﬂoinn ensuro g decision. - The

orinittes and thca cona'{snn.on o not mevs l;y colleed material

oh i gh, ulnlma‘!-erlv the &mre sary fw'b m.zr? ssbe**i..tlly, Thel

LI I
soredury btwd;i.y is to aet judicially in a‘mr given casea ,
i seclmlﬁs 0 me in the case of Church =y= Tncloaure
ownlesicnens 31

s Be (M8 ) 68U the ‘oosi‘!::tcm was 5lmilar

Lo that of the{mfttew which is being reviez*mc‘i. heres I bake

Aloc riolty Comissioners case ab page L f" Ag—




b

. . '
“The ease of Church ~v— Inclosure Commisuioncrs (1)

-,

e

is the o;xe which remires the closest consideration of eny
of the fol'aaes eited during the cirg;mnent., It was & case in
which tllie Cowrd granted a wpit of p‘rohibi';aian'airected to the
Inclosure Oorgnlssioners prohibiting them from reporting

'{:he proyosed inclosure of a cer'i;aiz; cormon for the sanction
of ‘Pﬂfl:;:.:amenﬁ, or fromiaking sny further steps towards the

mclo'ampe of the said ¢ omwaon without f.l.rst obta:ininp the
I
congend i‘Oi? the complainant. In ovder $ o0 realise the

imliort'z:t;icga of the decision it im n@cessary‘é o ¢ 41l attention

I.- I . .
%0 the mlaiferiai_ provisionag of uhG J’n.c'losu?'a Act of 181;5 in
i |

vefercice 0 the procedure to ba ;0_3. o“'eﬁa It ap;:ears Trom

Ji -
the prc*lifii sions of 8,27 that some Lénds might be ! :mclosed by
ordor o.f;* the Comolssioners without the previous conr'en% of

Parlisment, and some might not, The comzon in gnestion in

this ease was one that could not be inclosed without the
AT .

prewrioqa! direction of Farlimment, The course $o be Tollowed
- ' . . . . 3

o secq:?;a‘inclosure in this case therefore was firadk the
g

vapord ‘c}"f the Assistant Uommissiconer te tho Commissioners,

their op:m"i on as 1o the sxpediency of the 'proposed. :Lnelosure, f;].
which réﬁoru Porliement might or might not adopt, or which ;
Psl=1lanent conid =11 er or vary, nd whioh as aaop‘nec{ ia
iﬁc*ludqéi' in an Aot of Perlisment. ' 'The objection on which
the apg]pedtlon to ahe Qouxt was made was Bhai. the Assistant
Gomnissf,.oner retused to condider a clai.m wh.i.eh was properiy
broLa;h‘lT *“o his di:tentram Olbjectlun Ua,a made %o the Court '

making | 't.he rale abasolute on very mach ‘thé seme grourds as

are arl‘vagmea by the Atﬁorney«-(}oneml in the present caaea
It vas’ aipg'ue& that the matter wes not the su‘bjec‘t of pro~-
hﬁ'bjtion!, au the quesuon vos lef't by the sbatute to the

GOIWBblUIl&fB, who ii‘ satisfied then made a wov:s:.onal ordsy

whi ch dfcer- heari:ng objectionb thoy peycsfted 1:0 Par'! iamcant,

SR . 251
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iwho mipght or might not act upon ife ™

In vo GLLLford and | 0'Sulliven 1921 2 A.G. 1b wWas

_Az,l" that pz'nhibﬁ.lon aida not lie, fiest, "beea.uso the officers
consti tutinu the mj,i*aaﬂy cou:n’t did not cia:!.m to act a8 a
udiciad 'i:'::immal in sny legal sconse, and, seconﬂly, they v ere
runeti-ofticlo. A8 to the second grmmd, the Tpibunel here is not
Tancbi  officio because it im comsbituted zm} redy to hear the
appeals  Ag Bo tha flfﬁ'tg the questi ond.epemis on whc-.her or not
the Tf.;.bv_ﬂa.!. is soting ministerially ov ,}uct:;.ciallm I that cese
the T-ri'buna; had no ;agal authority, bub wag merely a bg:,-d:y'
of military officers ltting as a military cour, It @id not
TMDPors to 9.. ob under any comission from His Hajesty to tzy
_priso:iaera or under any s tatutory or common law swbhorlty or as
o court martial,” It wes in no soome s Uourd, 3 th:m%; thet cass
i3 afstinguiehed from the aprlication mder veview dbeecauss there
is hepre & statubory bhody sed up with legal powers. It ds true
that In ihis instence ite f‘unction is merely Ho vepordt its
opinton, Tt that was 'the only requirciient :m Choroh v Inclopure
Carrissioners and that c ase w=s applied with ¢ onfidence in the
Electricity sz-amission@x-ﬁ GRG0

7he Court of Appoal ln the ¥leetrlally cass was not
infinenced Yy the fact that the Bleetsicity Ga‘;-:mi'ssionem:‘; )
were Lo make a poport and no mo:,'a *nd pA fol‘i owad Uhmreh va
Incloetre Uommisslonowrs w_he:.;: _rom“bi tion wend in slm:f.},ar Ol
cumshbonces. It seomed to be that the t*ocga:n.rc—:xm el was that the
Court had, to be satisfied thet the commlssioners Wore proce@ding
judleielly in melking thelz reporls n goming to a_cbncltg.sion on
this point it is necesaary to deal with thé CaGe oA i.'[}g oW

particrlar olroumsbances,

Inspyument I vas v fc—m?cd to Re V. Maclaplane 32 Co Tio Ra
518 ag on authomtv Fop the yropo sition thaot bhe ‘Ea:*:l'bﬂ.mal

herﬂ wan meroly advisory and the Hinis b-:—w“s pot wag an execuiive @ :
\ ) Ay
tmt wpon uhe advice g*l*uemo T think the caso 0.5‘ Re Ve I’«Iacfarlmm

I' "~was dealt with vory woll ‘h;r Jorclan s Fe .Ln 1..3!: g r se Wilsows Xo gi_:fs

_ / and Qthers &
e B R A S N T

S TS

it iy




EX

3 -8~

I
-1

and Others Né_e {2)

Pe568s i

1940 Vol, 40 State Reports (M.B.We) 1e559 -

Unfortunately, ihat case upon appeal to the High Court wes
decided upodt.a questlon of interpretation and 1t wasnot foumd
“ngceasary to deciﬁe vhether or not prouibltion wouvld lies I is,
"imx?ever, sound reusonlng supporied hy the other two Ienrned Judges
-of the I‘ull Gnu“r*he
. l Upon a roview of the pectlons under Part 1V of the’
ahlic Servig& Ordinence 1949 {(No. 5 of 1942) I am uneble %o see

hat the Gom,sﬁioner, and the Fromotions Appeal écm}.{’ﬂtee are o

ws:furm.mcrelzr executlve acts and that when i:hm*é is ‘an appeal '
viich goes td|the Secretary the latter is +0 a ot othdrwise than

udicially. 1 do not see furthermoroe, that a peraon affeeuec] or
Likoly 5o be '-af.’:t‘ected cennot makeo ap;p}.lc,atiun E‘O? m*ohlbi‘(:ion in the
initlel a{;agas, thaot ig, as coonan s abtep ls taken to interfare
ith his righto. In my view prohibiklon cen lie eguilnst the

il

’E com_efnow to oconsider the @estionas Ho whe'i,hor o not

PEOPONGeNT e

the Cﬁmmnuaaio:;er and the Promotions Appeal Committes have

:jurﬂ.aﬁiction :%6 Interfore in any woy w:m‘;h' the npplicant in his

]
einuoc‘t by ﬁhe Governor-General ag hoad or the h‘erea, W qa made 'by
o 7 smbsw.l (2} of the Pol.}t-e Foroe Ordinknco mibject to the
:Puﬁ ic %crvicé Ordinance J.92 ulE)J.;O,, the merbers o;i‘ t%le |




LY

g

i - . < T

pbaocnea, est oult in sectiong Bl end 22, - There was, too, an

| Apxdliory Buropean C}ons'”‘bulary whrr-.h included Diasteict Qfficors
iwho , While Liolding thoir office, were decned to be commlssioned .
io:tt‘ ficers o‘f‘ the fumiliaey Surspean Coned tobulory, Thie
Au«ili‘,wj Fores was sibjoct to the Dublic Service Ordinance aud
:rscaivaﬁ. the pay and ellowances under that Ordinance,

. The Commissioned (fficers mnd Wareont OfFflcers were
sppcinted to the Muropcan Coomstabulary by the Adminisbratory and.
pricr to the wap, in eddition to certalnwarvant officers, three
';In@pegtor:a of Pollce, of which the spplicant was one, bhod been

_mppointod to Rabswl, lae, and Wan t’espi,ct»velya The applicant was

gthe wonih 01‘ Jammary, 191, on &n Inspec’bm? of Police in eharpdé of
thc Rapenl Police District. Upon the :mesio:n al 'bhe Tarprlbory of )
 New Guineég by the Japeuese in 1042 t.he applicant went to
ﬁnstm‘i.ia and joined the matrali an Amnaﬁ Icm S8

- ‘Ihe Agministrailon of L.he T ?i*[.oxy cn. "’a'gjua. sné that of

-i,hc, ‘“’Pﬂ:*r.} Lo«v of Wew Gnincn' ceas d B0 fune.T,ion in B 'bf'uar;jr gh2
|m‘flng o the Japanese invasion, and Eu‘tional demr"itﬁr (Bx*beﬁnal

- Soppitorics} ’E?.“f“ulﬂ'ﬁioﬂﬁ (&uauuto sy Rulés 153&:3 Nco 200 Gazebted on
3 27in April, 91,.2} . Dlaced the Gdimtﬂi%‘ﬁ'i‘ﬂuiﬂﬁ and conwol of the tvo
;Tez*ri'hor;l.e_s in the bhends of‘ the E:‘.i.n.’umr oi‘ gtate {'G’L" E:fuernal N
'imeﬁr‘ wlage Under Section 21 in Payd 111 ﬂf these ‘Rogﬂlﬂu]c}"}.s i.he
-e*ccfcie,e ‘o:f' all ov any of Lhe POTRTE ﬂnaumeﬁ.ons veswa by or '
'mc{ez’ say *low in fores on the 1Lith day oﬂ“ll‘emmw;r 191}2 in the

: efm."ccmr ot Papu-a or the ‘ierr}. sory of Mow { m.nm in the
’Mmin:].a‘hra‘bor or any authority (other then L:ovrit) , was taken awa.y
ané‘, vosted i the Mun.auer The lows of ‘ino'uh Territorms though -

_‘ sbrogatad or suapeudeds

Tn 1945 when G3vAl AdmiuLetrotier 1 was abcm‘!; %o he z?eawﬂc.d

311116.@:' the Panua-Hew gndnea Provislional txammislmaf mn tfw'zs b A9L%,

./Em?ni L 254
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1*:\116.0?@:3_ inoperative ‘mr tho most pord in *L*ho c 1‘011&'&13&21668 wam, .aot:

i A "

TS e e e T A ST

: [}"J.qu“iy ® Yerrent Officer, bul was promotod t.o o ommissloned rank ghouty
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N Es™

n- anticipation of the pesslag of this Act, the apnilceent
nformed by s lebter signed by the Yecretary, Department of

ernsl 1 arr:.tories dated 16th August, 19!.;5 (Annemra VAR o the

licont’s allfidevit evorn on s eventh October, }.9_92’.,- and filed

this application) thet he had beena ssignéd to $he. position of

spoctor of Police with 2 named salavy. Thia was a roneced: 1.etter ;

ich wae aﬁ.q;esscd to all former officers in the Publw %rvice
: Papa, a_:ﬂi,the Pubrlic Serviee of* the Terrliory of mavr ﬂuinea, and
1mr'poruc& 'i:o ma¥e the ap cintments o the Publie %Berv:.ee of the

oaris ionn:i_ li?mj.n,l.straticm of the Teﬂ.t'i'l,ory of Psmua-—?}?ew Gu.neao
b !

Ihe natlellof the appli L.an'ﬁ later appeared in thé listl

fnnexure "Af;!fsa' the affidavit filed by the i"esrmmlon'ﬁs in 'bilis
prlication) oi‘ appeintments to the provisional, Pu'blic ‘Service of
e 'l‘orx'itory

of Papua-Few Guinoa d ated 16th Detober, ;19&5, tand,
sipmed by ﬁha bccrobar;tr of the Depertment of Exiternal ‘Porplitories.

e f’wpua-ml\rew Gu_nea Provisional Administration Act 6.:16& not come
ato £oras ?JI:.L:E.J. 30%h Qctober, 1945,

How hm could be appolnted o
wyice In €

h@ ?row.sional Administration hefore the &rct con

stituting 1t camb inte existence, is dAiffjoult to see,; butb i"f: is
supposed. that it was considered that the controlling power given o
the Ministen ﬁncleﬂ "u.he Rational Becurity Rg,gjula‘bi::ms which were
x4l in oge:'ai.ion was sufficient aubhow

it

vity. I am undble to £ind

ny val.:.datlolx;: pf the eppointments in the list referred to., In

. N (Y : :
any evend the'aﬁg;licimt agpmwned duty in the Provisional
Admimstram on zm& together with the vest of the names conta.lnea in

Ll: e lis% is g:re nmec‘l to have bheen ap;noa.nted to $he pﬁrwca in ﬁhe
Provisional Adminiatra:tlon, ° ‘ ! '

3 :

~ Upon the o atablishment of the Provis d.onal Admm,i.strahion
uhl." foimer ae\:wv:. cos of Fapua and The M‘—maaLeﬁ Territory of New
Guinoa bocsme one for administretion gl:mposes, and there was no
oporatlive l’u’bl:ﬂc Service Ovdinance goveraning botly, :.13’;'{:1 Zhere was
- none auring t}gs prow.aional perlods Vaon the anﬁa«-“fioi:’f C-:-t;i:inea.
onv.nsj onal Aanun:i_s tration AGh became low 'Lppolnhﬂlunu{:' WO maﬂs [v 3

“virtue of Ecction 15 of that aat to the provi.a:.ona] Pu*uolte

3 R R /Servicm




Servicee
Thoee were in operatlon at the dale of the letter referred
to, end §4il1l mre, two Ordinances, ong for sach Terrilory,

ostablishing police fovces for the Torviterios. These vwere Forp

Papue the Royald Fepusn G;:Jnstsnhulazj,v Opdinance 193‘9-@91;0, and for

Bew Quinea, the Pollce Foreco Ordinance 1930-19L0, __E't is tobe

pomenbored that it wos o be; and &b seamG, o composite

odmiaigtration of the two Territories under the Rapue-New Guines

Provisional Ad A&lninis’-1=ﬂtion Aot 1945,

. The office 4o which Lhe apnil cont wae', appo:ln ,ecl op
assiged e s it 18 pub, mmd vhat he t;ccapmd at mw'h time was
“Inopoaton of Police™ with o named grlarg. Do wos noty therefove,
apﬁoin“cad ag an Inapoctor of Pollige sithor vnder the Reyal
Poapuan, Constabulary Ordinance or the Mew Guinos Pollce Poroe
Ordinance, 4L vas howcve;:, a1 apgo*f niment to ake elfect unde:i:' ths
provigional Admilelstration s horely af terverds 'Im be establiched;
and he enbered the sevvice of Hhe pl‘c’ﬁsiozwl Administeration.

The Offf sers of the Rojz‘l Papuan Congtabulary were sub) ok

1o the ¥ublic Ssrvice Urdinanca off Papus. Vhae fov Ii‘w:'o;gean Officers

who were in the pol-] ce foves urdov Lo the war wers classified ez

the Subiic Service Regulations, The pay and allowances {(If omy)
and the perlceds of soc; *‘t.rit..e of the I‘oma werg $0 be f‘lmd by
Reg,w;zlatioﬁs,, Tt no Regwlations were ever made under seation 5 of

the Royal Pepuan Constgbulery Ordinands 1935-1940.

By sectlon 5 of the grmmwz\m\v Garines Frovisional . |

chlmj.niﬂbfa ton_fel 1945, the epepation of seetlons six i‘,o thiphy

four of the New Cuines At 1920~1935 and the operatlon of

sections tent o fifteon; sue‘la.mm agvends een and, eigmeen, trontye
two to fortb-three, sectlone Lfortysixz, fa'm’;y-sevcn Pha gcetion

ity w epe suspended, Tab nathing_.»; was 50 affect the operetion of

eny laws under sny of those sectionss The Administretor in the

2.56
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Provlisional Admlinisteeitlon T rom E,;mc to 'f;:um, amoim;eﬂ. police
Gi'Ticers olther urder the BEoyal Papued Gom Lebulary Ordinance,

3. wetdon 8, op under the New Gulnes Police Foreo Ordinance, Section

'.Ellmm was this oarious position then that in this
aoint yollce forcs for adminliatraiive puz’poa}eé thoge who haphenad,
40 Bo appointed under sectlon 10 of tho Tew Guinea Police Forcs
-Ordinanc:c_v. vore not subject to t‘m:i Public Serv;i.cé Ordinance of New
Guines, and those who heppened lo 'Lae appoin‘béﬁ“by wi ?tﬁe of section
8 of the. Royol bonsﬂ;shulsw Qrdl nrmce D:I.‘ P'aptm verae subject to
the Pu'ralin Sa:mr: ce Ondinance of Papuaﬁ so thas ..;alarya:'mcs anc'L
pmmot:.ons could nol he govcrﬂed by the Pm'hlic Sorviee Ordinance of
the one, bt c.oulc:'l be wnder the other, pvovwc(i thesae Ordmaﬂe.ea
worg in operatlons ' . :

" goweblmes the mmmps 1on0d OFf Lonrs appo;.n:.od und.ez-
Socticn 10 oF ’sha ¥ow Gulnea :Polieo Foz*c'e Ordinmce wvare
serving 'in ?apua, and somelim:g Iun How Guinca tma:_ the seme with
peapect o those appoinied wiicr aectlcm 8 of the Royal
G‘onai;abu:%.ary Ordinance. The appiicant himself served st Port
Horeshy in Papua md atb Lael and Bobenl in Wew Guineca, To my mind -
during the Provislonal Admindeteetion the DPublie éervice.
Ordinoncas and Regﬁlatians for hath ‘i‘carri'tw_i.ess wore for sasenilal
pumpc;ae_m;ﬂormant wecause of the fusion and all appolntients were
provi nieﬁalq J:}t13?‘1..‘\'tg *l,he l?rovis :.onul Aﬂmini.swat Lon bhe pplicant
uas <‘lex=iving uhml.evcx' h e,ncfi G hL. S oacived, xmb f’mm the e
] mea Po‘! ica Forcea Ofainance ’ Tt from the pro vi..’.ionnl
orga:nizati on sc—:d: up for 'Lhe Publm Sarv“icca @en@rally, ALY o-hhe.r
pol.r.ces ﬂfi‘lcors wewa in the some 'hmt, ' _
The Provm’t onal Adm.i.nistmu.mnc ime to sn end ob 30th J‘unc,,

[ N

1ok3, when the Papuu and, Noy_Guines Aok, . 1949

rems

ceme into L‘owca o lmt &”ul:;ra 1549 and ¢ c;ublon 5 Jﬂe‘goalcd the P 'gpa.w :

O s LT

Naw Guinon Provisional A;ﬂ_@‘a).nl.s L.vmd;,;m Aot 19#4)& %ation 30 of The

'&‘a-nua ond Wew Chaines f Aa.t 19149 f..-rcmec!. Y Pu.bl.l.c bea"‘\n.r'e For the

JTerplbory 257
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Wlﬁ“ :

ne ’ éfr:].trmy zinc}. tw secblon 31 1 b wag 4 oelared 't;ha'h Ondl hences

cpcm ad. ‘b;gr Sacbicm 3 of Lhe Papua apﬂ Hew’ Gujnea Aﬂmmiﬂtﬁatmn
ot Notm.’shstandmg the re:pcal of the Acts repea:toa by

oction 3 Bg. “fhe laws mede muier them, wick .Limludcas ord, nanr'es,
) oominued in force in relauionto tho ‘.I?am.-l.tor;r 1.,0 which

hey 'belom:;ed& A Lo o |

Tho Pabl.m ia Bervige Ox.'riinancc: 191;9 e gﬁzetteﬁ on, +23rd
E
ULie, 191;3 ntha’c. is before the Pepns and Wew (%uinca _l_ ' Ty

PR [ ]

Ack, , 191;9 Lﬁe o ons uﬂmﬁi on wh,.cb g ave povier o opdain g he
.'Pu“b'lio Sex‘vme Ordimnce, ‘. Tt becmne nacoasary ks eux*a Lh‘ls 80

“the Pu'bh Service Adaphat tion Ordinancs 191;.9 Wc:}a paasaed and

:p-a e’&tea n 2Let dJuly, 191;9\; This 'la'l;’sem Grdinance effoched
. ce:?i.mr- an.cndmcn‘cs 8180, 'bo the Pub"l ic Servige Oedi ngnce 1949,

Saction 1 was amended by omi'l.'t ne Eu‘bnsect:i.m {1) thus leaving
s bhe ne\fsu‘ifsecﬁion {1) the olcl sub-seotion (2) readinges

ey L
Tollowsse:'

wphe Puplic Service shell condist of throe Divisions
| R . .
hamely =

i; The Mrst Divieion
! The Socond Division

amd

ntes 2T S

ihe Third Divisioﬁo #
_ . It wos not untii 9th laovemhnam 1950 thet the Public
- Beryice Réy'rﬁxlations made under 'bhe Ordinance, §era gaze‘i}‘ueda
Fo.u.low:mg. 'an promolgation of 'bkm Pegu;tatlons it c:&:.iun was L aken
'm pilace the officers of the Eubllc Hervide in the varlous )
ﬂivisu.ona. ~ The membere of the Police t‘orce for bo u.'b, Terri{,or:les
‘were r)lacéti in the 2nd’ Divisiole o

By the Ppblic Service Owdinenees Repeal Ovdinsnee 1950

(W0, 4O of 1950). all 'the Public Service Ordinences in force in

hoth Terrd terlog were T’apoa.Led 1leoving the Bghlic Servige

: Crrﬂiﬁﬁmeel 19!19 +he governing Or*djxnuce Top b he o odblinod 25 8
(S5 annanaay BE

/Territories J52
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it orieds i i

Seobion 20 of the Police l‘orea Ordinance 1930=*19b,0

Ne\‘T Guinen declares that members of the Turopsan

22-1929 of the Tez*mtopy o2 Lhe regulations thereunders I am

{ln".m.‘beﬂ to hold that bccausc—z the Public 8. .rpyvice Ordinance
22.1929 dis novw repoaled there I an dmplied repeal of S\,c“aion

of the ?o‘lice Force Ondinence,’ for Seotion 20 has become

mccd in :1.1,3 @c%nc‘zemng and what is left im "mewbers of the |

Em:cpes:a'(}ongtajmlamr ghall not be subjeat to", which is
1

3 | howover, ‘oha't; this seotlon is saved Wy
i
ection h? ﬁﬂ Hhe Orctinam.e Ini:crprotatlon Ordinance 1949

No. 1 of :isfwa) vhich reads aobllowai= "Where in an

rdinanes P@i:arence is mado to snother Ordl nance and that ofhor

HPOINENAG J.B subscqu.en‘t._y amended or en Ordinance ls.made in

he reference poall, 'from the date of the anendment or
ubﬂtitu'tiong be deaned o be to the amended or suwbsiltubed
1 nence® W‘he peference then in Scetion 20 of the Police

‘orce Ordinance is vo the Public Service Ordinsnce 1949 unless

the Tepritory of Papua or the Wew Guinea Policg: Poree of the
- ) e,

Poreitory of New Guineal, - Secom;tlj‘,,‘ there i seclion 19 sub~-

s{:cj\sion (L) s '°-'— Mihe Minister may dispanse kﬁth the period of
prolmtlon ~+(a) in the cese of appointmenty o the Publid

(1) :| o0fivers from the Public Service of the

P ;! Commonwealtli, a State o &, Perritory of

5.
b

or vnder the subbority of the Commenwoealbhs -

muabalamf shall not be subject to the Public Seryice Ordinsnce it

ubabitwbion, thcrefor uhen, untoss the conbravy intenblon appmms.

I
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(‘Li) I Menﬂoers of & Police Fores of bthe Ter”ﬂ.ztory, and

(111) Exempt OFfficers, and

(iv)""{ Persons eppointed under Section 15 of the Papua-
' How Guinca Provisionsl Agministration st 19l5-

< 3946 whooo appointments heve been confirmod.
reodsi= %(2}) In the'c ase of the appointment tothe Public

Aw officer fyomthe Public Gervice of the
Commonwaalth, & State, a ‘l‘ér-z‘*:i.‘boi?y under ‘i‘.heii
:authm?i'by of the borzmomraalth, o an officer!

‘of an inanrmnentali ty of the Gomncmreal'bh which

ig subject to the ;provismns of the Supevapmuabion

'_ A membor of & Police Force of the Territory
An o xempt offiger, op |
A person Lempdrarily or 'oa_sual:i.}f amployed in:
the meryice,”
. the appou‘.ntﬁ:ient way be at puch s slary within the Limits of
orlaxy p'rer;crihea. Tor the oflice to which the appointment le made,
ar is f:i:_x;eriitE f‘by the Mnisten. ™
‘ Eoumhl? , thare iz section 22 which ls ag folloves-
“22(3:.) Subject to this-Ordiaonce where a member of &
Pol?.ée Force of tl}a Territory is appcim;ea_ o be an
off'ir::er of the Public Besvice his sevvice in that Pollce
For‘o:é phall if eon‘binuou%; with his e orgdce inthe’ a
I?ublic Service he deemed o he service iri:‘__bhe Public
~ fae'wiceo : S . 1
(2} A member of a Police I‘orce of the Terviﬁol’;sr
who lis eppointed to the Public Se.evica ghallh ave suzh
seniori*hy as i3 detemmined by the Gomnﬁzssionern
Tm;sc sections sghow thot a Police Force of the

Tm.rritoﬂy =1]is ‘sontenplated as beling ouimide the Fablic %ervﬂ 153

Or-d_mmae, Al C : 260
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Thipdly, there is sectlon 20, sub-sectlon (2} which -
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The eonl:rary J.n‘tenm.on.. tomy mmcl, does noL appear so ag

removu the foree of gection 47 of the Ordinances

ointed u..o *I;he Police Force of Wew Guinsa oniy m:'e not subieot

the Pu‘l)lic Servi.ce Ordinsnce 1949
EN may be that when tho Public Service Commissioner placed

he off,lcc‘v*i:; of the Pollce Force of New guinea am:ointed under
sction 10 He tne Polj.ce Foroa Ovdinance in the 2nd Pivision of the

ubj,m Bew Eq,e, he was aching beyond hﬁ.s powerc, lf there vms
o{,hmg ILCM‘.‘DI to it than h]l&ba Put the GOHJIﬂl‘BE\J.OI.‘L@Z‘ was meking
rovf!.sion fh posi‘tlans anc'l salmo'i ea Tor 8 ccm‘hinﬁd Hovee, f‘or a6
ar aa X ca% }sée co-'miasianeﬁ officers have 'beea appointed lboth

0 the Royal I:‘arxuan Oonstatulary and the New Guinea Police Fores

nd for adminisbrau.on purposes performing dubties ixs the

I .
erribory o'il Papue end Wew Guinca ns-a W}mle, At no time’ cmﬂa

Service Orq%.:ixanee ‘of Papufe - '

T4 ial% 40 he considenod p o vhether the applicant was in
faa‘i} appoin'lﬁcd to the Police Fores of New Guines upder the
soshority 0‘1 the Papua apd Ney Quipes Act 1649, Th io o fact
that ths applican‘t was ap":o:i.naed +0 the New Guines Pollce Fores

prlor o Lha! war ond ¢ ontimmed in such Porce until the evacuation

in 1942, IL s true that hewas an Inspvcho of Police in the

Provisi onal Adm:lnisﬁration dnd unde'r- the Iﬁub}..’z.c fervice o*f“ that
Aammisﬁrat#om Bot his onl:r mnoinunem; inthe Fapua and Iiew

-Gu&nba Aamifistratﬂonwashm classifd caticbn An t.he Pu,nlﬁ_e HBervige
when he wqa placed in the 2nd Divisilon . in_ the Regul a*z.ions made

i1

ndlor 'i:.ue_ Pa‘blj. o Service Opdlinmees 1949

IL i:réé not - rovﬂ.decl that o persoa who was dn the I\Tew Gulnea |=
Police I‘orcéa prior to the war would uport hig Lokin@: scrvﬂ.ee in th@|
‘ Pruvi.n.!.onail Mmﬁ.nistrmim be autanatically réturned to the New.

| | S SR /(;J-iimea © 1961
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| CGuines Pcél.:i.ceo Inf act, he was sppointed to the Public

Servics oaii'- +he Provisicnal Adwinlstretion. Probably 1t wo‘\‘x.)_i//} B
have'been' proper to aphoint him woder Section 10 of the Police ;
Popee' Opdinence s appointments both to the Royal Papuan
Congtabulary and e New Guines Police Forco wers mmde in 1946
FTollowing 'ﬁh.e resumpiion of oivil adninlatration. . He should
have heen le}ppo:‘mtcd'to ona ov the other of the Policéﬁ' Forces.
What it 1#: Guring the Provisional Alministration? A member
o!.’ tha Pgl 1puan Force or a ;zmmbsr of the New Gu.inga Fores? He
.ahould h alwr eome under one or the othcnr ‘buis which, and I can see i
no evmerﬁo that he was wc-~anpomued to the New Guinea Folice
Force ol bhew unﬁor tha Proviraional Admmistmuon or the ;preaont
pe rm&ment I :’m:l.stro*&iom» : o 1

’i‘h.%ra- is @ list of 48 sppointments of Ocrmisaioned
Gfﬂ’icavs‘iﬁ pueguance of Scohion 10 of the Po:lice Force Ordinence
19301940 01‘ the Territory of New CGuinea jublished in Gaszetie
Wo L5 of nd August 1951 on page 295, tul the apnlleant"s name
doen not ai)pear 'thereim ) -
'T'h@aprﬂinaat in his aeemﬂ affidavilt filed in the

applicatich in p&ragoauh (3)(«3} thereod acnlares thet he- ‘has
nevep mndg:): ond subseribed the ombh reguired 'Lc be made and sub-

soribod béi’ore appolintment to the Public Service by section 18

of tho Pyblic Service Ordinence 1949, but he doce say in
nafagmph!a.(@.) of the affidavit thel ho made and subscribed an
oath umier hhe Royal Papuan Congtolnlary Ox’a:.nance 1939~1910

L,
of the: mrrﬂ.tory of Papua. What % BUpPpOSe hc lB referring o is

3'3.,i- ‘the D\.c.lqrﬂt,mn oL .bn}.is‘f,manb sed owk :Ln sacti~.n 7 of 'Lhat
' 5: !
D&?dlnallcei' ;

'
-~ ]

.s.t saems to me. the am}licemu 1n rm;tl\::v.nm the

dcelara"citmc ame under the Royal Penuen Qonstabulary Grdinance
1939«-19)4{3 during the provislonal Admn,;.strata.ono The Publlc

fervice Qo I i 55101113‘-‘* hovavoer, appcam to &cco’sﬂ‘ 1t that the

ST ,- -,;n_ 262
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In paragraph 6 of his affidavit filed in the application, the last sentence thereof reads as
follows:-

“The Palice Officers in the Territory occupying the afore said classified
positions are appointed to be Commissioned Officers of the New Guinea
Police Force.”

This classification was that notified in Gazette No.10 dated 14"™ February, 1951, the
applicant was in that classification. The Commissioner may put it in his affidavit that the
applicant is a Commissioned Officer in the New Guinea Police Force, but | see no
evidence of it.

There has been no fixing of rates of salary or allowances for the New
Guinea Police Force under the Police Force Ordinance since the permanent
Administration began on 1% July, 1949 independent of the Public Services Ordinance
1949. The Police force was serving as a whole for the Territory of Papua New Guinea.
The Force as a whole has accepted the postings, the positions, and the rates of
salaries as under the Public Service Ordinance. The applicant himself has accepied the
postings and rates of salary as determined under the Ordinance and personally
opposed an appeal against his appointment as Superintendent Port Moresby earlier this
year. On that occasion he accepted the jurisdiction of the Tribunal. What the applicant
is seeking to prohibit are the proceedings on appeal lodged against his position in the
European Constabulary of New Guinea Police Force. His position at present in the
Police Force of the Territory was derived not by virtue of the Police Force Ordinance.
Indeed he has not given a position with appropriate salary under the Police Force
Ordinance. What he has now is what this Tribunal plus the Commissioner was
instrumental in giving him. All it is doing is seeking to rule upon a position which it has
itself created, either in the applicant's favour or otherwise.

| do not think that this is a matter in which prohibition lies and | discharge
the rule nisi.




