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1981 The pe t i t i one r  is t h e  losing candidate of the  Upper 

June 17.18. Mendi Constituency i n  t h e  Southern Highlands Provincial 

MENDI, Asserbly e lec t ions .  The f i r s t  respondent is the  winning 

candidate and the  second respondent was added, by leave 
HIGHIANTE 
PROVINCE of t h e  court ,  a s  a par ty  t o  t h i s  pe t i t i on  under s.187 

P&?T .T of t h e  Provincial Government (Eleckoral Provisions) - - .,~ - , . 
Regulation 1977 (as  applied) .  The pe t i t ioner  and the  

f i r s t  respondent appeared i n  person without l ega l  

representat ion and K r  Grfgory apgeared by leavs of the  

court  on Sehitlf of t h a  Electoral  Conmission unZer 6.198 

of t h e  Provincial Gcvernment (Elec t r ra l  Provisions) 

Regulation 1977 ( a s a p p l i e d ) .  

The y e t i t i o n  i s  brought under Part 18 of the  Provincial 

Government (Electoral  Provisions) Regulation 1977. This 

regulat ion wzs made by t h e  Bend of S ta te  under the  

r rov inc ia l  Government ( P r e x r a t o r y  Arrancxments) Act, 1974. 

This regulat ion a3pl ies  t o  the  Scuthern AIghlands under t h e .  

p rov inc ie l ' l eg i s l a t ion  naxsly Provincial Elections A*, 1979 

with the  necessary modifications s e t  out under t h i s  ~ c t .  

There is a fu r the r  mendnent of t h i s  rr?vincial  Act which 

i n  f a c t  repeals  s.109 of t h e  Provincial Governnent 

(Electorel  Provisions) Regulation 1977. The l s w  applicable 

i n  t h i s  instance is t o  be foun? i n  the  rqruL&tion and the  

~ c t s  re fer red  t o  abcve. A l l  of t h i s  k w  i s  now conveniently .~ 
coy i l ec l  b y t h e  E lec tc ra l  cofrmission which is entitlGd , :  
Electoral  Lnw f o r  Provincial  Government Electicn; f o r  the  



Southern Bighlan&. For convenience i s h a l l  r e f e r  t o  the  whole of 

t h i s  law as t h e  Provincial  Gcvernmint ( ~ l e c t n r a l  ?revisions) 

Regulaticn 1977 [as  appl ies)  .,, 

&'c t h e  ou t se t  of t h e  hearing ce r t a in  preliminary matters 

were ra i sed  by counsel f o r  the  second respondent and it i s  

convenient t o  deal with these  matters  f i r s t .  

The f i r s t  p i n t  r e i sed  wag t h a t  t h e  pe t i t ion  f i l e d  herein 

6oes not  comply with s.l8d(d) of t h e  Prcvincinl Government 

(Electoral  Provirions) Rt?gulc.tion 1977 (as applied) and according 

t o  t h e  provisions of s.196 t h e  p e t i t i o n  cannot be hear:?. S.184 

is i n  these  terms: 

"184. - REQUISITES 01;' !T~~TTICIIJ. 

A p e t i t i m  s h a l l  - 
(e) s e t  out t h e  f a c t s  r e l i e ?  cm t o  inval ida ts  

t h e  e l a c t i c n  cr return: and 
(b) spsc i fy  t h e  rn l io f  t o  which the  ,%titioner 

claims t o  be e n t i t l e d ;  and 
(c) be signed by a candidate a t  t h e  elect ion i n  

eisg;ute o r  by a gerson who was qual i f ied  t o  
vote a t  t h e  e l ec t ion  o r  by t h e  Electoral  
Commissioner; am3 

(d) be a t t e s t e d  by two witnesses whose occu2stions 
and addresses a r e  s t a t ed ;  and 

(e) be f i l e d  i n  t h e  Reqistry of t h e  National Court 
a t  Port Moresby within two months a f t e r  t h e  
declarat ion of t h e  r e s u l t o f  the  e lec t ion  i n  
accordznce with Section 153 (1) (a). " 

Section 186 is i n  these  terms: 

"186. - N9 PROCEEDINGS UNLESS REQUISITES C W L I Z D  VITH. 

Proceedings s h a l l  no t  be had on a pet i t ion unless 
t h e  requirements of Sections 184 an3 185 are complied with." 

A second ,point. was r s i s e d  br;t t h i s  r e l a t e s  t o  the  meri ts  

of t h e  case. This second point was r a i sed  i n  an attempt t o  

determine the  mer i t s  of t h i s  case without considering the  

preliminary point  ra ise6  above. Hcwever t h i s  secon3 p i n t  cannot 

be dec is ive ly  determined without ~rocc?eBing t o  hear the  evirlence 

and t h e  f u l l  arguments on t h e  na ture  and t h e  scoge of the  grounds 

upon which the   eti it ion is basee. whether o r  not t h i s  court should 
go on t o  decicie the  second point  on its m e r i t s  depends on t h e  

. ~ 

ru l ing  r a i sed  hn t h e  f h t  preliminary point.  It is necessary t o  

decide t h e  f i r s t  point  first. 

I considered t h a t  a ru l ina  on t h i s  pc in t  would involve .~ 
.im&rtant goin ts  o f  l a w '  end could be  f a f a l  tc th6 pe t i t ioner .  I 

i n d i c ~ t e d .  t o  him t h a t  I was v i l l i n g  t o  stnnd over the argucents 

on t h i s  point  t o  a l r t e r  3 s t e  u n t i l  he obtained prgper l ega l  

rezresentat ion.  H e  i cd ica ted  t h a t  he cou.ld sffor.3 a pr iva te  lwyer .  



However, a f t e r  sane discussion and consideration he indicated th?.t 

t h e  matter should proceed an6 t h e  poin t  bs Setermined without 

lerjal representation. I adjourned t h e  matter.&or two hours sc  

t h a t  M r  Grepory could give fu r the r  research t o  t h e  point. 

Par t  18 of the  Provincial Government (Electoral Frcvisicns) 

Regulation 1977 (as applied) provides f o r  disputec? elect ions.  A 

person who wishes t o  contest  an e l e c t i c n  resul t  m*? f i l e  3 pe t i t ion  

i n  t h e  National Court. A p e t i t i o n  i s  i n s t i t u t e d  by ccmplying with 

t h e  requirements of s.184 of t h e  Regulation, an6 s.185 o f , t h e  

aequlat ion which requires  t h a t  a t  t h e  time of f i l i n g  t h e  pe t i t i on  

t h e  S e t i t i o n e r  s h a l l  deposit  t he  sum sf K200 a s  secur i ty  f o r  costs.  

S.136 of t h e  Regulation is s ign i f i can t  because it reauires  thz t  

t h e  r e q u i s i t e s  i n  ss. 184 and 185 a r e  'conditions precedent t o  

i n s t i t u t i n g  a proceeding by way of p e t i t i s n  in  the  National Court. 

The e f f e c t  of t h i s  ~ r s v i s i o n  is t h a t  unless the requirements s r e  

com2lied with the re  can be no proceedings i n  the  Rational Court 

a s  a matter  of law. In my view t M s  is c lea r  from the  provision 

i t s e l f .  It i s  a l s o  c l e a r  t h a t  a l l  cf t h e  requirements in  ss. 184 

and 185 must be corc.glicd with. I th ink  those nrovisions were 

intended t o  make ?. d e f i n i t e  cut  off  poin t  a f t e r  which there  woule 

no t  be any quest ions about the  r e s u l t  of elect ions.  It may be 

q u e s t i o n ~ b l e  t h a t  these  provisions a r e  too  technical f o r  many 

Fapuc Pew Guineans wko would not  have access ts a lawyer. However, 

a court  of law has nothing t o  do with t h e  reasonableness o r  

unreasonableness of a -provis icn  of a s t a t u t e .  I f  t he  s t a t u t e  has 

c l e a r l y  excressed i t s  in tent ions  no cour t  can disregard it. See 

v. The Charles A. VcoelKr C o n w ~ n ~  (1). 

The next question t h a t  a r i s e s  i s  whether t h i s  court has 

power t o  disaensc with any of these  rfquir-mnts o r  power t o  exten6 

t h e  two months period i n  which t o  cm$y with the requirments .  

The method of disputing e lec t ions  i s  a r igh t  given by s ta tu te .  

This  i s  a s t a t u t o r y  creature and if any such power i s  given it 

must be found i n  t h e  2rovisions of t h e  ?22licsble leg is la t ion .  

There i s  no such 2ower given un6er t h e  api-licable leg is la t ion .  

The c loses t  grnvision I can f ind  i n  r e l a t i o n  t o  t h i s  goint i s  

s.193 of t h e  Regulation (as  apglied) and it is i n  the  following 

terns: : . 

"193. - REAL JUSTICE TO BE OESEEYED. 

The Nationol Court s h a l l  be guide5 by t he  subs tant ia l  
meri ts  and goor? conscience of each case with?ut regard t o  
l epa l  forms o r  t echn ica l i t i e s ,  o r  whether t h e  evidence .~ 
before it i s  i n  wcordaxxce with t h e  law of evidence o r  not." , 

However, i n  my view. t h i s  previsinn i s  nct  agplicable i n  cunsider- 

ing  t h e  prelircinary point ra ised  here. This provision becomes 
... - .. . .~ 

(l) (1901) A.C. 102 a.t b.. 107 
.... 4 



r e l e v m t  only when it h?.s been eeternined thn t  there  is a pe t i t i on  

i n s t i t u t e d  pursuant t o  ss. 184 and 185 of t h e  Regulation (as 

zpplied) .  This provision becomes zpplicable when the  court is 

Setermining the  m e r i t s  of the  case znd a l l  matters connected with 

t h e  determinetion of t h e  merit .  To read s.193 of the  Regulation 

a s  agplicnble t o  t h i s  ye l i rn incry  point  is t o  bring it i n  conf l i c t  

with the  in tent ions  of s.186. These two provisions appear i n  

t h e  same division. I 60 not think they a r e  in cnnf l ic t .  I t  i s  a 

wel l  s e t t l e d  pr inc ig le  of in t e rp re ta t ion  of s t a t u t e  t h a t  en ac t  

should be in terpre ted  a s  e whole so  t h a t  its f a r  a s  :,ossible the  

clauses a r e  i n  ham3ny v i t h  one another: see Maxwell on The 

In terpre ta t ion  of S ta tu te s ,  12th E<. ,  Ch. 9 'Cmstruction t o  kvoid 

Col l i s ion  with o ther  Provisions' .  SS. l86 an? l93 ?eel with 

d i f  f erc?t subject  matters.  

Can t h e  p s t i t i o n e r  f ind  any s s s i s t ance  in s.155(4) of t h e  

Const i tut ion? This sec t ion  was interpreter? in t h e  recent caik 

of Avia Aihi v. The S t a t e  (2). This p rov i s im was i n t e r , r e t e d  i n  

r e l a t i o n  t o  the  question of whether 's  convictec? i?ersnn has c 

r i g h t  t o  make en applicat ion f o r  leave  t o  appeal beyon6 the  40 

days l i m i t  s e t  out by s.27 of the  Suixeme Court Act. The majority 

of t h e  court ru led  t h a t  s.155(4) of t h e  Csnst i tut ion ccul~.? not be 

intcr:.rstac' i n  z. way which would g ive  t h e  court t he  raver t c  

w e r r i d e  t h e  provisions of im Act passed by the  Parliament. This 

wculd be rjivincj a sower t o  t h e  court g rea te r  than the  unlimites 

l e g i s l a t i v e  power given t o  t h e  P a r l i m n t  by the  Constituticn, 

S i m i l x l y ,  f o r  t h i s  cour t  tc: give i t s e l f  t h e  power unfier.s-155fC) 

of t h e  Constitution would be, i n  e f fec t ,  amendiq t h e  Regul?tion 

and thereby giving t h e  National Court t h e  rower t o  dispense with 

t h i s  requirement. This provision does not give t h i s  court t he  2cwer 

e i t h e r  t n  dispense with t h e  requirements o r  t o  extend the  two 

month period. 

Schedule 1.16 of the  Const i tut ion was raised but i n  my view 

t h i s  does not agr ly  here a s  t h i s  provisicn i s  3nly e ~ p l i c a b l e  where 

a cons t i tu t ional  law s e t s  a time l i m i t .  

Having regard t a  the  matters  I have discussed, I have ni. 

discre t ion  i n  the  matter  and must dismiss the pe t i t i on  i n  zccordance 

with t h e  d i c t a t e s  of 9.186 of t h e  Regulstion (as  applied),  

Pe t i t i one r  .~ : In .   ers son 
Fi rs t , ,  Resnondeht : In person 

~ o l i c i & r  fcr the  Second 
Respondent : Princ ipa l  Legal Adviser 

Counsel : K.N. Gmnorv 
- - 

(2) (unreported) jud~ment No. SC195 Bated 27 Wrch 1 9 9 1  


