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JUDGMENT

2.

When she was on the ground, the defendant continued to assault her by stomping on her
thighs and legs causing her to urinate and wet her clothes. Her colleague Rubiana who
was with her called the police to assist®. The victim was helpless during the assault and
she screamed out, ‘Jesus help me’. During the assault the defendant was swearing at
her and also threatened to assault her more. The defendant threw a fake punch at her
and drove away on his motor bike*,

After the appellant pleaded guilty he was sentenced to a term of cight months
imprisonment. In sentencing him the learned Magistrate imposed a sentence of six
months imprisonment and thereafter increased it by a period of five months for
‘aggravating factors® and later reduced it by three months for ‘mitigating factors’ — so
the appellant received a total sentence of eight months imprisonment,

' Paragraph 1 of the Sentence,

Paragraph 2 of the Sentence.

3 Paragraph 3 of the Sentence,
Paragraph 4 of the Sentence.



PETITION OF APPEAL

4.

The appellant filed two grounds of appeal which are:

i) Whether the learned trial Magistrate had authority to add five months to the
appellant’s sentence for aggravating factors when the appellant was charged
under s 74(ii) and not under s 74(1) of the Act which is for aggravated offences.

if) That the learned trial Magistrate took into consideration matters which were not
material in the agreed facts,

At the hearing of the appeal the appellant’s pleader, Mr Clodumar, only advanced
arguments on ground one,

Section 74 states as follows:

Intentionally causing harm

A person commits an offence if:
a) the person intentionally engages in conduct;
b) the conduct causes harm to another person without the person’s consent; and

¢) the person intends to cause harm to that or any other person by the conduct.

Penalty:

i) if aggravating circumstances apply — 9 months imprisonment; or
ii) in any other case — 7 years imprisonment.
As stated above, the appellant was charged under s 74(ii) of the Act.

Aggravating circumstances as contained in s 74(i) is defined by s 79 which states:

Aggravating Circumstances for Assault Offences

1) If an offence under this Division provides for a penalty if aggravating
circumstances apply, then that penalty may be imposed if the conduct constituting
the offence occurs in any of the following circumstances:

a) the defendant is, or pretends to be, armed with an offensive weapon;

b) the defendant is in company with 1 or more other people;

¢) the defendant intends to commit another offence;



d) the defendant intends to avoid the local arrest or detention of any person.

9. Mr Clodumar submits that it is agreed that none of the ‘aggravating circumstances’ as
stipulated in s 79 were present in this case.

SUBMISSIONS

10. Mr Clodumar submits that the learned trial Magistrate’s act of adding five months for
‘aggravating factors’ and subsequently reducing it for ‘mitigating factors’ was Wrong as
the defendant was not charged under s 74(i). He submits that the learned Magistrate
could have imposed any sentence within the range of seven years but once a sentence of
six months was imposed the Magistrate had no powers to make any adjustments by way
of addition of the ‘aggravating factors’ or reducing the sentence by way of ‘mitigating
factors’. He further submits that the leamed Magistrate correctly pointed out that the
matters he was required to take into account at [97° under s 279 of the Act and this
section does not make any provision for addition/reduction of aggravating factors and
mitigating factors. Section 279(2) provides:

In addition to any other matters, the court must take into account whichever of the
following matters are relevant and known to the court:

a) the nature and circumstances of the offence;

b) any other offences required or permitted to be taken into account;

c) if the offence forms part of a course of conduct consisting of a series of criminal
acts of the same or similar character — the course of conduct;

d) any injury, loss or damage resulting from the offence;
e) the personal circumstances of any victim of the offence;
f} the effect of the offence on any victim of the offence;
g) any victim impact statement available to the court

h) the degree to which the person has shown contrition for the offence by taking action
or making reparation for any injury, loss or damage resulting from the offence or in
any other way;

i) ifthe person pleaded guilty to the charge for the offence — that fact;

J) the degree to which the person cooperated in the investigation of the offence;

k) the deterrent effect that any sentence or order may have on the person or on anyone
else;

3 Paragraph 9 of the sentence,



1.

person;
n) the prospects of rehabilitation;
0) the probable effect that any sentence or other order under consideration would have

on any person’s family or dependents;

conduct was seen or heard by a child (other than another offender or a victim of the
offence) — those circumstances,

§ 279(2) is ‘in addition to any other matters...”; and submits that apart from the matters
listed in s 279(2) the Court in mposing a sentence is also guided by the common law

12.

13.

14.

15.

Mohammed Shafiullah Khan

Judge

in of the Act, sentencing was provided for under s 19 of the Criminal Code of

injury, loss or damage resulting from the offence]; and if not, then it is covered by the
provisions in ‘in addition 1o any matters ...,

In the circumstances, the sentencing principles adopted by the learned Magistrate were




