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IN THE SUPR™E COURI' OF NAURU 

CIVIL ACTICN 00. 3 OF 1984 

Date of hearing: 18/&/88 

Date of decisioo: 

Kaienia for Applicant. 

Pdeang for Respondents 

COMINGKO SATrO - APPLICANI' 

AND 

NAURU LANDS CXM1ITI'EE 
& OI'HERS -- · RESPONDENI'S 

Decision of Donne, Olief Justice 

This is an application for an Order of Certiorari to quash 
the decision of the Nauru lands Carmittee recorded in the Govemrrent 

Gazette NJ. 34 of 1958.relating to land described therein as 

".Aminwen 59" in Anabar District. 

The backgra.md to this claim is cbtained fran a perusal of 

records and reports of the Nauru Lands Ccmnittee \t.hich are in the 

Ccurt records. The land ".Aminwen" was registered in 1928. In 1938, 

in the Nauru Gazette NJ. 37, there was p.Jblished a decision of the 

Nauru lands Ccmnittee involving the land and fixing the c,,.mers. It 

was described as "Arninwen 58 and 59 Ijuw/Anabar". In 1958, a further 

Gazette Notice p.Jblished a decision relating to "knir}wen 58" and 

".AminW=n 59" and referred to Gazette 37/38, In 1970, a decisioo was 

p.Jblished relating to "59 and 5 8 Arninwen p.1. Anabar". '!he applicant 

took no part in any of these prcceedings. He claims he -was una-ware 

they related to the land "Yenuwar" \t.hich he claims is his. He said 

he was unaware they related to this land as it was not specified in 

the various Gazette tbtices. It is na.v evident that the land 

"Yenuwar"i' is in fact what has been described as "Arninwen 59". 'llle 

Nauru lands Cart:nittee in its report to the Ccurt ackna.vledges that it 

is so an:l admits that the previoos Ccmnittee have made an error.in 

including it in the area described as Arninwen. 
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It is alleged: 

1. 'Ihe decision of the Ccmnittee was arrived at 
I 

by a mistake,. in fact in that it included in the 

registration and investigaticn of the land "Aminwen·· 

59" land which was not part thereof but was land 

kna-m as "Yen uwar" • 

2. That the applicant had no way of knONing and/or 

understanding fran the Gazette p..iblicaticn that 

"Aminwen 59" could have been "Yenuwar 59". 

3. That the Ccmnittee acted ultra vires and lacked 

jurisdiction in making its decision and failed in 

its duty to make fµll inquiry into the matter. 

4. That the decisicn was a nullity in that the 

applicant was deprived thereof of his right to be 

heard on the decisicn. 

By way of preliminary :point, the question has been raised as 

to vklether the SUprerre Court has jurisdiction to hear this application. 

The jurisdicticn of this Court is conferred by Article 48(2) of the 

Constitution vklich reads:-

"48(2). The SUprerre carrt has, in additim to the 
jurisdicticn ccnferred on it by this Coostitutim, 
such jurisdiction as is.prescribed by law." 

In relation to questims arising between Nauruans as to the 

awnership of, or rights in res:F€C"t of land, there is conferred 01 the 

Nauru lands Ccrrmittee the~ of determination thereof by virtue of 

Clause 6 (1) and (2) of the Nauru lands Ccrrmittee Ordinance 1956-1963 

(hereinunder called the Ordinance) vklich reads: -

11 6. -(1). The.Carrnittee fus ~r to detennine 
questicns as to the a-mership of, or rights in 
respect of, land, being questims which arise -

(a) between Nauruans or Pacific Islanders; or 

(b) between Nauruans and Pacific Islanders. 

2. SUbject to the next succeeding sectim, the 
decisicn of the Ccrrmittee is final. 11 

V 
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Si.n::::e the decision of the Ccmnittee is final, .it fella.vs 

that the jurisdiction of the Ccrrmittee is exclusive. 'Ihe intention 

of the Ordinance is clear, that •is, to place the respcinsibility of 

hearing and detennining all questions in relation to Nauruan land 

as beb.o.een Nauruans in the -'and~ of Nauruans. 'Ihe Nauru I.ands 

Ccmnittee nust consist only of Nau:ruans (Clause 3 of the Ordinance). 

'Ihat is understandable since natters affecting land in Nauru are 

concerned prirrarily with the custans and usages of Nauru and it is 

proper that the arbiters of custan should be those specially 

qualified to apply it. 

'Ihe granting of this exclusive jurisdiction rreans that in no 

forum other than the Nauru I.ands Ccmnittee can proceedings in respect 

of Nauruan I.and ownership or rights thereto be taken and decisicns 

therem given. 'Ihis finality of decision is subject to me check cnly. 

'!hat is by the right of review of the Ccrrmittee's decisirn by way 

of appeal only under Clause 7(1) of the Ordinance ¼hich reads:-

11 7. -(1) A person who is dissatisfied with a 
decisim of the Carrni.ttee nay, within 21 days 
after the decisim is given, appeal to the 
Central Coort against the decision." 

'Ihe extent of the appellate Coort's special jurisdiction is fixed by 

Clause 7 (2) and (3) which reads):-

"(2) 'Ihe Central Coort has jurisdiction to hear 
and determine an appeal under this section and 
nay nake such order m the hearing of the appeal 
(including, if it thinks fit, an order for the 

pa.yrrent of costs by a pa.rty) as it thinks just." 

(Upc:n indeP:ndence, the Suprerre Coort of Nauru under the Cmstitution 

. supplanted the Central Court). 

In my opinirn, the jurisdiction of the Suprerre Coort in these 

land natters is limited by Clause 7_ to hearing and determining appeals 

rnly fran the decisions of the Nauru I.ands Cannittee. 'Ihe Suprerre 

Coort has no original jurisdiction under the Ordinance to hear and 

dete:rmi.ne any of the questims to which Clause 6 relates. It cannot 

initiate any prcx::eedings relating thereto. 'Ihe a:R)ella te jurisdiction 

cmferred in the Calrt allCMS it mly to affirm or reverse the 

. . 
V 



Page 4 

decision which hqve been rrade by the Ccrrmittee. It cannot quash 

a decisicn:~fu•~~er \<XJrds, all decisions in relation to Nauruan 

I.and en rratters under Clause 6 are decisions of the Nauru I.ands 

Corrnittee. '!hey can be aff.irrred or reversed on appeal, but, they 

are notwithstanding still the Ccrrmitteefsdecisions. 

In this case, the applicant seeks relief by way of the 

carrron law rerredy of certiorari. '!his ancient writ enabled a superior 

crurt to control the action of an inferior crurt and for that prrpose, 

to bring.into the superior cwrt,the decision of the inferior co..irt 

for inquiry into it. Atkin L.J., in a dictum, often quoted with 

approval, explained its purpose and that of the other ancient writ 

of prohibiticn in the case of Rex v Electricity Carmissioners (1924) 

1 K.B. 204. He said:-

"l3oth writs (of prchibiticn and certiorari) are of 
great antiquity, forming part of the process by 
which the King's cwrts restrained coorts of inferior 
jurisdiction fran exceeding their ~rs. Prchibiticn 
restrains the tribunal fran proceeding fur!:her in 
excess of jurisdicticn; certiorari requires the record 
or the order of the cwrt to be sent up to the 
King's Bench Divisicn, to have its legality inquired 
into, and, if necessary, to have the order quashed." 

There is, I consider, no questicn but the Nauru I.ands 

Carrnittee with its limited jurisdiction is a statutory tribunal of 

inferior jurisdiction. In cases where it exceeds its jurisdicticn, 

it cruld be stopped further fran doing so by a writ of prchibition. 

'!hat involves no review of the decision except to the extent of 

ascertaining whether jurisdicticn has been exceeded. Certiorari pro

ceedings, en the other hand, require the Ca.lrt to take over the pro

ceedings, review them and, if it censiders it proper, quash them. 

'Ihe scope of certiorari is limited. It is defined.in 1 Halsbw:y's 

laws of England (4th. F.diticn) para 147 at p. 150:-

"147. The nature of certiorari: Certiorari lie!;i, en 
the applicaticn of a perscn aggrieved, to bring 
the proceedings of an inferior tribunal before 
the High Ca.lrt for review so that the Ca.lrt can 
determine \\hether they shall be quashed, or to 
quash such proceedings. It will issue to 
quash a detenninaticn for excess or lack of 
jurisdicticn, error of law en the face of the 
record or breach of the rules of natural 
justice, or where the detenninaticn was prccured 
by fraud, collusicn or perjury."' 

' . 
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There is no basis for a finding that the Nauru lands Carmittee in 

1958 \o.hen it nade the decision ccrrplained against, lacked the 

jurisdicticn to rrake it. Ha.vever, there is no question that the 

decisicn, if it means that "Yenwar" is pa.rt of "Amin~ .", is 

based en an error of fact admitted by the Carrnittee and is nani-

festly wrong. But the fact that the decision is the result of the 

Carrnittee's mistake of fact does not mean that the proceedings of 

the tribunal were irregular. It does not render the decision void; 

it renders it liable to correction en appeal (Clause 7 (1) of the 

Ordinance), But..in order for the relief of certiorari to be avail

able, the error nust be an error of law. There nay, ofco..rrse, be 

instances \o.here error of facts 'Which are nanifestly wrcng can be 

characterised as erro= in point of law. It has not been suggested 

to rre that this is the case here and for the reasons later appearing, 

it is not necessary for rre to consider the natter further. 

There are, however, three natters in this case which I feel 

rrust be rrenticned. 'Ihe first is the applicant's allegation that he 

had no way of knc:M.ng fran the 1958 Gazette notification of the 

decision that his land was included in it. The notice herein refers 

to "Amirn'wen " 58 - Gazette No. 37 /38" and "Amirnwen 55" - Gazette 
I 

No. 37 /38". The Gazette No. 37 /38 records "Arninwen " as "Aminwen 58 

and 59". The applicant or his predecessors v.Ulld knCM that his land 

"Yenuwar" was lot 59 in Ijuw/Anabar and this fact coold allCM a 

contenticn that he shoold have been alerted to the mistake in 1958 

by perusing the Gazette and examining the authority given therein 

for the declaring of "Amin\Wen. 59". In this respect, Mr. Adeang 

stressed that the procedures of the Nauru I.ands Ccmnittee have always 

been well kna,,,,n by all Nauru.ans and that in 1928 \o.hen "Amin-wen·" 

was registered and in 1938, when it was described in the Gazette as 

canprising Lots 58 and 59 ~ the Oliefs of Nauru according to custan 

'MJUld have called all Nauruans together to hear the decisions. He 

submitted that at those times, the forebears of the awlicant wd.lld 

be aware that the area being considered .\iJc3-S in the vicinity of their 

land. On being present, they wa.ild have had the opportunity to have 

any error in decision rectified, but, no oojecticn was then nade. 

Likewise, he ccntended the 1958 Gazette Notice with its reference was 

sufficient to p..it the applicant on alert. These submissicns have 

substance. ~ver, no evidence has been called and as these-natters 

• . 



Page 6 

are evidentiary ones, 1before a decision coold be nade on them. 

I feel it v.Q.lld be necessary for the case to proceed to a hearing. 

It is further a:rgued that the applicant has allCMed a delay 

of 26 years to elapse before taking any steps to bring his 

claim to cairt. This question of delay is a substantial me. The 
.AA(,• ' .... 

applicant seeks to m;ore;i.ge the delay by reasrns of the fact he 

had no way of knCMing until 1982 that his land had been wrrngly held 

to be that of the res:EX)Ildents. Assuming that crntention is upheld, 

the questirn is whether it can justi£y re-opening.the case sare 26 

years after the decisions canplained is given. en this F()int, 

'fnanpson C. J. in' a Land Appeal in this coort, Dibebe Beijouw v 

Deireragea and others (Land Appeal No. 20 of 1970) said:-

"In this present case, the applicant alleges 
that the proceedings before the Nauru I.ands 
Camri.ttee were irregular because she was not 
given any opportunity to attend and present her 
case to it. • She says that she did not knCM 
which portions belcnged to Meta and that the 
Nauru Lands Ccmnittee v.OUld not tell her ••••••• 
• • • • • • • • • • • If this Court were to regard the 
proceedings of the Nauru Lands Ccmnittee as 
irregular whenever sare one or rrore :i:iersons 
who subsequently alleged that he had an interest 
at the tirre of the proceedings, the door would 
be open to mapy people to challenge old decisions 
of the Ccmnittee rn which the people concerned 
have based their affairs for years. The stability 
and certainty which the Nauru Lands Ccmnittee 
Ordinance is intended to provide in land natters 
would be shaken, i£ not destroyed." 

I accept the approach of the learned Olief Justice in such cases 

which \oO.lld require a re-opening of old decisions of the Nauru Lands 

Ccmnittee. The present case is one. The decisicn is ,nCM 32 years 

old. It is. true the Ccmnittee has admitted nCM that the decisirn 

is wrcng. But this is not a case where the applicant - when the 

decisicn was rrade in 1958, was deprived by it of his right to be 

heard. His inability to be heard was due to his being unaware of 

the deliberatirns affecting his land. vhether the delay here is 

excusable, rrust depend U:EX)Il whether crnsidering the custcnary pro

cedure for dealing with land questirns and the noti£ication of the 

decisirns of the Ccmnittee, the applicant can avail himself of such 

an excuse bearing in mind that the Ordinance fixes a limitaticn of 

21 days for the disp.itatirn of them by appeal (Clause 7 (1)) • 

• . 
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The third prc:blem here is that the law fixes the sole 

alternative reredy of appeal. In sore circurrstances, the pre

scriptien of an alternative renedy available in the SUprerre Court 

nay effectively exclude the right to apply for certiorari. 'Ihis 

\<,UJ,ld be the case \I.hereby there was a statutory procedure which is 

intended to supply a canplete ccx:le for judicial review and excludes 

the ccnm:::n law right to imp.Jgn the rraking of such an order by 

certiorari: de Smith's Judicial Review of Administrative .Actien 

(4th. E.dn.) p. 427; R v Secretary of State for the Environrrent exp. 
Ostler (1977) Q.B. 122. It is arguable that the lands Ccmnittee 

Ordinance was intended to provide a certainty and stability in the 

settlerrent and decisien in natters concerning Nauruan land; that to 

that end, the Nauru !ands Ccmnittee was given exclusive jurisdiction 

to deal with all questiens relating thereto; that to ensure such cer

tainty arrl stability, the Ordinance provided that the decisions of 

the Carmittee should be final (Clause 6 (2)) subject to challenge in 

the Suprere Court by way of appeal only nade within 21 days of the 

decision with the requirerrent that the judgrrent en appeal is final. 

In other w:::>rds, the Ordinance creates a forum \l.hich is a specialist 

forum given the exclusive jurisdiction to administer land laws ¼hich 

are prinarily based upon custanrand in Clauses 6 and ?,thereof, has 

created a carplete cede of review thus excluding the camow law right 
of certiorari. 

These natters al:x:>verrentiened \\C>Uld be of relevance in the 

consideration of ¼hether certiorari \',Ulld lie in this case. I do not, 1 

ha...iever, intend to pursue them further since I am satisfied, en other 

grounds that this Court does not have the jurisdiction to entertain a 

writ of certiorari in the circumstances. There are tv.O reasons for 

this conclusien. · 

Firstly, before a superior coort can issue an order for 

certiorari, it IlllSt itself have original jurisdictioo to deal with 

and dete:rrnine the natter to be rerroved to it. In 1 Halsbury's raws of 

England (4th. F.dn.) at page 153, it is stated in para 150:-

"¼here natter is not within jurisdiction of High Court: 
The order can only be issued in respect of natters which 
are within the jurisdiction of the High Coirt of Justice, 
for proceedings will not be rerroved into the 
superior crurt unless they are ca:f8ble of being 
dete:rrnined there." 

• • V 
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This rule is YA:11 established. In the case of one Gassock v Hill 

(1656), referred to in R v 01ancellor of St. E.dmmC:Sbury and 

Ipswich Dioce£e, exp. vhite (1947) 1 K.B. 195; Glyn C.J. said that 

the 1,5.ing' s .. Bench 'M'.JU.ld grant a certiorari and rerrove a cause before 

judgrrent, if the inferior crurt had no jurisdiction or does not pro

ceed therein according to the rules of carrron law, but if an inferior 

crurt has jurisdiction and the superior crurt has not, no certiorari 

ought to be granted. In Longbottan v Longbottan (1852) Ex. 203 

at page 208, Poll~k B.C. said:-

"In this case, we think that a certiorari ooght 
to issue. Looking at the particulars of the 
plaintiff's demand, YA= are of the opinion that 
the am::::unt in question is clairred as a debt, and 
not a legacy. If this were a µire case of a 
natter of equity, neither this Crurt nor the 
County Court 'M'.JU.ld have any jurisdiction over 
it. If it were a claim to a . legacy. the Crunty 
Crurt \\Ulld have jurisdiction and this Court 
v.euld not, and therefore YA= certainly shoold not 
interfere." 

In the St. Fdnuncisbury case (supra), the question was whether the 

Court of King's Bench Division shoold entertain an application for 

a writ of certiorari to rerrove fran an ecclesiastical court to that 

Court a faculty (i.e. order) for the p..1rp:>se of quashing it. 

Wrottesley L.J. at pp. 214 and 215 said:-

"'Ihe King's Bench was always careful not to 
endeavour to interpret ecclesiastical law, 
which was either civil or camon law except in 
a case where it had to do so in order to 
exercise its jurisdiction to prevent Courts of 
limited jurisdiction from straying beyond 
these limits •••••••••••• Asked, therefore, 
for a writ of certiorari to an eccelesiastical 
crurt,·the King's Bench \\Ulld refuse it for 
the reason that it wculd rerrove into the 
King's Bench proceedings not capable of being 
detennined there. It was this salutary line 
of argurrents which detennined the practice of 
the crurt of King's Bench since certiorari 
first began to be used, and nothing has 
happened to rrake an alteratirn in the practice 
desirable. To rerredy any grievance which the 
ar:pellant rray be suffering, the writ of 
prohibition will lie if the circumstances 
warrant its issue, provided that the eccesle
siastical crurt has exceederl its jurisdiction." 

• • V 
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As I have ;stated abov~, tJhe·..SUp:rerre Ccurt cannot .entertain a 

suit to settle disputes relating to Nauruan land. 'Ihat jurisdicticn 

is given by Clause 6 of the Ordinance to the Nauru lands Cacmittee. 

It is an exclusive jurisdiction possessed by the Cacmittee. To 

reII'OV'e a decisicn of the Ccmnittee to this Coo.rt w:>uld rrean the 

rerroval of a decision to a forum in Y<hich the natter cculd not be 

initiated originally because the Ccurt has no jurisdiction to deal 

with it. Clearly that cannot be dooe. 

Seccndly, it is my view that the Nauru lands Cannittee is 

a specialist tribtmal and in administering the land laws of Nauru, 

it is administering lccal custarary law Y<hich is peculiar to the 

OwI1 forum. '!he SUprerre Coo.rt does not possess that special juris

diction. Its role here is an appellate cne cnly. In_ 1 Halsbury's laws 

of England (4th. &In.) pa:ra 152, at page 152 it is stated:-

11 152. Lo:al C'UStan etc. 
Where an inferior ccurt is me of civil jurisdiction, 
but by particular natter, and so possesses to this 
limited extent a jurisdiction Y<hich the superior 
court does not possess, certiorari will not issue 
to rerrove proceedings which care within that 
special jurisdiction. 11 

See Watson v Clarke (1688) Carth 75; 89 E.R. 494. 

I am therefore of the finn view that certiorari cannot lie 

fran the SUprane Ccurt to the Nauru lands Cacmittee and I so hold. 

Pleader for the Applicant 

Pleader for the Respcndents 
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R. Kaierua, Nauru 

K. Meang, Nauru 


