SUPREME COURT OF JAURU

Civil Action No. 2 of 1976

JUDGMENT 3

Ino March, 1976, the defendant sold a Valiant
Regal motor car to the plaintiff in performance of an oral
agreemont made lLetween th parties a fow days earlier. 1In
November, 1975, the plaintiff had paid to the defendant a
deposit of $4,000 upon the defandant, who was at that tine
the concessionaire for Chrysler cars in Nauru, agreeing to
place an order for a Centura car for him, In March, 1976,
the parties agreed that that order should be cancelled and
that the 64,000 should he held by the defendant as a derosit
on, and part-paynent for, the Valiant Regal wmotor car. How-
ever, no firm price was agreed at that time. When the
defendant delivered the car to th plaintiff he informed
hir that he would let him know tha full price in due course;
the plaintiff impiicitly agreed to pay the balance when he
was notificd how much it was. 1In April, 1976, the defendant
notified the plaintiff that the full price was $6,970. The
plaintiff, although the amcunt was higher than he had expected,
told the cdefandant that h accepted the price but could not
pay the monsy until his quardian, Mwea, who was providing it
raturned from a trip overseas.

Upon his r tuzn, Mwea decidaed that he could not
afford to p vy $2,970 and it was not paid. 1In consequence,
in about the middle of A>ril, 1974, the defendant went to
hiri. According to Mwea, the defendant told him that, i{f ha
could not afford to pey the balancse of the purchase prica,
the car should hbe returned to thoe defendant so that he could
find another huyer. The dafendant's evidence is that he only
suggested that, if it could not le paid for, it should bhe
broug .t back to him an he would "“try to sell it again”.

Rs & result of that instructicn or sugqestion Mwea wrote a
latter datced leéth April, 1976, which the plaintiff took to
the defaniant together with the car. There is some doubt
hether that occurr 4@ on 18th April, 1976, or 1lst May, 1576,
t it is not of material significance.

In his letter Mwea wrxota th.t 04 wiabksd to retumrm
_« -~ otor vehicle "because it is not right that it should
re-.in with me for a long period of time”. Ke invited theo
nt to check the mileage and to examine the car for



ge. EBe continued: "I hawve alre dy p {4 for tho regis-
tration and fnaurance, which totals $29. That asount should
et off against any faults you find in the car.” The
dafendant accepted delivery of the car at the same tinme as
he received the letter. Tho plaintiff has given uncontra-
dicted evidence that th defendsnt tolé him that he would
roimburse hio the $4,000 but not until someons bought the
car and that even then he would daduct an unep cif{ 4 amount
for u @ of the v hicle during the period the plaintiff had i¢.
Th plaintiff has admitted agreeing to that. He has admitted
also that, while he had the car, it was d4riven for 7,000
kilomotres and was damaged., The damage was minor and was
r paired but the defendant has stated that the paint used
to effoct the repair was not of the same colour as the ori-
ginal paint., The car has remained in the possession aof the
defendant evor since. He has had a "For Sale” sign on it
but has not sold it, lattarly because this action waa pending.

The plaintiff{ now cl ims the  return of th 84,000,
although he admits that it should bLe reduced by an anount
appropriate to take account of hias ua of it and of the
repaired danaga. Tho defendant denies that the plaintiff
i3 entitled to have any =money refuncded to him. BHe is
counterclaiming the balanc of t purchaee price, $2,970,.

Thia action, thorefore,ISBSKOQhe question wh ther
t! e property in the car wae transferred back to the é fendant
wvhen the plaintiff deliverad it to hin with Mwea's letter.
The plaintiff asserts that it wa ; the def ndant s ya that
he acquired only possession and, in effect, that he was
th re fter trying to sell the car as agent for the plaintiff,
The defendant accepta that, Af he sells the car, he wmust
account to the plaintiff for any amount receiv .d in excess
of $2,9730.

The onus is on the plaintiff to estal:lish that

the property in tho car was transferred back to the defendant.
1 satisfi A that he has discharged it. The daefendant's
in truction or suggae tion to liwea to return the car to hi
rny ava been made by tha defendant in one sense and under-
stee by Mwea in th othor. But twea' letter, which the

1 €€ 4 livered as, in effect, his own when he delivered
te ¢ r is quite clear. It was the acceptanc of an offer to
tr.: f:r the property back to th dcfendant: its contants
c nwot ' . understood in any other sense. The defendant Aaid



not reject {t or point out to the plaintiff that {t indicated
a misunderstanding of his offer. Inatead, bhe told the
plaintiff that he would return the §4,000 only after selling
the car and reducing that sum by an amount to take account

of his use of it., That is consistent only with his having
ccepted the retranafer of the property of the car to him,

If he had been accepting only possession of {t for the purpose

of selling it on behalf of the plaintiff he would have had to
tell him that what would be peid to the plaintiff would be
tha difference between the price received and the balance
atill owed by the plaintiff, The CGafendant has not sought

to give or adduce evidenca that he said that.

I find as fact, therefore, that the property in
the car was transferred bhack to the defendant by the plaintiff
in consideration of the defendant releasing the plaintiff
from hie obligation to pay the price for {t and agreeing to
ropay to the plaintiff the §4,000 p viously paid by him
less an unapecified amcunt appropriato to take account of the
plaintiff's use of th car. 1 find also that the plaintife
agread to the paymant of that amount being deferred until
the defendant had socld the car, Clearly, however, it was
implicit in that agreament that tho defendant would sell th
car expaditiously. It has not been suggested that the agre -
mant {8 uncartain. Although th arount to ba deducted on
account Of the plaintiff's use of the car and the rep fred
damage was not specifiecd, {t was, and is, capable of being
ass 5 4, The amount of use and the nature of th dJdamage are
not in dispute. No evidence has been given of the cost of
hiving vehicles in Nauxu but the Court is entitled to take
judicial notice of matters of comon knowledge, that is to
say the extent of depreciation in valu caus 4 by asuch use.
Th Court nay ass ss th cost of restoring the app arance
of the ¢ r o as to eliminate tha damage; thi ¢ n be done
on the Lbasis of the armount spent by the plaintiff in effect-
ing inadequate r pairs. Accordingly I assess th amount to
te deducted for use of the car as $1,000 and the aaount to
deducted for tha damage as §50. Although in his letter
we sought to s t off 829 for tle cost of r gistration and
in urance, ther {8 no evidence of any agreement by the
t ant for such a sat-off or that ho ygained any advansag
SX v .2 reglastration or the insurance having b n effected.

I, ther fore, find that the plaintiff is entitled
t couvur from the defendant $2,950. Five months elapa 4



tween the return of the car to th d fen ant and the issue
of the writ in thesa proceedings; that should have lbeen
ample time for the dsfendant, whose business then included
the sale of cars, to sell the car. He is not entitled,

thereforw, to any further time to 4o sc before paying the
plaintif? what he owes him.

Judgeent is accordingly given for the plaintiff
for $2,950 and costs.

26th May, 1977 Chief Justice



