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g'PELLAN'? 1 DEIDI]ipt DANIEL 
j 

JUDGEl!ENT 

Thia appeal is age.inst the determination made b;y the Nauru. Landa 

Ccm:nittee in reapeot ot land named AJ.ue, portion No, 405, in Aiwo Diatriot1 

the determination wu published in Government Guette Ho, 16 ot 1965, 

The appellant stated that he wished to appeal 8'J!rlnst all prmoua 

determinations in respeot of the estate of hi• late unole, Dabe, fhe 

lou<f"I-
Ce,v,evmoa• ini'oxmed him tha.t it oould not pemit him to extend this 

appeal beyond the detem1-na,tion published in G&sette Ho, 16 of 1965, 

That detem1ns.tion related to portion no, 405, It was tollond, 

however, by the follori.ng words "key other bloolcs ot land owned ~ aha:red 

by late Dabe (deceased) of' Aiwo should now be distributed as shown 

hereunder"; details of' the benefioiaries were then given. In the course 

of the hearing I stated that I doubted whether that amounted to a proper 

determination ot the ownership of arr:r speoitio port;iona ot land. llavi.Il8 

given the matter f'urther consideration I am .tully satisfied that it was not, 

It appears that the Camn1ttee has inherited f'ran the non-statutory 

La.n1s Camnittee, and before that the Chio.to, the duty of ascertaining 

whether a deceased llauruan lef't a will which ohould be recognised as valid 

in o.ocordruloo with Ua.uru.an ouatan or whether he died inteota.te. Its 

dooision on this matter is, however, not a dot.,n,ninnf:ion made UDier the 

provisions of the Nauru Lands Cam:nittee Ordinanoe. It is only when it ia 

applied to specific lam that it becanes a detm.-mina.tion. 

It it deoidoo that a. person has died intestate, the Camnittee 

ou.::it then proceed, 1n aocord.o.nce with the provisions of the Regulo.tiona 

r:-ov0r;unc Intestate Batu.toe (Adminiotra.tion Order ?to, 3 or 1938), to hold 

o. meotine or his family to see whether they can BGI'ee on the distribution 

of tho onta.te, If they do so, then tho ownership ot the le.rd oamprising 

tho ontnto must be determined in aooordanoe with the agreement. It there 

ia no n,r_,-re001ont, the Committee has no diaoretion roga.Tding the distribution. 

It IlW3t bo uade as provided tor in the Regulations. The Canmi ttee will 
-,c;;:- '--1,.· .. --. 

t~ ha.ve to o.acertnin who ~ are am may- tind it use.tul to reoard what it baa 

asoertnined, but that is not a determination made um.er the Nauru. Lande 
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Camnittee Ordinance. Only when it ia applied to apeoifio portions ot 

la.Di oanprising the estate doea it beome au.oh a dotermino.tion. The pan 

of the Gazette ?lotioe not relating apeoilioa.lly to the land Aiue is, 

thorotore, not a detemination made umer the Ordinanoe and is not a 

final detnmination in respeot ol any parlion or land. 

The appellant baaed b111 olaim on three alternative srounds. The 

first grow:n was that Dabe made a will leaving all his property to the 

o.ppellant' s mother. The seoond waa that, even it he died inteatate, 

Do.be' a estate we.a not to be distributed to all his brothers and sisters 

o.nd their iaaue but only to one ai■ter, the appellant' 11 mother, b•oaus• 

they- had owned this property jointly. The third was that the family had 

agreed in 1944 that she should have everything and that this was binding 

on the Canmittee, 

In 1950 the Camnittee published in the Governmont Ge.zette (No. 13 

or 1958) a notioe that it had determined the ownership of oerta.in blooks 

of land, inolud.inc one named Aiue 1n Aiwo Di■triots it showed tho ori[P.nal. 

owner as Dabe. No portion number was 5iven. It is oamnon to find a mmiber 

of portions of' land having the some name in the same distriot. Referenoe 

to the Gem.an Ground Dook shows that there were several portions named 

Aiue in Aiwo Distriot. It iD therefore not posoible to regard the 1958 

determination a.a being a conolu.oive determination in respeot of portion 405. 

Indeed, bad that been the oase, there would ha.ve been no need to make the 

doterminations publiBbod in Goverment Guattea Noe. 24 or 1962 a.nd 31 ot 

1963, against which the appellant appealed to the Central Court (Appeal 

No. 6 of 1963/64). Tho.t appeal was auooeaaru:L and the matter was remitted 

to the Committee by the Court to be red.etimnined, I find, therefore, that 

there is no subsisting prior final detemination in respeot of Aiue, portion 

The appellant cal.led his mother a.a a wi tneee. She gave evidence 

of u written will made by Dabe when be was in Australia., She ea.id tha.t 

Du.be ahowocl it to her o.nd told her where to find it a.i'tor his doa.th1 but 

that, when ahe looked tor it in that plaoe, she could not !ind it. There 

is no othor ovidonoo before the Court about the will, Verbal evidonoe ot 

a. loot will by the only benetioiar,y allegedly named in it must always be 
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treated with a groat deal ot re■ern, Furthermore, the witness's own 

evidenoe that the will oould not be touDl in the plaoe where Dabe bad told 

her it would be mises doubts whether it bad not been destroyed by Dabe 

before his death, IIavina given the matter oa.retul oonaideration, I !'ind 

that the appellant has not proved that Dabe did not die inte.-tate, 

With regard to the appellant's aeoond and third grouma, bis 

mother has given evideme that her pa.rents distribu.ted their property to 

their ohildren in .four groups, three gr:aups oonsi■ting ot two ohildren and 

tho other of only one, Sha ■a.id that under tbi■ arn.ngemant, if &DiY' ohild 

in a ~P or two died without isau.e, bis propert7 na to be inherited 

only by the othar ohild in the same gr011p and bis issue and not by the 

brother■ and slaters in the othei- gt'Olll)B and their issue, '1'he appellant 

produced oopieo ot a reoord ot the proceedings before the Landa Canmittee 

in 1944 and. 1946, They were attended by the one surd v1Ilg brother, 

DOIJ80U8'9, the two IIU1'Viv1Ilg ai■tm:a, Eimow and the appellant's mother, 

ani two roprosentative• ot the eotatea 0£ the brothara and sisters who 

had died, Dougouge is reoorded as having said that it waa "right tar 

Maree,retha to reoeivo all lands and everything whioh ahe aha.red with Dabe" 

but that those whioh were Dabe I a a.lone should be shared among them all, 

The appellant' a mothor, i .a.ren,retha, olaimed to be entitled to receive 

all De.be I s property. Eimow admi ttod that the appellant' a mother had 
L, 

shared~ mothor•s property with Do.be bu.t desoribed it ae "not a share 

in lands but a person to person bi:nding' and said that thi■ bi:ncUng bad 

been broken because Dabe a.nd the appellant' a mother had quarrelled, 

l)abe1s personal oonstable gave evide:noe that Dabe and the appellant's 

nother shared everythiDG with one another, 

It is olea.r tha.t there was no agreement by the members or the 

far.dly how the estate was to be diotribu.ted, In 1946 the mambors ot 

the Committoo were divided in thair opinions, It Dabe and the appellant's 

mother cll'cr-own some, ar all, of the land jointly, then on Dabe' a death 

half th.qt land must have tomed pa.rt of Dabe's estate, and the other ball' 

bolongod to tho o.ppellant•a motber,u:nless the whole ot it beoame her 

property a.a a joint tenant by survivarabip. If it formed part ot Dabe' a 

estate, it had to bo distributed in aooordanoe with paragraph (3) ot the 

Regulations governing Intestate Elstatea. It it vested in the appellant• a 
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mothor b;r survivarahip, it oould not have been inherited even by De.be' a ■on, 

had he survived Dabe. The appellant' a mother ha.a given evidenoe that the 

effect of the t;rouping was that no member outside the group would inherit1 

only those within it would do so, She did not ola.im that she would have 

been entitled to the land to the exolusion ot Dabe'• issue, it a;,:q had 

survived. I oome, therefore, to the oonolusion that, in reapeot ot those 

portions or lam whioh Dabe and the appellant' a mothe shared, half ot eaoh 

portion r ormed part or Dabe' s estate on hia deathJ it would have passed to 

hie eon rather than bis sister, it the son bad survived him. 

Paracro,ph (3) or the Regulations provide■ that, it a person die■ 

,rl thout issue and the pc,rson from wbc:m he rooeived s;rq- property is dead, 

that property is to go to his nearest relatives, subject to the life 

interest in it enjoyed by hi.a wi:Ce, ii' e:rrJ. I have oonsidered whether 

the efi'eot of the division or the family into groups i'or the pirpose of 
, ..... 

holding property jointly is to make thoee relatives who are in ~ the 

dooeased.1 s group noarer relatives to the deceased than those outside it1 

but this is an entirely novel concept whioh I om unable to adopt. Dabe' s 
~ 
e2re must, in my view, be shared by all those within the same degree or 

conaaneuinity, i.e. all Dabe's brothers and sisters and their isaue. 

The appellant argued that, as the Lands Coomittee awarded all 

Dabe' s porsonal.ty to his mother, they bad determined how the estate should 

be distributed. Ao there was no agreement betwoen the membero or the 

family, the esta.te ha.d to be distributed to the nee.rest relatives. 

Possibly the Lands Ccmnittee decided that the personalty was owned jointly 

or there may have been agreement among tho members oi' tho i'nmily about it, 

a;.; it wao oi' vary li ttlo w.lu.o. There is nothine on the record or the 

procoodines in 1944 a.nd 1946 to indicate the ree.aon for its decisions 

inu.ccu there is nothine on that rooord to ahov1 th:l.t tho Landa Camni ttee 

LU.cl e,v.o the decision. As, h()V(ever, his evidence or this vra.a unohal.lenged, 

I o.cccrr-t that it did so, Ilowavar, the i'aot that the i'auily agreed about the 

pcrsono.l ty dooo not mean that it agreed about the realty. Nor if the 

personalty wno owned jointly, does it necessarily i'ollOlf that all the realty 

wns orned in a ahu.lo.r roMoer, Dougouge admitted that Dabe and the 

o.ppella.nt' a raother ha.d aha.red sane property but asserted that he owned other 

land separately. Eimow referred only to the land given by their mother a■ 
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having been 11bared, In 1111ppart ot DO\J80U681 a oontention a.re the entriu 

in the~ Registration Book ot 1928 whioh show Dabe u owning some l&n4 

on his own and other land jointly- with the appellant' 1 mother, There ie 

'~ also a =~ in Government Gu~tte No, 16 or 1938 relating to a deter

mination or the ownership of oertain land by the Lama Cammi ttH, De.be 

we.a fO'UJld to be the owner, the appellant' a mother waa not joined with 

him. There was an appeal but not by or on behalf or ?Je.rgaretha and 

the Central. Court upheld the Camnittee• s determ1nation, 

Having oonsidered oare.f.'ully all the evidence I am satistied that 

Dabe held BCll18 land on bis own and acne jointly with the appellant's 

mother, All that remains to be deoided in this appeal, theretore, 1• 

whether the la.nd Aiue, portion 405, beloneed to Dabe alone ar to him 

jointly with the appellant's mother, 

The appellant entered as lill.hi bit 1 details oanpiled by the 

CallDi ttee showing the land held by Dabe and Margaretha in 1928 as 

recorded in the Land Regiatra.tion :Book. Dabe is shown as the owner 

of some l.a.nd on his own1 he and llarga.retha are shown as jointly owning 

three portionas a.nd l.!arcnz-etha is ahown as ownillG tivo portions, only 

one of whioh has the some name as a portion owned by Dabe. The lam 

Aiue is shown ns boinc owned by Dabe alone, liar~tha is nc4r shown 

as owning any lam or tha.t name, 

Apa.rt i'ran the notioe in the Govornment Gazette in 1950 to whioh 

I have already referred and tho determinations lea.ding up to the present 

appeal, there is no reoord after 1928 relating to the ownership of th.It 

land. Having oonsidered oa.refully all the evidence before the Cou.rl I 

hn.ve oome to the oonolusion that the appellant ha.a not proved that Aiue 1• 

one of the portions of land whioh his mother and Dabe owned jointly. 

Aooordingly hio appeal is dismissed and the Canmittee' e 

llotermina. tion oonfimed, 

::.ay, 1969 
Aotins Chief JUQtioe 


