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IN THE DISTRICT COURT OF NAURU 

Criminal Jurisdiction 

Criminal Case No. 31 of 1977 

TUE REPUBLIC 

VB. 

P.ENE BARRIS 

C~mmon Assault: Contrary to Section 335 of 
of the Criminal.Code of Queensland, 1899 -
The Firat Schedule. 

2. Common Assault: Contrary to Section 335 of 
the Criminal Code Act, 1899 of Queensland -
The First Schedule. 

JUDGMEHT,: 

A The case for the prosecution ia that 
the accused unlawfully assaulted Garry Seaborne and his child 
Velsha Seaborne on the 14th of August, 1976. 

In dealing with Count 1, the alleged 

assault on Garry Seabor~e, I will first examine the evidence 
regarding the alleged signal on the bridge vhich, according 
to the defence, triggered off a sequence of events on the day 

in question. 

Witness Seaborne has denied making a 
signal at the accused. On this point he is supported by his 

A wife Veronica. On the other hand the accused has stated that 

when his car was passing Scaborne's car travelling in the 
opposite direction, he saw Seaborne making a sig? with his 

thumb - an upward motion of the thu.~b followed by a downward 
motion. His wife corroborates him on this point. 

According to the accused he turned his 
car and went after Seaborne and on the way picked up Pallck 
near thG Civic Centre. The first confrontation between the 

accused and Soabome occured half-way between the wind-sock 
on the northern end of the air-strip and the Works Department. 
t1hen Seaborne ,-vas · about to make the turn to his mother-in

law' s home, he noticed a car VO{Y close behind him. He did 

not turn as he thoughtthere would be an accident. The car 
1:hen drove up alongside him, and the accused who was. tha 

driver accused him of giving him the thumbs dm·m aign. He 



" 
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denied having done so. When the accused got down from his 
car he drove off in the direction of the police station 
followed very closely by the accused - so closaly that he 
could not eee tho front of the accuaed'o car from his rear 
vieion mirror. 

The accused mado the same aceuea~ion 
in the fore-court of tho police station where the cars 
eve~tually c~ to a halt. Tho accusation was again denied. 
At this ota1,1a it iB intoreating to note tha typo of qaootionc 
,ths .accucad coked Seaborne r.ogarding the nllecycd signal., 

The accused has stated that he asked . 
Seaborne, •were you making a signal?" Thero io nn element 
of· doubt in a question of this typo.. If there cw no doubt 

. f.n t.b.a rn!.nd of tho person OaJd.ng the question, tho qucotion 
tfOUld be afflly did you make a oi(J!lal?" At the polico B1:ation, 
too cecur:,ed. aokod Seaborne "ie;1he!>thor he had signalled. bi.'!l". 

DGre, 'too, t.h1lro ia an olemont of doubt. Accorcllng eo Mrc. 

Danis the accusod ~okod Scaborno, "What ~nm the signal you 
w:md3?• Hero the quootion takos a different turn and clcorly 
reveals that the accuocd was not suro what the signal wao, 
if any signal wno Gvor sade • 

. This signal - tho thumbo up end thumbs 
down oign - appeara to oo a very rude and inflammatory geotur~ 
to t.ho t:auruan mind. P..ev. 2\mrnm, 11ho t1an called by the 

dofcmco es en e1.1?0rt ,:,itneos in roopact of trua behaviour 
pattorno of tha nouruan people, is one eho io eminently 
qualified to do zo. I accopt hio ovidonce ao to tha reactions 
of a nm.u::uan to each a signal without any reservations wruit

coever. Rev. Al:lrmn hna stated thnt if thio oignnl was made to 
o Na'Q!:'Uan in the presence of his wife, it would egurovato 
matters, fo~ it would boa loss of face to thd can. So that 
there io no doubt in my mind that every self-rospecting 
?fflu.ruan who lo the victim of ouch a. signal in tho preaenao ot 
his wifo W"Ould react very badly. 

At thio otage it is neco~sary to examine 
the conduct of the accused nftor the alleged aignal w~o made 
e~ hia. There 1a hio ovidonce and that of hio wife~ that ho 
turned his car rou..'1ld and puroued Seaborno. I ho.vo earlier 
referred to tho ole..."nOnt of doubt in the quoot!ons put by tho 
aecueod to Seaborne. ~"hat in-significant to nota in tho re
act.ion of the aocuaod wh~n he was in front of tho police ctation. 
naving aohod Sooborna •wother ha hnd signalled him0

, the cccuscd 
dror,o tha GCo:t:teQtlon and ot:d t.chea on to anothor matter end 
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questions Seaborne as to what he had stated at the Foot-ball 
League meeting a week earlier. The matter of this signal -
a signal co rude and so inflammatory to a Nauruan mind, fades 
into inoignifica.nco and Seaborne's statement about the accuoed 
at the leaguo meeting emerges to the front. Is this the normal 
conduct of a Nau.ruan uho had bean subject to this signal in 
the p::osenca of his t1ife? Would a m.mruan placed in the posi
tion of the accused have oo lightly abandoned such an 
accusation after purouing Seaborne in an agitated state of. 
aj.nd for nearly l½ miles if in fact such a signal was ever 
rnada? I am of the opinion that the answers to these queotions 
lie in one· fact and one tact alone namely, that a signal wao 

' . 
never made by Seaborne, and I have come to the irresistible 
conclusion that tho accused fabricated thio otoey of tho Dig
nal as an excuse to start come form of trouble with Soaborno 
that day. It must not be forgotten that from the time Seaborne 
called the accused a eo,·mrd at tha Foot-ball Loa(Jtlo •ncet.ing, 

the accused was very upset. I, therefore, accept the evidence 
A. of Sanborne nnd his ,-1:lfe on thin point. I was ir..ore than . 

impressed by the demeanour of thaae two witnesce.9:, I reject 
the evidence of the accused and his wifo that Seaborne made 
a signal at them on the bridge. 

· Before I proceed further, I' will deal 

with the submission made by learned Counsel on thin point. 
Ho sulnnit~ed that something happened on the bridge and poocd 
tha question as to why the passing of Seaborno's car shojld 
trlgger off a sequence of ove11ts. P.o has also cubmitted that 
the accw:Jed had a.'!l!.)lo opportunity to take revenga earlier. 

Tho reason for tha accused to suddenly 
turn his car and pursue Seaborne is beot knctm to tha accused. 
A very oiqnif!cant fnct, however, is that thip wziB done 
ahortly after the 2nd semi-final match ,,as over. that evening. 
The fact ~hat the accused had ample opportunity to take 
revenge earlier in of no significance. 

I will now deal ,,i th tho evidcnco t:hnt 

led to the assault. It is in evidence that both Seaborne and. 
tha accused got down fro..~ thoir cars and eppro~chad each other. 
~hay mot bat,men the t~~ caro. The ac~uoed aokcd Seliliorne 
whet.her hem.ado any signals and why. Seaborne denied the 
aecuaation.· Tho eccuead then aekod Seaborne why he mQde 
ecme had remarkn at the r..eague meeting. 

',. 

According to Seaborna he called the 
accueed a coward and went on to explain why ho referred to 
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him•• a coward, and it. was soon aft.er t:he explanation t:hat 
the accu.se4 bit him on the face. The poaitlon taken up by 

~he eoca.ce~ io that tJts. l'llOtlent he tms called a coward, ho 
inftinctivoly hit Seaborne. I aoeept the evidence of 
Setlboma that hG t:as hit. by the accused aft.or hifl e:planat.ion 
en4 X reject. tl'!.3 ovi&!ince of the acouGod on this point.. 

fll0 dofcnca io one of provocation. 
Provocation in lmw consietn mainly of threo el.emonts i the 

ect of p::ovocation, tha looo of solf-control, both ect.ua1 
,aru1 ~on.able, and the retaliation proportionato to tho 
provocat.i.~. 

· I have addroseed my mind t.o t.bo following 

facts n~..ely, '1hoth3r the uso of tho word 0 cO't:a:d" by eoeome 
made f!ho acmincd 101:3 bis self-control end ceoea to bo a:a~tor 
of h!ceclf, whother tho provocation, .l f tu1y, not. cnl,y did in 

fll'' t~ ceuso ths nceuaod to lo=a hia colf-control, bn~ olco waa 
of cnQb a nnt.tll"G t1'.ll.t it would cnuco a rceu::o!leblo poroo.., to 

A J.oee bio calf-control. in tho ca:1a way, ~-t:e:.~~ ~"~ 

of ~cn~t .boaro a roaocnahlo rolationch!p to ~ho p=ovo
eat.ion ee.ueed. 

It in in evidcneo that tho a~eueed wes 
fully mraro that Seaborne had called hir.i a c0t1ard, o t.."'00!: . 

ecliot ot. a =oting of tho Poot-b!lll Lcagco. S:.> tf'..z)t, e-hen 

Scaboz-.r..o celled hia a cot1.:1rd in enmro: to o (]Uca~on ea to 
vhat h3 ~d ctat...-d co.rlioz, it t:"uld not hova ~ ao o rudat 
choc.1t. '.t'h!a io not o aitua.ti~ wha:ro n po::-00:1 cut!:jonly cnlltJ 
~?-,.o~ a cwara. It w.!lo the. acouaed t:ho invited tho !'.',i~to:-enco 

- of t:h-:a ,:o::d •coward:1, cmd having dons co ho a~nnot plead provo
cmtlcnq The lau 1a vary ·clear on thia point. for it atotcn 
th!lt. t.ho not or incult relied on ao provocation muat. not. hnve 
been ino!tea by tho acouced for the purpoao of effo:.--di!lJ' an 
e:cuco for the ccaault. Even if the:ro wao provocat.1on, the 
nature, of tha provocation wao euch that it would not caaca a 
reaoeneblo porco:o to loao bis solf-control in tho sa::m tiay 
end th~ ccdo of rcao.ntmont ana tbo forco uaod w:1a clearly 4io
provo:t!onato to tbo prcvocaeion. 

teamed Cou.'l'lcol for tho dofcncca has £ab

dtt.od that 11? Seabomo had not called .tho accuood •a cot.~• 
tll3-~ t:nnld not havo borui e.n asoault. I am in entlro egrco~cnt 
vith tbia ~ooion bu~ on. t:'la smne renconing le can be tl3id 
the.t if tho eccuscd had cot guecticned Soahonie ea to what. ho 
had cald et tho League meeting, h,:a would not havo·bcen called 
c co-u.n-d. 

.. 
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For these reasons- the defence of 
provocation must necessarily fail. It is not necessary tor 
ma to refer to tho ease of Parker vs. The Queen and n. vs.• 
Abraham o1ted by learned Counsel for the defence in view of 
my finding as regards provocation and that seaborne did nat 
maJ:o a ,:signal. 

I, therefore, hold that the pro9-9cut1on 
h.as provet.1 ooycmd all reasonable doubt. the ingredients necessary 
to constitute an act of CO!il'men assault and I find tha accuecd 

'guilty on Count 1 and convict him. 

I '7111 now deal vith the evidence as 

regards COtmt 2. 

lfba feet that tha neeuaed took the child 
trcm Soaborne'o car ia not di&putcd. Tha accucad has admitted 
d?1ng QO a...~d hao givon rc~oona for hio action. Thoee 2!'Caaon:J 
hnva to .to carafully exmainad in ordor to coms t.o a ·finding 

~u0tb3!t' tho ect of th~ eccm:cd in taking tho child out of tha 

ea~ conotitutcd an cct of cccr.ion aasault. 

The prosecution haa led tho evidence of 
a nuclx)r of witnessea who acw tho act of ths accused. 

l'71tness Saaborne, ·.tho fathor of th3 
child, haD ctatcd that tha accused callod out •carry, ia this 
your daughtor?0 and hold ths child in front of him. According 
to tho ~othor of tho child, Voronica Seaborna, tha nccuccd 
called out, "Gorey, in this your child? See wat I m:i going 
to do with the child. 11 t7.itncsa John Olson hnn otated that •. 

the eeC"..1sed took tha child in his hands and ohoutcd 0 Watch cut.• 

Saying co, tha cccmocd lifted tha child in front. of him a:ld 
made a·mo~ion of thro~ing it dcnrn on the ground. Wi~neoo Eer.:ning 
has ctated that th.3 aceunc~ hold tho child abovo hio he~d and 
shook . I.her. 

As against this evidence thero is the 
ovidenea of the accused who baa stated that when ha tmo going 
touardo his c~r ho heard a child cry in tha rear of Scnbotta'o 
car. Do went to tho car and lifted th3 child by t...~o ampita 
and 1:oo!c har out through the uindow. Ha thc.."l called .out., "Garry, 
is th:lo your child?0 and Garry replied•, •oont•t touch cy b®:t•" 

Tho accused baa donied thnt h& pretended to dro~ tno child oz 
tl"-..a~ ha shook hor. 'the t'lifG bf t.he accucod wna busy at thin 
:r,oint of ti~o as·abo ~3s engaged in a verbal duel of her 0",:3ll 

with Seaborne's wife, and cho did not ooa the accuaad ncc~ul~ 
Seo.borne, or take t:ho child from ths car. llo'dovor, cho did 

" 
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manage to hear something about the child, for she has stated 
in her evidence that she heard her husband call out, •You 
wouldn't be leaving your baby behind. She io crying." 

Tho evidence of tho wife of the accuced, 

as ito what the accused said regarding the chil:l is in diroct. 

conflict l'tith wruit t.lta accueed !.a alleged to hnve said. It 

would he unrealistic to expect witnesses to an incident of 

this type to state the exact words. But, in addreooing my 
mind to the words uttered aa testified to both by the prosc
,cution uitnoasas and tha defence, I find that there ia ample 
corroborat~on of Mro. Seaborne•s evidence, in tho evidence of 
witness Olcon. Tho ev!ddnce of tooso two t1itnesscs ivhich I 

accept makes it more than abundantly clear that tha accused 

tool~ the child out of the car without the consent. of tho 

parent.a and handled the child in such a manner that it would 

h~ve caused the porants to apprehend immedinte and unlnwful 
<• 

violence. Witness Oleon•s evidence that J!ro. Seaborne ~as 
crying c.nd hyoterical ~en oha got the child sub~equontly ta 
i.nd.icativo of tho manner in which tho child was handled and . 
the mothor•s roaetion to what the accused dido The discrepan-
cies in the ovidenca of tho prosecution witnossos are not 
~torial eu'"ld do not in any way taint th0 prosecution vero!on 
of the» incidont. 

Learned Counsel for tha defence 'submitted 
that the accused had an opportunity of throwing th3 child dotm: 
.that there was no aggressive act towards the child1 that n 
good eamarit.an act should not bs conaiderod otherwise and 
that the accused had no intention of harming the child. I 
have given these cuhrniosions the most careful consideration. 

Intention ~hich is a etata of mind can 

never be proved as a fact, it can only be inforrod fro~ facts 
which have been proved. Thcrefor.o, the act of tha accuncd 
in taking t.ha child out of the cnr must bo examined in the 
light of the circumotanccs in which it wao done in ordor to 

ascertain t1hot his intention wao·. It is in evidence that. 
ahortly baforo the accused took tho child he aaoaultcd the 

father who than vent towardo the police atation after inform
ing the accused that ho was going to ch~rgo him for assault. 
The evidence that I have examined earlier clearly indicates 
tho intention of tha accused and it cannot ha said by any 

stretch of imagination that the accused played the part of 
a good smnar!tan. It would be moot unnatural conduct on tha 

part of the aecuecd, placed in the position he waa, to 
suddenly ehed his aggrosaivenesa, regain his cornpoeure and 
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put on the cloak of a good aamaritan. The hostile intent ia 
the act. of the accused in threatening to throw down the child. 
Tho fact that ha did not do so is of no consequence. 

X am, t.Mrefore, satiofied on~ evidonce 
placed ~fore this Court t:hat the ac~ of the aee-..1sad in to.king 
tba child otat of the ear was aecccpanied by hostile intent 
caleul~tea to cause apprehonoion !n the minda of th3 parents, 
end. thoroforc, c~notituted an act of cmn..~o~ assault. 

I hold that ths promecutlon ha.:, proved 
Count 2 ~nd ell roasonabla doub~ and t find the acouaed 
guilty cm count 2 end eoav!ct him. 

Jlot hbltUaey, 1977. 

R. L. DE SILVA 
Resident f,!agiotrctb 


