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Ths ap;ea-,. first arose from -a decision of a single Magistrate sitting in 
its land urisdiction in case number 452/18, and delivered a decision on 5th 
September, 2019. n that matter of ON 452118, the appellant claimed that 
the decision of the Land Commission in CN 439/48 was tainted with fraud 
when the Land title in Manoku 750 0/1 was transferred from Tarere Bainana 
to Etei Banana, the respondent in this ,q,ocieaL 



2. On appeal in the High Court on 5 June 2023, the appellants called 
three witnesses in support of their fraud allegations. The respondent did 
not call any evidence. 

3. The principle is that he who alleges must prove the allegations. See 
Bukaineti v Tekimu (2017) KIC 45. The appellant had the onus to prove 
fraud committed by the respondent in the matter. The single Magistrate 
sitting in the first instance considered all the evidence before him and 
found no fraud committed by the respondent. That was a finding of fact on 
the evidence before him. 

4. The High Court in its decision on 22 June 2023 made the same finding 
of fact in that the learned Judge found no fraud had been established 
against the respondent. Again, that finding was of fact. 

5. The appellants now appeal to the Court of Appeal. This Court notes 
the appeal is against the finding of the Learned High Court Judge on a 
question of fact. 

6. We raised the issue at the hearing of the appeal with counsel for the 
appellants that the findings by the High Court as to whether there was 
fraud was a question of fact, and as such this Court could not review the 
findings of the High Court as a matter of fact. 

7. This Court requested Counsel from both sides to research the law on 
whether findings of the High Court were questions of fact or law. Counsel 
for the appellants made additional submissions on the issues but did not 
advance any argument that it was a question of law. 

8. If this appeal ties on a question of Law, the appeal can be considered 
and determined by this Court. If, however, the appeal lies only on a 
question of fact, this Court cannot interfere with the findings of the High 
Court in relation to whether fraud had been made out. 

9. 	There was only ground of appeal. It reads: 
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