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JUDGMENT OF THE COURT

INTRODUCTION

I.

On 25 November 2010 Mr Kaiaia was found guilty of the defilement
of a child under 13 years of age, in accordance with section 134{1)
of the Penal Code. He appedals his conviction, but not his senfence

of 7 years ? months' imprisocnment.

Ai the hearing the compilainant and her mother gave evidence for
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The Chief Justice noled in his judgment that before the
complainani gave evidence he questioned her and was satisfied

that she knew she must tell the fruth and that she should be sworn.
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The complainant’s evidence was that the appellant forced her.io
undress, he undressed and lay on fop of her. She said he inserfed
hfs penis into her vagina. The appellant's evidence was that he
only put his penis between her legs. The actual words used by the

complainant, as recorded in the judgment were:

He fock my underpants off. He fook off his panfs. He got on fop of
me. He then thrust his boffom against my boffom. He then inserfed
his penis info my vagina. [ starfed crying. | was afraid “Don’f cry or
Pl punch your eyes”. | felf pain when his penis was inside. Inside me
nof a very long fime.

The Chief Justice stated in his judgment that the complainant was:

A good reliable withess who fold a coherent story. This despite her
being only 11 and appearing shy and embarrassed having fo tell so
intimate q sfory in a crowded courf room and with people looking
in from ouiside. An ordedl for anyone, lef alone a litile .gifl of 11.
Even though S§.11 of fthe Evidence Act has abolished fthe
requirement for comoboration | sfifl bear in mind that one should
think carefully before convicfing on the uncorroborated evidence
of the victim especially one so young. Nevertheless in this case | do
accept Termwane's evidence beyond reasonable doubf.

Tial counsel for the appellant relied heavily on the complainant’s
sfatement made three days after the incident where she did not
say the appellant had penetratied her. The fransiagfion of the
statement produced in Court includes, “f felt my vagina hurt....” The

Chief Jusfice saw that comment as “an inference of peneiration”.

in a further sfaiement given three months laler the compiainant

said:
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“forced fo be penetfrated his peﬁis info my vagina”.

~--8: —The—appellani-in- his-statement -and- in -evidence -dic-not-deny ———

indecently assauliing the girl by putfing his penis between her legs

but denied having peneiraied her.

At ial the appellant’s counsel made much of the omission in the
first statement, complained of the lack of evidence of any receni
complaint and of a medical examination. The Chief Justice

concluded his judgment by saying:

On the whole of the evidence | have no reasonable doubt of the
guilt of the accused. He is guilty of defilement.

The ground of appedl in the notice of appeal reads:

The conviction is unreasonable because, having regard fo all the
evidence, the leamed Chief Justice could not reasonably have
been satisfied fo the required standard fthat the accused had
sexual infercourse with the complainant.

At the appeal hearing, Mr Webb, counsel for the appellant, in

wellLreasoned submissions supported the ground of appeal on two

grounds:

(@)  The Chief Justice could not reasonably have been saiisfied 1o

the required standard that intercourse occurred;

(b}  The finding that there was sexudl intercourse was unsafe and

unsatisfactory on the evidence before the Court.

Mr Webb’s primary submission was that the verdict shouid be sef

nsafe because the Chief Justice had dstermined the
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matier on credibiiity issues alone. Also he subrﬁiﬁed that the Chief .

Justice should have given reasons for disbelieving the appellant.

The key issue in dispute at the rial was whether or riof penetration
had faken place. Indecent assauit was admitied by the appeliant
but he denied he penetrated the complainant’s vagina. He had
admitted, in his drunken state, fo have had the thought of having
sexual intercourse with the complainani, but prior o actually
penetrating the complainant, her cries prompted him to desist and
his *mind was recovered”. He dlso said that he had a daughter
around the same age as the complainant, and that when the latter
started crying his “human thinking sustained” and he desisted prior

to commencing sexual intercourse.

Counsel accepted that the Chief Justice was entitled to prefer the
evidence of one witness over another, buf submitied that in This
case the credibility finding was based largely on observations of
demeanour, and the Chief Justice’'s preference could not
reasonably have been of such strength as fo in itself justify a finding

of proof beyond reasonable doubt on the issue of penetration.

Mr Webb acknowledged that this Court couid only sef aside o
finding of fact based on the credibility of withesses where it can be
shown that the judge failed to use or palpably misused the judge’s
advaniage or acted on evidence which was inconsistent with facts
unconfrovertibly established by the evidence or which was glaringly
improbable. He accepted that the bar for appeliate intervention is

set high.
af hig

Counsel, while accepfing that proper aliowance must be made for
the advaniage the frial judge has in assessing credibility referred 1o

authority which establishes that notwithstanding this advaniage an

-
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appellate court should be guided by and not bound by findings on

credit or on the basis of demeanour —see Fox v Percy [2003] HCA 22

—_— e e —— -

and Devries v Australian National Raitways Commission [1992] HCA

A pragmatic reason for the preference given to a firial judge’s
credibility finding is that he has seen the wilness at first hand and
can form an impression on refiabilify and credibility. The appellant’s
submission in this case is that the preference should diminish in

circumstances where the pragmaiic reason is less significant.

Reasons given for the preference being less significant in ihis case
are, in the appellant's submissions, that the Chief Jusfice only had
the benefit of observing the complainant for a short fime, her words
were fransiated and his Honour observed her demeanour over d

| . ) | [ A Mg X I ) R
H Froireess yrvdn are

urcll barmier. | was subminteg nda
the preference given to a tral judge made it unreasonable and
unsafe for the Chief Jusfice fo have concluded, beyond reasonable

doubt, that penetration occured.

in summary the principal submission on behalf of the appellant was
that, in the absence of further evidence, demeanour alone was not
sufficient fo allow fhe penetration issue Jr_o be determined beyond
reasonable doubt. The appellant's evidence must have, in the

circumstances of this case, created a reasonable doubt.

Circumstances which should have left doubt in the Chief Jusiice’s
mind include the uncorroborated evidence of an eleven year old
git who was nine vears old af the fime of the incidenf; whie
corroboration is not required o judge must still be cautious in such

circumstances; the appellant’s evidence confadicted the
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complainant’s evidence: and the combinaiion of the age of the

compiainant and the nature of the complainant.

21. The appellant also submits That i the circumstances-the-Chief-

Justice was reguired fo give reasons for determining that the

appeliant’s evidence did not raise a reasonable doubt.
59 fiwas submitted thaf the Chief Justice misused his advan%c{ge by:

{a) Relying excessively on his impressions of ihe complainant’s

. demeanour in assessing credibility;

(b) Reaching a finding as to the credibiiity of the complainant
and the appellant of a strength that was not reasonably

open to make; and

c) -Re[ying exclusively, and therefore excessively, on such G
demeanour-based credibility finding fo find the only disputed
element of the defilement charge proved beyond

reasonable doubt.

THE REPUBLIC’S SUBMISISONS

23. Ms Tawila, counse! for the Republic, submitted that this was d case
in which the complainant’s avidence dione was sufficient 1o
convict. Once the Chief Jusiice accepted her evidence pbeyond

regsonable doubt, hat was the end of the matter.

Counsel relied upon authority which indicated the prefarence given

e
I~

o trial judges in assessing credibitity. The avidence was such that
the Chief Jusiice wdas entiied o accept ihe complainant’s

evidence and reject that of the appellant.



DISCUSSION

95,  This was a case Whiéﬁ"fe!l'fdiﬁé’féfﬁhdﬁ@n*oriwhe%her,,or not.ithe —
Chief Justice was saiisfied beyond reascnable doubt that
pene’frahon occurred. He was required 1o determine this on the

basis of the confrary evidence of the complainan and the

appellant.

94 An omission in this case wWas the failure of the appellant’s trial
counsel fo cross-examine the complainant specifically on the

appellant’s denial of peneiration. it is unfortunate that this did noft

QCCUr.

27, Atthough if would have been preferabie tor the Chief Justice 1o
have been more explicit i his indings, it s clear that he believed
the complainant and disbelieved the appellant on the peneirafion
issue. This Couri accepts that this is the finding he made, and the
ssue is whether it is unsafe to allow the verdict fo stand, when it was
obviousty arrived at by assessing credibiiity largely, if not

completely, on demeanour.

7g.  If the appellant’s submissions are taken to their logical conclusion,
the Republic would be wasting fime and money by chcwging sexudal
defilemeni against G child where the only evidence is the
statement of the child, and the offence is denied by ihe accused.

This cannot be what the Legislature contempiated.

This Court accepls that caution 18 required when T ying

Q
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uncorroborated evidence of a child. However, section 11 of the
Evidence Act 2003 provides that corroboration is nof required. In

this case the Chief Justice satisfied himself ot the complainani
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 knew she must fell the 4ruth, and wamed nimself that he must think
carefully before conviciing on the complainant’s uncorroborated

. evidence. ke was _gﬂf@gpgr’g_anced judge who had judged in ihe

—— — e

Republic for about ten years. He would have been awadie of
cultural differences and also possible interpretation problems.

Neveriheless, he was satisfied beyond reasonable doubt.

30. The House of Lords in Waft v Thomas [1947] AC 484 determined that
where question of fqct has been fried by @ judge without a jury and
it is not suggested that the judge has misdirected himself in law, an
“appellate court in reviewing the record of tThe evidence should
attach the greatest weight to his decision, because he sow and
heard the wilnesses. and should not disturb the judgment unless it is

plainly unsound.

31. This principle applies in this case. This Court finds no reqson o find

the judgment is unsound.

DECISION

39.  The appedatis dismissed.

Patefson JA

1/ billir 52

Williams JA



