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JUDGMENT OF THE COURT

This case came to frial before the Chief Justice on
13 December 2010. On 13 January 2011, the defendant (who is
now the appeliant) invited the Judge to disqualify himself from
hearing the case on the ground of dlleged bias. The frial judge
adjoumed further hearing untli 17 January 2011 fo hear the
anficipated application. However_. the defendant did not pursue
such an application and the hearing of the case then immediately




resurned. Nothing further was raised at Hial on this topic. However,

the notice of appeal raises the issue for our determination.

Né 'evidence to support the defendant's confention was placed

before the frial judge or supplied to us.

]

Counsel for the appellant {who also cppéared at tial) informed us
that the question-of bias was raised in dnticipation of obtaining the

client’s instructions.

n-our view. it was -net. proper for this serious allegation fo be raised

except upon an evdludtion of the available evidence (if any) and
i nf’s mstruchon. Having embarked upon the heanng

upon the

| the Judge had a responﬁbllxty to both parties to complefe the

hearing and fo de!wer ;udgmem‘ upon the merils of the case. He
was not at liberty to abandon the hearing upon a whim. In re
JRL Ex parte CJL {1984} 141 CLR at 352 Mason J made the point that
encowragement should not be given to litiganis.io. believe. that. if
’rhey dssquollfy the Judge ihey wm have their case m: :

The parfies should. re

if it should becom

conduct a fres_'h h

i



The defendant Timeon has brought this appeal from the decision of
 the High Court whereby the p!qm;_"' s heiei to- be entitled fo
recover $55,000 in damages in-respect of the publication by the

defendant of a defamatory statement conceming the plaintiff.

The defendant was the publisher of a newsletter called “Boutokaan

te Koaug Newsletier” which is utokaante Koava Party

- being a political party of whi lant was a member. At

the fime of publication of the July 2010 issue of the newsletter the

plaintift was the Parliamentciry ‘of "'the Opposition and a

former Government Minister.

The Newsletter published in J
enfirely in the Kirbati languag

relevant extracts reads as folla

“What is Your Responsibility for
Opposition" [all in the Kiribati iang

Who has betrayed Kiribati?

Ministers when they signed th
been confirmed by the Court
been bom in Kiribati as clearly:
of Kiribati or was it him who
he fried to fransfer funds from
or $50 million from the reserve

hat should be do”e

g'ce locKiibationdifheisa

very grave mistake he ought to

No one is immune from makir
mistakes, we believe that ong
The Member of Parlioment sh
real man and he has committe I'q
know what he should do.

J&r of the Opposition who is a
widespread knowledge that
wds because he competed

From the discussions of the L
member from North Tarawa it b
the reason he was not made o
dgainst the Berefitenti to replac




This information is not true, and lef you the people of North Tarawa
be assured that the real reasoi why hé was ot accepted back
. Was  because he had done & lot of things which-had- caused
doubts about him when he was q Minister and what he had done
before. One of such things was what he did with this Japanese
lady. ' .

He was given responsibility and what he did was he was trying to
enrich himself with public funds.. A.request is being asked of the
- member of Parliament from North Tarawa who is the Leader of the
Opposition to make explanations to his people in North Tarawa and
Kiribati as a whole and fo properly expiain about his NEM”.

“The discussion about the “Transter of Funds” and the discussion
about the company NEM these two things are rélated since they all
dim at one goal and that clarifies what was affempted to be done.
The attempt to transfer the money $3 million, and $50 million in the
year 2004, was the result of the connections between the member
from North Tarawa, when he was the Minister of Finance and one
Japanese lady™,

"We thank the staff of Kiibati Insurance Corpoi 0se
responsible for looking affer the reserve funds of ‘Kinbe heir
good efforis in protecting the monies of the peeple. of:Kiribati from
fhe deceitful ways of this Japanese womdi ch.wi own
by the then Minister of Finance". S ' '

The arficle contained g number of
but the Trial Judge did not ide
having been established. In ate
the plaintfiff's solicitor {himself o m

the article in its ordinary meaning

the following medning to

any reader.




10.

1. That the plainfift. when he was a Minister of Finance,
fraudulently tried to transfer $3 million from Kiribati insurance
Corporation and $50 millior fram the govemment's reserve
fund to the lady from Japan for his own benefit and had it not
been for the diligence of the $&ff at the Kiribati Insurance
office and of those who look after the reserve fund, the
Insurance Corporation and the govemment reserve fund
would have lost $3 million and $50 miflion respectively.

2. That the plaintiff, when he was the Minister of Finance, had
conspired with the lady from Jaban to fraudulently fransfer
monies from Kiribati Insurance Corporafion and from the
reserve fund for their own benefifs. '

3. That the plaintiff had abused his' office when he was a
Minister of Finance in his attempt to obtdin benefits for himself
at the expense of public funds. '

4. That the plaintiff is dishonest, deceitful and not to be trusted.

5. That the plainiiff is not fit to hold any position of trust.

8. That the plaintiff, because of his deceilful nature, should
resign from being Leader of the Opposition and from his seat
as a Member of Parfiament.

hayve

accepted that the article contains each of these imputations which

he freated as being defamatory of the:

The defendant made no altempt o
c:rﬁcie; Indeed, in a leter in rep
defendant Mr Tatirela MP confir
intended imputations when he respd

"In response to paragraph 5 of your letie o'glaborate that:

. That your client (noft fraudulently) buz‘fdhyfo fransfer $3 million

from Kiribati Insurance Corporation and did also fry fo fransfer $50
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1.

e

million from government reserve fund to the lady from Japan for
Kiribati and for his own benefit,

That was exactly what transpired. Why accept the envelope?
Bona fide agreement in an envelope?2? '

I second you on that,

fcan word it no better.

Anaiyse it yourself. Is he to be frusted affer what he didz

Boutokaan te Koaua members have nofhing fo do with the article.
it is solely my article and they are-not assertions nor assumptions. |
wrote what actually franspired without malice.

You must inform your client that he will never receive an apology
from me but if BIK Publisher wishes to apologize for printing the fruth
fhen let him do so. '

if This Is what your client is worth then | p;‘fy the value of your Leader
bearing in mind what you consider as assertions.

You make claims as much as you want for | will never cease in

requesting frue and factual events and happenings fo be released
by BTK newsletter. - : e

At trial, the defendant denied that e words wer

maliciously and claimed that the publication w

qudiified privilege. This defence was
publication was on an occasi
communication has an interest.

make it to the person to whom

3

€ has a correspondin
per Parke B in Toogood v Spyring
Lord Afkinson in Adam v Ward [1¢

This same argument was relied t ythe ar .'it:ihf'before Us.
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13.  Ingeneral there is no common interest (as now relevant) between a
newspaper and its readers unless the Circulation of the paper is
stictly limited within g clearly defined group. Spreading the

~ calumny to an excessive degree to chers_who do not have the
‘éame inferest wﬂf deprive the defendant of the privilege which
might otherwise be available {Guise v Kouvelis (1947) 74 CLR 102).

“in Stephens v WA Newspapers [124 ALR 80] there is an extensive
discussion of the special circumstances in which g newspaper might
claim privilege for the general dissemination of information to its
readers. However, these special circumstances do no} here arise.
As Cockburn Ci said in Campbeli v Spotfiswoode 122 ER at 291

It is said that it is for the interests of sociely that the public conduct of men
should be criticised without any other imit than that the- writer.

should have an honest befief that what he weites is frue. Bui
fo me that the public have an equatint :
the public character of public mar
conducted by men of honour
couniry, if we were to sanction
their honour and character, and mads wi

15, In our view the Trigl Judge wd
defendant's defence of quaiified.

16.  The appellant complains that of dar e:ges .ri'ﬁﬁe!y

$55,000 was excessive.  In

ly given fo the
e was entifiect o
-pIgry-damages. The
the O:VGI"GH amount of the

TR



17.

In the result the appeal will be dismissed. The appellant will pay the
- cosls of the respondent to be fixed by the Registrar in default of
agreement.
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