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Anthony Regan*
INTRODUCTION

In the Preface to his 1978 boock on the Papua New Guinea
Constitution, Goldring expressed the hope that his work might
stimulate the preparation of a book badly needed by the
courts and the legal profession in Papua New Guinea: 'a
detailed, annotated text, in the style - perhaps inimitable -
of Quick and Garran's classic work on the Australian Consti-
tution' (Geldring, 1978: vii).

The authors of the Annotated Constitution of Papua New
Guinea quote Goldring in their Foreword, and state that tHeir
work is "responding to this need" (Annotated Constitution:
V).

By making this e¢laim, the authors raise high expec-
tations, for the commentaries on the Constitution in the
famous 1901 text, the Annotated Constitution of the Austra-
lian Commonwealth, set a standard which is difficult to meet
(Quick and Garran, 1901}). 1In that still much used work, each
section of the Australian Constitution is analysed sepa-
rately. The analysis comprises detailed discussion which
synthesises a wide range of material helpful in understanding
both the origin and meaning of each section, and the key
words and phrases used in them. This material is fully ref-
erenced, and includes: records of the debates of successive
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Constitutional Conventions (1890-1898) which gave rise to the
section in question; parallel sections in the Constitution of
the United States of America and the British WNorth Bamerica
Act (in respect of Canada); a wide range of judicial deci-
sions from the United Kingdom, the United States, Canada and
the Australian colonies; and academic texts and articles.

The suggestion that something similar has now been
achieved in respect of the much longer and more complex Cons-
titution of Papua New Guinea is a most exciting one,. The
origins of many of its sections are complex. Sub-s524(1) of
the Constitution allows the courts to use a wide range of
source materials as alds to interpretation when interpreting
or applying the Constitution, amendments to the Constitution
and the Organic Laws. These materials include: the Final
Report of the Constitutional Planning Committee, (hereinafter
the "CPC Report"); documentary responses toc the CPC Report
tabled during debate on that Report in the pre~Independence
House of Assembly; the records of those debates and of the
Constituent Assembly debates concerning the draft Constitu-
tion (prepared following the House of Assembly debates); and
any other document tabled for or in connexion with either set
of debates. So the need for a major work tracing the origins
of each section of the Constitution is clear.

As a Papua New Guinean eguivalent to Quick and Garran
{1901), the Annotated Constitution is deficient because: it
lacks analysis and synthesis of available material; it lacks
references to many of the materials available under sub-s
24(1); it lacks references toc other material such as scho-
larly articles; it lacks either background materials or com-~
ment concerning many sections of the Constitution; relevant:
portions of the CPC Repcort have been omitted; and the analy-
tical material included is inadequate. After describing the
contents of the Annotated Constitution, and its strength as a
source of references, this article examines each of the defi-
ciencies.

The Material

The Annotated Constitution sets out the £full text of
each section of the Constitution (including the Preamble and
National Goals and Directive Principles). All amendments
made to the end of 1983 are included. Most sections (and in
many cases, sub-sections) are followed by a range of mate-
rials, all set out in much smaller type than the text of the
Constitution itself. The additicnal materials comprise:

1. In relation to ss32-56 (the basic rights provi-
sions), references to sectigns of analogous inter-
national human rights laws, (including the Consti-
tutions of the United States of America and India:
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2. The full text of portions of the CPC Report regar-
ded by the authors as relevant to the section in
guestion. In some cases, these are extremely long,
running to as much as seven pages: eg in relation
to =528 (the Leadership Cede) (Annotated Constitu-
tion: 79-86);

3. Summaries, and in many cases, direct guotations of
judgments of the National and Supreme Courts (to
the end of 1983) relevant to the section in gues-
tion. Where a wide range of issues has been tou-
ched on in the. judgments, the authors have grouped
the summaries and quotations under subject hea-
dings. For example, following sub-s37(3) ('A per-
son charged with an offence ,.,. shall be afforded
a fair hearing ...'} there are seven main headings
dealing with such matters as the application of the
sub-section to disciplinary cffences, the require-
ment of separation of investigatory and Jjudicial
functions, the effect of postponement of trial, and
so on (ibid ppl07-110); ' ' '

4, Lists of references to "every instance not other-
wise recerded in which a judge has referred to the
relevant sub-part of the Constitution" (ibid pvi).
Any observations of significance contained in those
judgments are summarised immediately following ‘“the
reference;

5. "Comments®", which are described as "the authors'
contributions® (ibid), are 'scattered amongst the
other materials. There are surprisingly few of
them - about sixty. They range from che line notes
to a few lengthy and detailed analyses of issues
arising from particular sections; and

6. In relation to the many sections of the Consti-
tution which provide explicitly for a law to be
passed to carry out or give effect to the section,
the authors usually give a reference to the law
or note that no such law has yeft .been passed.

A number of sections are not followed by  any materials
or comments.- Many ofi‘fhem-are sections in respect of which
there are-f¢- materials available in the CPC Report. For
example, in respect of ss87-98 (on the Governor-General),
there are only single line case references, and two single
line references to relevant Organic Laws (ibid pp253-259).
Presumably this is because the only material on the Head of
State in the CPC Report recommended against an Independent
Papua New Guinea having such an institution (CPC Report:
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ch7 p2 paragraph l14). The question whether provisions such
as these should have virtually been ignored is discussed
later in this article.

A Source gof References

In addition teo its obvious application as a set of tea-
ching materials for Papua New Guinean law students, the “main
value of the Annotated Constitution will be as a source of
references, ‘ o

In particular:

1. the availability of references to relevant judicial
decisions (1975-1983) on particular sections of the
Constitution will be a wvaluable resource to any
person with either a practical or academic interest
in the Constitution. The authors have gone to
great effort in amassing references to the Jjudg-
ments., Their presentation by reference to parti-
cular issues arising from the various subparts of
the Constitution is generally very helpful. The
references appear to be comprehensive. Being less
than familiar with the full range of judicial deci-
sions on the Constitution, I am unable to comment
on the authors' indication that they have included
reference to every instance where judges have re-
‘ferred to particular sub-parts of the Constitution
(Annotated Constitution: vi). However, there is
no question that this book will be an essential
source for anyone interested in judicial interpre-
tation of the Constitution;

2. the references . to analogous international human
rights laws relevant to the basic rights provisions
of the Constitution will also assist researchers
and legal practitioners;

3. there is some value in having specific CPC refer-
ences linked to each section (although criticisms
of the selections of CPC material are dealt with
below); and

4. the detailed index to provisions of the Constitu-
tion (ibid pp557-596) will be a wvaluable resource
to anycne trying to find particular words, phrases
or sections in this complex legal document (al-
though some deficiencies in the index are dis-
cussed later in the article).
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Lack of analysis and synthesis

The bulk of the book comprises a 1limited selection of-
materials on the origin and interpretation of sections of the
Constitution. The materials are reprinted, word for word,
They are left to speak for themselves, with very little com-
ment made by the authors. Approximately 240 of the 544 pages
of text is made up of such material {about 130 pages from the
CPC Report and 110 pages from judgments). Many additional
pages are filled by the text of the Constitution itself. The
reprinting of materials is taken to unusual lengths when the
same 20 line piece of a particular judgment is repeated on
three separate occasions: a section of the judgment of Kear-
ney, J, in The State v The Independent Tribunal: Ex parte
Sasakila [1976] PNGLR 491, at pp506-507 is repeated at p5,
pp66-7 and p500. A cross-reference should have been suffi-
cient for any but the first occasion on which the judgment
was referred to.

The book is over-burdened with large sections of mate-
rial from the CPC Report and from judgments which would have
been much better dealt with in analytical pieces by the au-
thors. Complex lines of arguments from Jjudgments are pre-
sented through lengthy gquotations, rather than analytical
pieces. For example, at pp534 to 537, quotations from judg-
ments on the adoption of foreign statutes are set out,
followed by a section of analysis by the authors in which
they argue that the "complex and unresclved debate”™ set out
in those judgments is "fundamentally Wmisconceived" (ibid p
537). It would have been better to have omitted the guota-
tions and instead summarised and analysed the lines of argu-
ment together in a much shorter piece of text.

In other cases, lengthy gquotations from Jjudgments make
points that the authors could have summarised in a line or
two: for example, at p364, a 20 line portion of a judgment
is set out which merely establishes the proposition that
members of the National Executive Council are as liable to
punishment for contempt of the Supreme Court as are ordinary
citizens (Re Rooney {(no2) [1979] PNGLR 448, at pp502-503).

The book would have been of more value if it had fol-
lowed the example of Quick and Garran (1901), and analysed
and synthesised the whole range of available material on the
origin and meaning of each section of the Constitution. The
result would have been far more succinct, and contained much
more readily accessible information than the present text.
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Materials Referred to in s24

In their Foreword, the authors justify the inclusion of
what they claim to be 'any relevant parts of the CPC Report!'
related to particular sub-parts of the Constitution on the
basis that these extracts ‘'assist in clarifying the inten-
tions underlying particular provisions' (Annotated Constitu-
tion: v). Further, they point out that under s24 of the
Constitution, the CPC Report can be used as an aid to inter-
pretation and application of the Constitutional laws (ibidy.
But in their enthusiasm for the CPC Report, the authors have
ignored other vital material made available by sub-s24(1).

Sub-s524(1) also allows the court to refer to the "of-
ficial records of debates and of votes and proceedings":

(a} of 'the pre-Independence House of Assembly' on the
CPC Report; and

(b) of 'the Constituent Assembly' on the draft of the
Constitution.

Furthermore, "any other documents or papers tabled for the
purposes of or in connexion with those debates™ may be used.

It would have been expected that a book in the style of
Quick and Garran would have attempted to define the materials
available under sub-s24(1), and that as far as possible, the
widest range of those materials would be referred to where
they might help elucidate the origin and meanin of parti-
cular sections, )

However, other than the CPC Report, the Annotated Cons-
titution contains no references to any of the material ref-
erred to in sub-s24(1). - In fact there is no comment in the
annotations in the text following sub-s24(1) explaining the
range of materials available under that sub-section. The
authors simply note that the CPC Report has been used by the
courts as an aid to interpretation and comment on the dif-
ferent approaches of the judges in their use of such &dds
generally (ibid p66).

One reason why sub-s24(1) permits reference to mate-
rials other than the CPC Report is that major parts of the
recommendations of the CPC Report were not accepted by the
pre-Independence Government of Papua New Guinea, nor by the
pre-Independence House of Assembly. As is discussed later in
this part of the article, the House of Assembly made the CPC
Report's recommendations the drafting instructions for the
Constitution, but subject to modification by: the Government
Paper entitled 'Proposals on the Constitution and Explanatory
Notes'! (Government Paper 1974); the Opposition's paper en-—
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titled 'United Party Proposals on the Constitution' (United
Party Paper, 1974); and specific amendments made during the
House of Assembly debates. The draft Constitution was tabled
in the Constituent Assembly, and many amendments were made to
it during debate in that Assembly (Fourth Draft, 1975). As a
result, when finally passed in September 1975, the Constitu-
tion was in many important respects a very different docu-
ment from that envisaged by the CPC Report,

The Government Paper (1974), the United Party Paper
{1974) and the Fourth Draft (1975) are all available to the
Courts under sub-s24(1), as are the official records of the
abovementioned debates. Each of the three documents and the
records of debates should. have beeﬁ;discusggd,gn any comments
made by the authors in-relation to sub-s24(1). The  authors®
.failure-te--do.this is - particularly difficult: td. understand
bewause each of these sources of the Constitution® is expli-’
citly dealt with in the Constitutional Documents (Manner: of
Proof) Act ch5. It is a little known Act which, as its" pre-
amble indicates, was passed to implement Sub-s24(2) of the-
Constitution. That sub-section empowers a law to'"make pro-
vision for the manner of proof of the records and docurents
referred to in sub-section (1)" (ie sub-s24(1) of the Const®~
tution). o

That Act also deals with the manner of proof of the CPBC
Report and the Minutes of Proceedings of both the House -of
Assembly and the Constituent Asembly (ie minutes of sessions
dealing with the CPC Report and the First Draft (1975) res-
pectively). - This Act may not be conclusive of the question
of what materials may be admissible under sub-s24(1). For
example, it seems that a document not mentioned in the Act
may be admissible, namely the Report on Central-Provincial
Government Relations (Watts and Tordoff, 1974). This 1is
because that Report was tabled during the House of Assembly
debatef on the CPC Report on August 23 1974 (HAD ITII (33)
4303).7 However, there would appear at least to be no doubt
about the admissibility of the documents described in the

Constitutional Documents (Manner of Proof) Act ch5. In a
note following Sub-s524(2) the authors make reference to that
Act, but make no mention of its provisions, There 1is no

reason why the full range of materials was-npot referred to,
in discussion of sub-s24(l). The materialsvshotld also. have
been referred to in discussion of other sections- whenever
relevant. '

In their Foreword, the authors explain the omission of
references to the records of debate of both the pre-Indepen-—
dence House of Assembly and the Constituent Assembly: 'No
official published record of these debates exists, the un-
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edited photo-copied transcripts that do exist are not gene-
rally accessible and the courts almost never refer to them'
(Annotated Constitution: vi).

In respect of the pre-Independence House of Assembly,
the authors' assertion is incorrect. The normal edited Par-
liamentary records of debate in respect of the debate on the
CPC Report are generally available in most libraries in Papua
New Guinea (including incomplete §ets in the library at the
University of Papua New Guinea). Most importantly, nume-
rous passages of those records provide considerable illumina-
tion of provisions in the Constitution.

The main part of the House of Assembly debates on the
CPC Report took place over the period from August 16 1974,
when the then Chief Minister, Mr Somare, tabled the CPC Re-
port (HAD III (33) 4138) until March 11 1975. During that
period, the CPC Report was debated in considerable detail.
Having initially debated the Report as a whole, from Sep-
tember 27 1974 the House debated each chapter separately.
Formally, much of the debate centred on motions (moved in
respect of each chapter} that the recommendations in the
chapter in question "be set as drafting instructions to the
First Legislative Counsel for the preparation of a Draft
Constitution and related bills" (ibid).

The two important responses to the CPC Report tabled
during the debates have already been mentiocned. The first
{Government Paper, 1974) was3tab1ed by Mr Somare on September
23 1974 (HAD III (35) 4415),” and the second (United Party
Paper, 1974) was presented by Mr Tei Abal, then Leader of the
Oppesition, on September 24 1974 (HAD III (35) 4434),

As debate on each chapter was concluded, the House of
Azsembly passed a motion in respect of the chapter which
adopted the CPC recommendations as drafting instructions, but
subject to: in respect of all chapters, modifications as
propesed in the Government Paper (1974); in respect of chap-
ter 1, amendments contained in the United Party Paper (1974);
and in respect of all chapters, amengments proposed during
the debates in the House of Assembly.

A wide range of proposals made by the CPC was modified,
amended or rejected in these debates. It is only by closely
comparing the CPC Report, the Government Paper (1974) the
United Party Paper (1974) and the records of the debate that
one can be confident of wunderstanding the origin of many
provisions later included in the draft Constitution consi-
dered by the Constituent Assembly (Fourth Draft, 1975).
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Reference to these materials give some understanding of
the reasons why important CPC recommendations were not inclu-
ded in the Constitution. Significant examples include the
following recommendations: that there should be no head of
state (CPC, 1974, ch7, p2, parald); that there should be no
regional electorates (ibid ché, p2, paras7-9); that general
elections for the Parliament should be held every four years
(ibid p3l, recommendation 83); and various provisions
relating to naturalisation of foreign citizens (ibid ch4,
pp5-8, paras36-60, and pplé-19, recommendations 7 to 1l1). 1In
each case, these recommendations were rejected by the Govern-
ment and the House of Assembly, and as a result contrary pro-
visions were inserted into the draft Constitution (Fourth
Draft, 1875) and eventually became part of the Constitution
as adopted. The sections in question are 82 (Head of
State), s101(1l) (regional electorates), sl05(l){a) (five year
terms for Parliament) and ss68 and 69 (citizenship).

These disparities between the Constitution and recommen-
dations of the CPC Report have not been dealt with in the
Annotated Constitution, even in cases where the disparity is
clear in the portions of the CPC Report reprinted in the
book. 1In respect of ss82, 101(1) and 105(l)(a), the book
contains the text of each section, followed by the relevant
portion of the CPC Report (Annotated Constitution pp246-247,
264-265 and 272-273). The fact that parts of the text from
the CPC Report in each case argue in favour of some gquite
different provisions from those appearing in the sectionhs
draws no comment from the authors. In respect of s68 (on
citizenship) the contrary recommendations of the CPC are
neither included nor referred to in the book, and as a conse-
quence, one could be left with the impression that no mate-
rials are available on the origin of, or as aids to interpre-
tation of, that crucial section. BAs discussed below, that is
not the case.

References to the readily available records of the de-—
bates of the House of Assembly would have provided elucida-
tion of the origin of important provisions of the Constitu-
tion. Further, they would have focused attention on other
important source documents of the Constitution, namely the
Government Paper (1974) the United Party Paper (1974) and the
Fourth Draft (1975). None of these documents is mentioned
anywhere in the book.

In relation to the records of debate of the Constituent
Assembly,” the authors' assertion about the lack of general
availability of official published records was, until re-
cently, correct (Annotated Constitution: wvi). However, as
they acknowledge, unedited transcripts of the debates have
long been available (ibid pvi and p480). Although scarce,
there is a copy in the Justice Department Library at Waigani,
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and various persons who were advisers to the CPC, or to peoli-
tical parties at the time the CPC Report was being debated,
have copies {personal communications, Wolfers, E and Bayne,
P).

Very recently, the edited records of debate in the Cons-
tituent Assembly have become available. They comprise 500
pages, covering 27 days of debate from May 23 1975 to August
26 1975. During that periocd, the Constituent Assembly consi-
dered the Fourth_.Draft (1975) tabled by Mr Somare on May 29
1975 (NCAI p24).  During the subsequent debate, the Fourth
Draft (1975) was changed in many ways: sections were amen-
ded; others were omitted and replaced; some were omitted
without replacement; and in some cases entirely new sections
were added. Some of the changes were significant: for ex-
ample, the lengthy and complex provisions of Section 68 (Spe-
cial Provisions Relating to Naturalization) were introduced
for the first time during the Constituent  Assembly debates on
July 23 1975 (NCAI p239),., This section and another new Sec~
tion which subsequently became =69 (Application. for naturali=-
sation) together replaced ss66 to 70 of the Fourth Draft
{1975) which had dealt with the topic of  'Provisional Citi-
zenship', and which were then omitted entirely (NCAI p239).
Ss68 and 69 were debated over much of two days (July 23 and
24 1975), and further amendments were made to the new clause
68 during the debate. The debates are an essential guide to
the origin and meaning of the sections (ibid pp239-266).

In addition to ss68 and 69, another 17 sections were
introduced in their present form for the first time during
the Constituent Assembly debates.’' Some of the new provi-
sions involved important new material. Some improved sli-
ghtly on provisions in the sections they replaced. Others
were entirely new sections dealing with matters of detail
that had been overlooked until then. Of the sections omitted
from the Fourth Draft without replacement, some were omitted
as superfluous, and without controversy. Others were the
subject of bitter dispute, the most controversial omission
being that of Part VII (ssl89 to 198) dealing with Provin-
cial and Local Government. ({Aspects of the omission of these
provisions are discussed further below.)

Of the 283 clauses of the Fourth Draft, 155 were amen-
ded, omitted or replaced. Some were amended on as many as
three and four separate occasions: for example, s42 (liberty
of the person) was amended once during debate on June 26
1975, twice on July 11 1975 and once more on August 13 1975
(ibid ppl84, 356, 364, and 409). Although the majority -of
amendments were minor cnes, minor changes in wording can
often have significant effects on meaning.



143

In their Foreword, the authors justify the omission of
references to the debates by saying that "until the debates
were published or otherwise made more accessible there was
little point in over-burdening an already lengthy text with
reference to materials not available to most of our readers"
(Annotated Constitution: wvi),

It is suggested that, on the contrary, the lack of gene-
ral availability of these materials is the very reason why
they should have been referred +o, particularly in cases
where the Constituent Assembly debates resulted in major
changes being made to the Fourth Draft (1975),. The book
would have then been an essential guide to the way the Cons-
titution developed. Had the book been largely consisted of
analysis of the available materials, it should not have
'over-burdened' the text to have included references to the
un-edited records of debate in the Constituent Assembly in
all cases where sections were derived 1in part £from those
debates. If that had been done, now that edited records of
the debates have become available, the aAnnotated Constitution
would have been a very valuable text to use in ‘conjunction
with those edited records when examining the origin and mea-
ning of many sections of the Constitution.

It is therefore clear that none of the materials avai-
lable under sub-s24(1) can be treated in isolation., As dis-
cussion of the Head of State and the citizenship provisions
has shown, reliance on the CPC Report alone is 'an incorrect
approach to understanding the origin and meaning of the Cons-
titution., Two other examples assist iIn making the point,
namely Part VIA {(Provincial Government and Local Level Gove-
rnment) and the general provisions in respect of the OQrganic
Laws. :

In respect of Part VIA, the Annotated Constitution re-
fers only to the CPC Report. Yet 1in many important res-
pects, the provisions of Part VIA are at marked variance with
the CPC proposals on Provincial Government (Goldring, 1978 pp
73-8l). This fact draws no comment from the authors, Some
of the changes to the CPC Report's proposals were made on the
basis of the Government Paper (1974) and scme the House of
Assembly debates., Eventually, provision very similar to the
present Part VIA was made in Part VII of the Fourth Draft
(1375). However, unexpectedly, after some general debate,
those provisions were omitted by the Constituent Assembly on
July 30 1975 (NCA 1 p347). The constitutional amendment
containing the present Part VIA was not introduced into Par-
liament until early in 1976, folowing the attempted secession
of part of the then district of Bougainville (Conyers, 1976
pp50 -74).
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There is an interesting gquestion concerning the avail-
ability of materials under sub-s24{(l) when interpreting or
applying an amendment to the Constitution. Sub-~s524(1) em-
powers the use of the materials as an aid to interpretation,
whet relevant, in relation to 'any provision of a Constitu-
tional Law'. Schedule 1(2} defines 'constitutional law' to
include 'laws altering this Constitution' as well as the
Constitution itself and the Organic Laws. Sc the materials
are clearly available, and the main test for the court under
sub-s24(1) is to determine whether any of the materials are
relevant to a guestion of interpretation or application be-
fore it. However, because amendments may often have little
connection with matters considered by the CPC Report or by
subseguent reports and debates, it will probably not be often
that the materials will be relevant to interpretation - of an
amendment., This will vary from case to case: for example,
Constitutional Amendment no8, the most recent constitutional
amendment (to ss190, 191 and 192) arguably makes the pro-
visions of the Constitution in respect of the Public Service
more consistent with the CPC Report than was formerly the
case. That is not the case with, for example, Constitutional
Amendment no7, which dealt with suspension of provincial
governments,

In this regard, Part VIA is a special case, because it
is similar to Part VII of the Fourth Draft (1975). Because
the latter part was drafted following the House of Assembly
debates on the CPC Report and is different in many respects
to the CPC proposals (ibid), it may be relevant, when attemp-
ting to elucidate the meaning of particular words or sections
in Part VIA to examine viz the Fourth Draft (1975) the Gov-
ernment Paper (1974); the records of debate of the House of
Assembly; and the CPC Report. All these materials may be
relevant to interpretation or application not only of Part
Via, but also provisions of the Organi¢ Law envisaged by that
Part (the Organic Law con Provincial Government). As noted
above, the Watts and Tordoff (1974) may also be admissible
under sub-s24(1).

In relation to the general provisions of the Constitu-
tion on the Organic Laws (ss8 to 12}, the CPC Report is no
guide to origin and meaning, for the concept of Organic Laws
was not developed until after that Report was completed.
Thus, the Annotated Constitution contains no material on the
origin and development of the concept. The book would. have
been improved by an attempt to trace the origin of the con-
cept.

Examination of Part VIA and ss8 to 12 demonstrates the
dangers of relying upon the CPC Report, and ignoring other
materials available under s24(l). By ignoring all original
materials other than the CPC Repcrts the authors have tended
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to present an incomplete and misleading picture of the ori-
gins of the Constitution. This can only help to perpetuate
the slowly developing myth that the CPC Report is the com-
plete basis of the Constitution. That is unfortunate, £for
the Constitution, whilst owing much to the CPC Report, was
also derived from the other material just discussed. It is
essential that the myth should not gain too much credence
because it is both historically inaccurate and because sub-
824(1) gives equal recognition to the other materials, so far
as they are relevant, when questions of interpretation and
application of Constitutional Laws arise. Thus, in a book
such as the Annotated Constitution, it 1is essential that
proper weight be given to the full range of source materials,

Selection of other materials

Although the selection of cases quoted or referred to in
the Annotated Constitution is useful and impressive, had the
annotations comprised analytical sections which synthesised
available material, a much wider range of material could have
been referred to. In particular, the book could have dealt
with the fairly extensive and steadily growing range of scho-
larly articles and chapters of books which deal with the
Constitution and the courts' interpretation of it.

In this respect, the Annctated Constitution only in-
cludes material from and makes references to Goldring (1978),
to an article by J. Kaburise, (12 Melanesian Law Journal, 1}
and makes one general reference to two text books on the
European Convention on Human Rights (Annotated Constitution
ppldl, 361, 111 and 92). However, there have been at least
seven other major articles on the Constitution published in
the Melanesian TLaw Journal since 1975, as well as numerous
relevant articles in other journals, and chapters in several
books (in particular numerous chapters in Pacific Constitu-
tions (Sack: 1982) and in Law and Social and Change in Papua
New Guinea (Weisbrot, Paliwala and Sawyerr: 1982). Much of
this material provides valuable insights into the origins and
meaning of secticons of the Constitution. For example, Wol-
fers' "Defining a Nation" traces aspects of the development
of the citizenship provisions of the Constitution from the
CPC Report's recommendations through the House of Assembly
debates and unedited records of the <Constituent Assembly
debhates (1977 p301).

Another insight into the origins of a particular provi-
sion 1s provided by Ghal and Hegarty (1982) in a chapter on
the Bouraga Case (SCR nol of 1982; Re Bouraga [1982] PNGLR
178), a case that dealt with, inter alia, the nature of Mini-
sterial functions set out in =148 of the Constitution.
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The treatment of s148 in the Annotated Constitution
provides yet another example of a marked a difference between
a section of the Constitution and the CPC proposals set out
beside it (Annotated Constitution p327). Curiously, in this
cas: it seems that the CPC Report's proposals were rot
changed during either the House of Assembly debates or the
Constituent Assembly debates, Chapter 7 of the CPC Report
propesed that provision be made 'for each Department to be
under the direction and control of a Minister and, subject to
that direction and control, under supervision of a Head of
Pepartment' (CPC Report 1974 ch7, pé, parad4é6, and ppl0 and
12, recommendaticns 18 and 29). However, £148 makes provi-
sion to the contrary: all departments must be the "political
responsibility of a Minister", but that "does not confer on. a
Minister any power of direction or control®, The court (in
Bouraga's case) was not concerned with the obvious conflict
between the CPC Report and sl48, but one would have expected
the authors of the Annotated Constitution to comment on the
striking disparity in the materials which they chose to jux-
tapose. This is especially so when there is published mate-
rial available elsewhere suggesting an explanation. Ghal and
Hegarty (1982) make the following comment:

"The CPC had recommended strongly in favour of the
political answerability of the public servants to
Ministers. This was endorsed by the Government as
well as the Constituent Assembly and the penul-
tivate draft (fourth) of the Constitution did not
contain sub-s3 of s148. The public service, lar-
gely expatriate at that time, profoundly unhappy at
the loss of its power implicit in s148, and dis-
turbed by the possibilities of ministerial ‘'ex-
cesses', prompted the addition of Sub-s3 at the
last minute, and there is reason to believe that
none of the political leadgrs were aware of its
implications." (1982: 252)

Sections not commented upon

There are about seventy sections of the Constitution
which receive almost no comment in the Annotated Constitu-
tion, and in respect of which wvirtually no materials are
included in the book. The main reason would appear to be the
absence of material in the CPC Report which can be linked
with these sections, and the lack of judicial decisions (so
far) relating to them. Much light could have been thrown on
the origin and meaning of many of these sections had the
other materials been examined.

For example, the origin of the provisions on the Gover-
nor-General would be much better understoocd if the Government
Paper (1974) and the House of Assembly debates had been re-
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ferred to. Further, as several of the above mentioned sec-
tions are amongst those added for the first time during the
Constituent Assembly debates, reference to those debates
would have been helpful (ss30, 69, 83, 106, 249, 260 and
268).

Had the authors actually carried out the task they set
themselves in the Foreword,hand followed the example of Quick
and Garran (1901), there would have been explanation and
comment about every section. Clearly, that would have been a
mammoth task, involving  perhaps many years of research.
Nevertheless, the result would have been well worth the
effort, But accepting that this book is in essence a set of
materials, it should still have included references to those
parts of the materials available under sub-s24(1) that are
pertinent to each section. Even if, in most cases, nothing
more than brief references had been included, the book would
have been a much more complete set of materials.

- Selection of materials from the CPC Report

The authors claim to have "included the complete text of
any relevant parts of the CPC Report"™ following "each sub-
part of the Constitution" {(Annotated Constitution pv). If
the book fulfilled this claim teo be a complete guide to all
relevant parts of the CPC Report, its usefulness would be
greater, especially given the fact that new copies of the CPC
Report are at present unavailable, However, the authors'
selection of the material from the CPC Report is deficient in
two ways: first, some CPC recommendations which are contrary
to provisions of the Constitution have been ignored; second,
in many cases in the second half of the book, the authors
have included only portions of the running text of the chap-
ters of the Report, and have ignored relevant recommendatlons
appearing at the end of the chapters in question,

Concerning the first point, the failure of the authors
to mention the contrary recommendations of the CPC Report in
respect of, for example, the Head of State, and the contro-
versial citizenship provisions, creates an erronecus Iimpres-
sion. It is only by tracing the origins of these provisions
through the various stages of debate that thelr intent and
meaning can be fully understoocd.

Secondly, wherever relevant, the authors should have
quoted the recommendation, because: (a) they are more pre-
cisely worded than the explanatory text contained in the
chapters; and (b} they formed the basis for the drafting
instructions. It may well be that.both explanatory text and
recommendations are relevant, in which case both should have
been included.
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A few examples will demonstrate the point

. At p273, s105 (General Elections) is followed by
text from ché of the CPC Report (CPC, 1974 ché, p
13) but not recommendations 83 and 84 of that chap-
ter (ibid p3l};

- At p283, slld4 (Voting in the Parliament) is also
followed by text of ch6 (ibid p8) but not by recom-
mendations 51 to 53 (ibid p26);

. At p327, sl48 (Functions, etec. of Ministers) is
followed by text of ch7 {(ibid ch7, p4) but not by
recommendations 18 and 29 (ibid pl0 and 12); and

. At p436, s210 (Executive Initiative) is followed by
text from ¢h9 (Ibid ¢h9, p2) but not by recommen-
dation 4 {ibid p5}.

The same is true of all portions of chapter 10 of the
CPC Report set out in respect of Part VIA (Provincial Govern-
ment and Local Level Government), and of many other sections
in the latter part of the book.

The unfortunate consequence is that the Annotated Cons-
titution cannot be regarded as a reliable guide to portions
of the CPC Report relevant to the origin and meaning of each
section. ‘

Analvtical Material

The impression that the Annotated Constitution is essen-
tially a set of teaching materials is underscored by both the
relatively small amount of analytical material by the au-
thors, and by the failure of the authors to comment upon or
analyse a number of important matters arising from various
sections of the Constitution.

The analytical material appears under the heading 'Com-
ment' and is described in the Forword as 'the authors contri-
butions' (Annotated Constitution pvi). There atre approxi-
mately sixty entries under that heading, and they contain
an uneven mixture of material. About half are very short
notes, including: c¢ross references to other parts of the
book; notes of the dates on which certain sections cease to
have effect; introductory,notes to sections of judgments; and
useful explanatory notes.
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A number of the other 'Comments' make more substantial
points which are generally interesting and useful concer-
ning particular issues arising from specific secticns or.
cases (ibid pplo07, 108, 110, 113, 120, 125, 163, 185, 219,
220, 278, 286, 326, 328, 468, 476, 478, 479, 480, 499, 510).

However, disappointingly few of the entries under this
heading provide detailed analysis. Some that do so are very
good. - Together with the shorter comments referred to in the
previous paragraph, they give an indication of how wvaluable
the Annotated Constitution could have been if the book had
been prepared as an analysis of available material on the
origin and interpretation of sections. Aamongst the better
analytical portions of the book are the following:

- comments at ppl4l and 361 analysing and refuting
views expressed by Geldring (1978});

. a comment at pl42 on whether pre- Independence laws
can limit basic rights provisions by belng deemed
to comply with s38; .

. an analysis at pl73 of apparently inconsistent
judicial views on the extent of the freedem of
expression provided by s48;

s an analysis at pp2l3 to 215 concerning problems
involved with +the Constitution's provisions on
natural justice;

. a hote at p337 on inconsistent Judicial decisions
on the nature of the Supreme Court's power of re-
view under s155(2)(b);

- an analysis at pp345 to 346 of judicial decisions
concerning the Supreme Court's powers under sub-
8155(4) (prerogative writs and other orders);

- a note at ppd409% to 410 concerning the non-jus-
ticability of inter-governmental disputes;

- a note at p500 on the meaning of the expression
‘fair and liberal meaning', as used in schl.5(2);

. an analysis at p517 of three Jjudgments by Deputy
Chief Justice Kapi concerning post-Independence
common law decisions of English courts; and

- a note at pp528-529 on problems with Jud1c1al deve-
lopment of the underlyin~ law.
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On the other hand, at least two sections of fhe material
under the heading 'Comment' are not adequate. This is parti-
cularly true of comments at p263.

The material in guestion is a four line note which deals
with the effect of s100 (3), which provides that Parliament
cannot "transfer permanently, or divest itself of, legisla-
tive power". The authors suggest that s26 of the Organic Law
on Provincial Government "would appear to offend" sl00(3) of
the Ceonstitution, in that it purports to prevent Parliament
from making laws on subjects Tﬁfined by that Organic Law as
being "primarily provincial”.

This argument, if correct, would have broad ramifica-
tions, not only in respect of the 'primarily provincial' sub-
jects listed in s24 of the Organic Law on Provincial Govern-
ment, but also 356 of the same law, which purports to pre-
vent Parliament making laws in respect of the "exclusively
provincial taxes" listed in s57 of the same Law. The provi-
sions of ss56 and 57 are not mentioned by the authors in this
context. '

Given the obvious and serious ramifications of their
argument in respect of s100(3) of the Constitution, it 1is
surprising that the authors do not examine the issues inv-
olved in more detail, especially as there are fairly obvious
counter-arguments that can be advanced.

The most obvicus of these is the point that the Organic
Law on Provincial Government does not necessarily involve a
permanent transfer of legislative power. Subject to proce-
dural requirements, Parliament is free to amend or even re-

peal the Organic Law at any time. Until such time as it
chooses to do so, Parliaméent cannot 'derogate from the supe-
rior legislative power of the Provinces' (Ghai and Isana,
1978 pl4). '

In addition, sl00(2) of the Constitution makes provi-
sion for Parliament to make laws "conferring on an authority
other than the Parliament legislative powers or functions®.
It may be argued that ss26 and 56 of the Organic Law are
provisions envisaged by Section 100(2) of the Constitution,
rather than provisions prohibited by s100(3).

& further though clearly less substantial argument that
may need to be examined in relation to s26 of the Organic Law
involves the power of the Parliament under s37 of the Organic
Law on Provincial Government to disallow provincial laws.
This power is subject to important procedural constraints but
applies to all provincial laws other than provincial consti-
tutions. This includes laws under s24 of the Organiec Law on
Provincial Government. 1In the absence of a provincial law on
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any subject under s24, Parliament is free to pass laws on
that subject, By disallowing provincial laws under s24 it
may be that Parliament can keep the field open for its own -
laws.

Another less serious example of inadequate material is
the comment at p3%5 concerning s5 of Constitutional Amend-
ment nol - Provincial Government, passed by the Parliament in
1976. This section of the amendlng law raises an interesting
guestion,

The section is a transitional provision, dealing with
former provincial government bodies, particularly those crea-
ted by the Provincial Government (Preparatory) Arrangements)
Act 1974. S5 of the 1976 amendment provided the authority
for important provisions of the Organic Law on Provincial
Government which allow pre-existing provincial government
bodies to become provincial governments under the Organic Law
(ssl06 to 111).

The Annotated Constitution (p395) repeats the tran-
sitional provision under the heading 'Comment', But the only
comment made is as follows:

"Section 5 was not expressed to form part of the
Constitution, but is, presumably, to be regarded as
a Constitutional Law".

However, there is no doubt that it is a Constitutional
Law, for schedule 1.3(3) of the Constitution is explicit on
the point. This schedule, which the authors do not refer to
in their discussion, states that:

"Each provision of a Constitutional Law takes ef-
fect as a Constitutional Law".

The authors do not consider the more 1nterest1ng ques-
tion as to whether the transitional provision should in fact
be considered as part of the Constitution, even though it 1is
not explicitly expressed to be a part of it. 1In this regard,
it might be argued that the reason for the failure of the
amending law to make it clear the transitional provision 1is
part of the Constitution was poor drafting of the amendment.
Had the draftsman done his job properly, the section should
have been made part of Part XIII of the Constitution (Imme-
diate and Transitional Provisions).

The authors have also failed to comment upon or to ana-
lyse a wide range of other questions of both interpretation
and application of the Constitution. A number of these mat-
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already been dealt with elsewhere in this Article.

Amongst additional matters that warranted attention are the

following:

1.

In relation to the amendments to the Constitution
passed between 1976 and 1984, it would have been
helpful had the authors commented briefly on the
reasons why each of them was made;

The reason why the Law Reform Commission is estab-
lished, and its functions provided for, in a - sche-
dule to the Constitution rather than the beody of
the Constitution is nowhere discussed;

There is an interesting question of whether prov-
isions of the Constitution should have been amended
following the signing of the Bougainville Agreement
(1976) and the passing of the Organic Law on Pro-
vincial Government (in March 1977). That Agree-
ment, which provided the main drafting instructions
for the Organic¢ Law on Provincial Government, was
signed several months after the introduction into
Parliament of the Constituticonal amendments rela-
ting to Provincial Government. Some of the provi-
sions of the agreement dealt with matters not ade-
guately covered in the Constituticonal amendments on
the Provincial Government system. In a 1978 con-
sultants’ report to the Wational Government, Ghail
and Isana recommended several amendments which they
argued were necessary to remove "some alleged in-
consistencies between the Organic Law and the pro-
visions of the Constitution™ (1978 p9). In parti-
cular, they argued for amendment of 838, to allow
provincial governments power to gualify the basic
rights; particularly in relation to legislation on
‘primarily provincial' subjects; amendment to sll7,
to enable Parllament to enact legislation on ‘'pri-
marily prov1nc1a -subjects where domestic 1legis-
lation is requlrea'to give effect to an interna-
tional agreement; and -amemdment to s100, to remove
any doubt as to whether that section is offended by
the Organic Law provisions purporting to give pro--
vincial governments areas of exclusive legislative
power (ibid ppl0-15);

The question whether provincial government legis-
latures have power to pass laws that regulate -the.
rights provided by s50 of the- Gonstitution- ~should
have been raised. Thls‘question arises -bécause all
other rights and freedoms under the Constitution
can only be regulated by a law that complies with
s38, 'As s38 requires, inter alia, that such laws
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must be made and certified by 'the Speaker' to have
been made by an absolute majority, it seems that
only Parliament can pass them. S50, on the o¢ther
hand, makes no reference to s38. Instead, rights
under s50 can be "regulated by a law that is rea-
sonably justifiable for the purpose in a democratic
socciety that has a proper regard for the rights and
dignity of mankind". As s50 contains no reference
to 838, there sSeems no reason in principle why a
provincial law should not be able to regulate the
rights in question. 81870 of the Constitution
should not prevent such a law being passed by a
provincial government legislature, for the relevant

provisions of that section only proscribe provin-

cial laws that are inconsistent with the Constitu-
tion "and in particular with Division 3 (Basic
Rights)", Thus the distinctive wording of s50 may
be the basis for provincial laws dealing with
rights of citizens to vote in provincial elections,
and others that prohibit members of provincial
legislatures from standing 1in elections for the
National Parliament; .

Some discussion should have been included on
5109(2) of the Constitution, which empowers Par-
liament to pass "Acts of the Parliament, not incon-
sistent with the Constitutional Laws™, which pro-
vide for "matters that are necessary or convenient
to be prescribed for carrying out and giving effect
to this Constitution". Goldring points out that
832(d) of the Organic Law on Provincial Government
restricts the power of provincial legislatures to
pass laws in the ‘'unoccupied®' legislative fields
from extending to "laws of a kind referred to in
s109(2) of the National Constitution™ (ibid pp87-
88). He argues that laws relating to '"such matters
as the operation of the system of provincial gov-
ernment, and the making of provincial constitu-
tions' are matters necessary for the putting into
effect of Part VIA of the Constitution. On that
basis, he argues that s32(d) of the Organic Law
places laws on such matters beyond the power of
provincial legislatures. In consequence, despite
contrary provisions in the Organic ILaw, the Par-
liament should be able to alter provincial consti-
tutions by ordinary Act, "provided that such alter-
ations are not inconsistent with the Constitution
or an QOrganic Law" (ibid pp87 to 88). Although
there are obvious counter arguments (based on
s11(b) of the Organic Law which provides, inter
alia, that a provincial constctitution can only be
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changed by Parliament by an. Organic Law), Gold-
ring's argument is am~’interesting one, with wide
ramifications if it is correct; and

The expression 'provincial services' is used at
four places in the Constitution (ss8139(3) (b},
191(1)(g), 191(2) and 219(1l)(a){i)). The expres-
sicn is not defined in the Constitution. The Anno-
tated Constitution not only does not discuss the
expression, it also fails to cross-reference “its
use, and only onél?f the four references i§ _inclu~
ded in the index. o

No doubt a meticulous examination of both the Cénstitution
and the steadily expanding literature dealing with it ~would
reveal many other matters requiring explanation and analysis.

Other Matters

There are a number of other less fundamehtal matters
that require brief comment:

(a)

(b)

(c)

the Table of Contents {(at piv) is inadequate. Ide-
ally, the Table of Contents should have included a
page reference for each secticon of +the Constitu-
tion. This is made all the more necessary because

the useful index (pp557-596}) is very lengthy, lar-

gely because it includes references to words and
phrases. This makes it difficult to locate parti-
cular sections unless one is already familiar with
the Constitution. As a minimum, the Table of Con-
tents should have given page numbers for each of
the 14 parts of the Constitution, for that would
have made it easier to locate particular sections
within the parts. In addition, as the existing
Table of Contents consists of only one page, it
would have been preferable for it to have been
placed on a right hand page of the book, as this
would have made it easier to find than is the case
with the present left hand location:

there is no list of references included. The . .au-
thors refer to several books, articles and reports
{pp%2, 111, 113, 141, 361 and 48l1). Other articles
and books are referred to in some of the sections
of text of judgments repeated verbatim in the boock
(pp205 and 249). A list of all references would
have been helpful;

in general, cross-references - between sections of
the Constitution are hard to identify. As noted
above, some appear under the heading 'Comment'. 1In
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(e)

(£)

(g}

{h)
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at least one case (at p280) a cross-reference ap-
pears under the heading 'Generally'. It would have
been preferable to have a special sub-heading for
creoss~references;

there is inadeguate cross-referencing. Amongst the
provisions that should have been cross-referenced
are s255 with schl.6é, s832 and 50 with s187D, .s325
with s63, 550 with schl.20, s65 with 568(6),
8109(4) with schl.5(2), and schsz 13 and 2.14 with
821¢2);

54(4), (in respect of an Act to make provision for
the government of the National Capital Dlstrlct)
should have been followed by a reference to “the,
National Capital District Government (Preparatory
Arrangements) Act ch392, which was passed in April
1982; '

S187I, which refers to the Gazelle Peninsula Af-
fairs (Temporary Provisions) Act 1973 should have -
been followed by a note to the effect that that Act
was repealed by the Gazelle Penninsula Affairs
(Temporary Provisions) (Repeal) Act 1977, nol4 of
1977;

the index is not complete. Amongst the " words and
expre581ons used in the Constltutlon but not inclu-
ded in the index are ‘acting prime minister!'
{s134), 'fair and liberal' (schli®{2)), 'fair,
large and liberal' s109(4)), ‘'arms, departments,
agencies and instrumentalities' (s214(2)), and
'justiciable' (s187D(2)). Further, the index re-
fers to only one of the four places in - the Cons-
titution where the expression 'provincial services'
is mentioned;

there are some typographlcal errors, including a
mis-spelling of Garran (as in Quick and Garran) at
pv, and the references to sl04(c) at pages 272 and
326 which should be references to sl04(2) (c). A
more serious error appears on p66, where mistaken
type setting has resulted in an apparent change of
meanlﬁg to sub-s24(1). The last five lines of that
sub-&éction -have been made continuous with sub-
para(b). In fact, those lines refer to both sub-
paragraphs (a) aad {(b). So the mistake changes the
whole meaning of the section. As sub-s4(l) is of
fundamental importance to interpretation and appll-
cation of the whole Const tution, this mistake is
particularly unfortunate.
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CONCLUSIONS

The Annotated Constitution will find much use as a set
of teaching materials. It will alsoc be widely welcomed and
much used by lawyers and judges as a source of references:
Lo cases on particular sections of the constitution; to pro-
visions of analogous international human rights laws; and to
some sections of the CPC Report relating to particular provi-
sions of the Constitution.

The authors' comparison of their work with Quick and
Garran (1901} is unwarranted. Indeed, the Annotated Cons-
titution has so many deficiences that it is quite misleading
to rely upon it as a guide to the origins of the Constitu-
tion, Much material available as aids to interpretation and
application of particular provisions has been ignored. Thus,
its value as a set of teaching materials must be seriously
questioned, for it will tend to give students the entirely
erroneous view that the Constitution was derived solely from
the CPC Repprt.

Because of the publication of these materials in book
form there may now be a danger that it will be difficult to
convince publishers of the need for a more comprehensive
analytical work. It is to be hoped that this will not dis-
courage potential authors from carrying out the necessary
detailed research on the origins and meaning of each section
of the Constitution, for there is no doubt that Goldring's
1978 call for the Papua New Guinean equivalent of Quick and
Garran has vet to be answered (Goldring, 1978 pvii).
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ENDNOTES

The most likely explanation for the lack of provision in
respect of the Report by Watts and Tordoff {(1974) in the
Constitutional Documents (Manner of Proof) Act ch5 is
that when that Act was passed in early 1976, the first
amendment to the Constitution had not been passed.
There was therefore no provision for a provincial gov-
ernment system in the Constitution. So presumably, the
draftsman regarded the Report as irrelevant, even though
it seems clear that it was tabled in the House of Assem-
bly 'for the purposes or in connexion with' the debates
on the CPC Report.

The records of debate appear in the normal edited vol-

"umes of Hansard, in respect of the Papua Wew Guinea

House of Assembly, Third House, (vIII, nos32 to 44.)

Originally, a Government Paper entitled 'Proposals on
Constitutional Principles' was tabled by Mr. M. Somare
in the House of Assembly on August 16 1974 at the same
time that he presented the CPC Report, After the former
document was tabled, explanatory notes were circulated
tc Members. The document presented to the House on
September 23 1974 was a consclidation of the Government
Paper and the explanatory notes, and included some minhor
amendments, Because both documents were tabled For the
purposes of or in connexion with the debates on the CBC
Report, presumably sub-s24(1) makes them both availdble
as aids to interpretation. Nevertheless, as there would
be no relevance in comparing them, the issue is theore-
tical. The Constitutional Documents (Manner of Proof)
Act chb deals only-with the paper tabled on September 23

1974 cgees6) .

Motions were passed by the House of Assembly in respect
of each Chapter of the CPC Report as follows:

Chapter 1, September 30 1974 (HAD III (36) 4562):
Chapter 2, October 1 1974 (HAD III (36) 4603);
Chapter 3, October 1 1974 (HAD III (36) 4613);
Chapter 4, October 4 1974 (HAD III (36) 4658);
Chapter 5, October 15 1974 (HAD III (37) 4741);
Chapter 6, October 30 1974 (HAD III (39) 5135);
Chapter 7, November 27 1974 (HAD III (40) 5205);
Chapter 8, December 3 1974 (HAD III (41} 5309);
Chapter 9, November 25 1974 (HAD III {40} 5149);
Chapter 10, March 11 1975 (HAD III (44) 5740);
Chapter 11, November 25 1974 (HAD III (40) 5152);:
Chapter 12, December 4 1974 (HAD III (41) (5333};
Chapter 13, December 3 1974 (BAD III {(41) 5292);:
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Chapter 14, November 26 1974 (HAD III (40) (40)
5163;

Chapter 15, November 26 1974 (HAD III (40) 5163);

Chapter 16, and Schedule, March 11 1975 (HAD (44)
5742);

The motions referred to in note {4} above provided draf-
ting 1instructicons for the Constitution, which went
through several drafts before an official draft (the
FPourth Draft (1975}, as discussed in note 6, below) was
considered by the Constituent Assembly. That body was
formed to debate and pass the draft Constitution and
somg of the Organic Laws. It met for the first time

..when the House of Assembly adjourned on May 23 1975. . In

i

announcing the adjournment, the Speaker said: "The work
of the Constituent Assembly will be to enact the Consti=-
tution and whatever legislation that may come under it,
to take this country to . independence. Another <job of
the Constituent Assembly will be to break any ties which
may exist between Papua New Guinea and Australia or any
other country, so that we may draft cur own legislation”
(HAD TII (45) 5811).

There were at least two versions of the Fourth Draft of
May 10 1975. One was simply called "“Fourth Draft of
May 10 1975" and the other "Fourth Draft of May 10 1975
(renumbered and revised)". The sections in the former
version are not aumbered consecutively: instead the
sections within each division and subdivision are num-
bered consecutively. From the page and secticn numbers
of the Fourth Draft of the Constitution referred to by
members of the National Constituent Assembly during the
debate, it appears certain that the "renumbered and
revised" version was the one that was tabled by Mr. M.
Somare on May 25 1975, Section 1 of the Constitutional
Documents {(Manner of Proof) act ch5 defines the draft
Constitution as the "Fourth Draft (revised and renum-
bered) ... presented to the Constituent Assembly on May
29 1975".

Sections introduced in their present form during the
Constituent Assembly debates were: 85  (Provinces)
(NCAI p403); 87 (ODath of Allegiance) (ibid): s20 (Under-~
lying Law and Pre-Independence Statutes) (ibid p355);
521 (Purpose of Schedule 2) (ibid p356); s30 (Other
Authority) (ibid plé69) s51 (Right to Freedom of Informa-
tion}) (ibid p31%); sB82 (Queen and Head of State) (ibid
P357); sB3 (Queenss Successors) (ibid; sl06 (By-elec-
tion) (ibid p423); s150 (Seécretary to the National Exe-
cutive Council) (ibid p270); sl77 (Functions of the
Public Solicitor and the Public Prosecutor} (ibid p324
and 325); 5249 (Declaration by Certain Office-holders)
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(ibid p361); s259 (Independent Tribunals) (ibid p159);
subs260(2) (Membership of the General Constitutional
Commission) (ibid pl60); s268 (First Governor-General)
(ibid p293); s274 (Composition of Certain Constituticnal
Institutions) (ibid p303 and 442); and s275 (Chairmans-
hip of Tribunal to Review Internments) (ibid p442). The
same is true of schl.ll (Determination of Appropriate
Authority) (ibid p3l12); sch3 (Declaration of Office)
(ibid p317); sch4 (Judicial Declaration) (ibid p318);
and sch5 (Adopted Laws of Other Countries) (ibid).

Ghai and Hegarty are incorrect in one detail:s the
Fourth Draft did in fact contain sub-s3 of s148, but it
was not part of the earlier third draft.

Cross-references are at ppl34, 138, 222, 498, 502, 530
and 541. Dates of cessation of effect of sections are
noted at pp44d4, 46 and 238 (in relation to ssl5, 17(9)
and 68 respectively). Introductions to judgments are at
pp4 to 5, 36, 66, 154, 190 and 337. Explanatory notes
appear at pp45, 49, 69, 88, 163, 208, 278, 446, 480 a&and
499.

The same argument has been advanced by Goldring (1978 p
an). ,

In August 1984 (too late for inclusion in the Annotated
Constitution) the expression 'provincial services' was
the subject of judicial consideration in the Supreme
Court's decision in SCR Nol of 1984; Re: Morobe Pro-
vincial Government v The Independent State of Papua New
Guinea and Michael T. Somare [1984] PNGLR 212 at page.
215.
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