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COLLECTIVE BARGAINING IN PAPUA NEW GUINEA:
TENSIONS BETWEEN POLICY AND THE LAW

by

John B.K. Kaburise*
1 - INTRODUCTION

In the years after independence concern has been moun-
ting about the level of governmental regulation of the col-
lective bargalnlng process. In more recent years this con-
cern has found expression in the form of complaints about the
mechanisms for the determination of wages. Thus in March
1983, the Minimum Wages Board issued a determination whose
effect was to place a ceiling of Elve per cent (5%) on wage
rises for a three vyear period, This determlnatlon, not
unexpectedly, drew heavy criticism from the trade union move-
ment, although it was welcomed by the Employers' Federation
of Papua New Guinea. The trade unions argue that the system
of centralised Government controlled wage-fixing is not only
anathema to a system of collective bargaining which they
would favour in principle but alsc has the effect of reduCLng
in real terms the purcha51ng power of the ordinary worker in
the face of an ever-increasing rate of inflation. On the
other hand, the Employers' Federation president, in a recent
address to the Industrial Relations Society of Papua WNew
Guinea, was reported to have urged the Government to retain
the Minimum Wages Board system because "[employers] consider
that [deoing away with the Minimum Wages Board System] would
cause wages to sgy—rocket... and there would be a multipli-
city of awards." : B

It is submitted that the controversy surrounding the
wage-fixing system is only one symptom of discontent with the
legal regime governing collective bargaining, Central to
this discontent is the perennial conflict between a philo-
sophy of free collective bargaining on the one hand, and, on
the other hand, Government regulation of industrial relations
not only in relation to the processes of collective bargai-
ning but also in relation to the terms reached as a result of
such bargaining.

* LL.B., (Hons.} (Ghana), LL.M. (Pennsylvania). Senior
Lecturer and Dean, Faculty of Law, University of Papua
New Guinea.
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The conflict between a philosophy of free Cellective
bargaining on the one hand, and Government regulation, on the
other, in PNG industrigl law was identified before Inde-
pendence by Paul Munro~ as one demanding examination. This
article seeks to do that and it is hoped that the article
will, in part at least, excite further examination of this
issue. -

In 1979 Good and Fitzpatrick appeared to blame the situ-
ation in Papua New Guinea on what they perceivid as a veiled
but growing State opposition to trade unions. Others have
laid the blame at the door of the acgors (employers and uni-
ons), particularly the trade unions.~ This article suggests
that the blame does not lie with the parties to collective
bargaining in PNG, but rather in +the legal regime within
which they are required to operate. In other words, the
fault does not lie with the actors but wit the wunsatisfac-
tory script which has been handed to them.

In this analysis collective bargaining is stipulatively
defined as a continuing institutional relationship between an
employer entity and a workers' organisation concerned with
the negotiation, administration, interpretation and enforce-
ment of agreements collectively reached to govern terms and
conditions of employment.

2 - HISTORICAL OVERVIEW

The growth and development of workers organisations in
Papua New Guinea are comparatively recent. The corigin of the
modern trade union movement in the cquntry has been traced to
as recent a gate as 1959 by Metcalfe’ and 1958 by Good and
Fitzpatrick.,  Until then, the enduring framework for the
"regulation of labour relations had been that set in the early
days of colonisation. That framgwork was described in 1931
as "really rather like slavery".” Apologists have socught to
present it as a system in which the colonial administration
“endeavoured to persuade a reluctant peasantry to make its
labour available for economic activity in return for the
protecfaon of the labourer and of the colonised people gene-
rally,. The provision and retention of labour was served
by the indenture system which used c¢riminal penalties to
ensure that the labourer worked and did not "desert" before
the end of the period of contract. This compulsion was said
to be needed because Papua New Guineans lived in “primitive
affluence” and so lacked the "usual motivations®™ +to labour
and keep on labouring in plantations - "“there was no pressing
economic incentive". At the same time the law protected the
labourer against "fraud and compulsion" and cruelty and in-
justice by the employer, and since, in the view of the:apolo-
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gists, the law was mostly complied with, the system "on the
‘human level... was neither brutal nor particularly oppres-—
sive", It has further been postulated that, in terms of the
interests of the people generally, an "enlightened" colonial
administration aimed at "controlling the nature and rate of
social change so as to preserve the people's social struc-
ture™. The measures taken to achieve this end were said to
be intended "to minimise the effects of development on tradi-
tional nativeliife" and "to avoid the creation of a landless
proletariat”,

The fallacy of this representation of the legal regime
in the co}anialfperiod has been demonstrated by more recent
research. Research elsewhere also supports the theory
that objectively - that is, quite apart from individual
actors' intentions - the law in colonial societies se ged to
impede the development of the colonised people. More
specifically colonial law was used to effect control by the
colonist and an aspect of the control imposed by colonial law
was 1ts use to counter any tendency of the colonised people
to organise routside the traditional context or independently
of the colonist, and thus perhaps in oppositien to him. "“Law
and the use of force which it serveld] to 'legitimate' [were]
particularly important in a colonial society; such a society
[was}, as between its disparate strata, markedly un-inte-
grated and at this overall level most fTEms of social control
subtler than law tended not to exist." The relevance of
that theory to Papua New Guinea is shown by the history of
the emergence of trade unions in Port Moresby and Madang in
the late 1950s, their advocacy and pressure not only for the
conventional "industrial" objectives but also for wide-ran-
ging social and political changgs, and the Administration's
reactions to that development.

Tt is trite learning that historically labour was frag-
mented, with the result that there was a clear imbalance bet-
ween the enormous power of the owners of capital and the in-
significant power of the workers. Elsewhere workers in time
realised the potential power that lay in speaking with one
voice; so they formed trade unicns. The reaction of the 1law
was historically negative and suppressionist. Devices used
against the nascent trade union movement ranged from criminal
sanctions and the invention of so-called economic torts to
declaring such crganisations as having objects in restraint
of trade and thus illegal combinations. 'The economic -rea-
soning pressed in aid of these reactions was that any combi-
nation formed by workers to pursue collectively their inte-
rests was an unnatural interference with the operation of the
forces of free enterprise, ie the forces of supply and de-
mand. In Papua New Guinea, as elsewhere, this reasoning
ignored the fact that the owners o£7capital themselves were
already corganised in combinations. .
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At the time when modern trade unionism was taking root
in Papua New Guinea, these theories had long been discredited
and rejected in the societies where they were nurtured. Ac-
cordingly, other reasons were advanced for discouraging the

"growth of trade unionism and therefore of collective bargai-
ning in Papua New Guinea. Munro was able to say that "argu-
ments... pointing to an absence at the 'grassroots level,...
{of al... sound basis for unionism' are realistic”. He
cited in support the low memberships maintained by the vari-
ous workers' associations, and asserted that "[ulnion leaders
appear not yvet to have learned the roles {(sic) of industrial
conflict and indeed may not for the foreseeable future aspire
to the type of roles for themselves that have come to be
regardegsas foundational in the growth of many labour move-
ments". An Australian Tripartite Labour Mission, repre-
sentative of government labour officials, trade unions and
employer organisations, which visitedlBNG in October 1960,
published a report in January 1961 which approved the
absence of either formal industrial relations machinery or
any attempt "to force the growth of trade unionism",  The

"Tripartite Mission strongly urged that formal machinery for
recognising trade unions, collective bargaining and dispute
settlement procedures should be avoided. The Mission sugges-
ted, instead, that "[ilt could be that the need for compre-

hensive machinery... [to deal with industrial relations]...
will never arise. Drawing on the experience of other coun-
tries we feel that the problem ought to be provided for at
this stage simply by the Administration being ready, if the
occasion arises, to nominate, say a senior officer of the
proposed new labour administration element as a conciliation
officer who would attemptzﬁo help the parties to £find solu-
tions to their problems", That reflected the wview of the
colonial Administration which in its 1959 Annual Report had
stated that "at {[that] state of their development it would be
very difficult for the indigenous workers +to form proper
trade unions., The great majority of workers are illiterates

who would not be able to hold responsible positions in a
trade union, and who, as members, would have difficg}ty in
assimilating the aims and idealszaf trade unionism®.: This
view had strong settler support.

However, as Hess has pointed out, at this stage a real
conflict of interests emergeQBbetween the Administration and
the white settler community. Such a conflict of interests
must have represented a sharp turn of events since the set-
tlers had strongly supported the view of the Tripartite Mis-
gion and that of the Administration, This is, however,
easily explained, By 1961, the Papua New Guinea Workers
Association had such demonstrable support that it was already
clearly too late to prevent the colonial Administration from
recognisipg it. PFaced with that reality, the employer groups
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sought to avoid the type of 1legal recognition which would
lead to any system of tripartite industrial relations. "They
wanted to deal directly with workers whose organisations were
young and weak, whose leaders could easily be bought and
which without a system of industrial relations would be left
with only one power, the power to strike., With such organi-
sations the employers would always be able to count on gov-
ernment support because °f2£he disruptive social and economic
effects of strike action". '

However, the inevitability of worker wunionism having
been accepted by the Administration, the latter preferred to
control it within the framework of an industrial relations
system rather than have it operating as a25wi1d card 1in- a
potentially explosive social situation. Another factor
weighed heavily with the Administration: the change, which
had by then occurred, from predominantly contract labour made
it essential that workers' organisations be recognised, "as
bargaining replaced authoritgsas the only means of ensuring
control over the workforce”.

The Administration's view prevailed, and a policy for
resolution of worker dissatisfaction, not by suppressing it
but by channelling it into acceptable paths, was accepted.
In 1962 the Territory of Papua and New Guinea received its
"Trade Union Law". Intreducing the legislation in the BAus-
tralian House of Representatives, the responsible Minister,
Paul Hasluck, stated its purpose: "The principle to which we
are dedicated is that of freedom of association, In this as
in other fields in which we are promoting the advancement of
the people, cur method is to try to anticipate the need, to
provide the opportunity, and to encourage the response, but
not to bend an unready people into uncomfortable shapes of
our own choosing... We hgaye to clear a path but 1let them

walk it" (emphasis mine), That legislation, the Indust-
rial Organisations Ordinance together with the Industrial
Relations Ordinance (nos38 and 39 respectively of 1962),
still forms the basic framework for industrial relations in
the Independent State of Papua New Guinea. Today they are
titled the Ind&gtrial Organisations Act, and the Industrial
Relations Act.”".

The legislation, by clearing the path but letting the
parties to industrial relations walk it, might have been ex-
pected to epitomise the classic free enterprise situation in
which the parties to the employment relationship are encou-
raged to use machinery, either of their own choosing or man-
dated by law, to reach through collective bargaining ag-
reements which the law would then recognise as binding - them.
Indeed that has consistently been the ‘'stated perception of
the political leaders of this young nation, The official
approach to industrial relations points towards collective
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bargainingzgs the underlying theme and the ultimately desired
objective, and implies that the legislation promotes that
process. What seems to have eluded this perception 1s that.
the social and/or political circumstances in which the legis-
lation was enacted resulted in a legal regime for collective
bargaining that was designed to give the State considerable
powers for governmental regulation of both the processes of
collective bargaining and the terms of collective agreements,
That regime, it will be argued, is inconsistent with the
philosophy and logic of free collective bargaining espoused
in the public utterances of policy-makers.

3 - NATURE, THEORY, AND LOGIC Ogo
FREE COLLECTIVE BARGAINING.

'Bargaining' as the term is used here, 1is the process
whereby two persons with opposing interests arrive at, or
attempt to arrive at, the terms of a transaction. Where two
or more persons act as a unit on one or both sides the pro-
cess is referred to as "collective bargaining".

However, whether the subject-matter of the transaction
be property or labour, 'bargaining' does  not occur between
the parties unless each is able to force upon the other some
concession, some abandonment of a preferred position, that’is

to say, unless each has 'bargaining power'., In the case of
bargaingzg about the terms of a sale, Alexander Frey ob-
served, that the seller can exert very little pressure

unless there is some degree of scarcity, some limitation upon
the supply of that which he seeks to sell, This scarcity is
the first essential of 'bargaining power'. Moreover, if the
seller is offering something which it is advantageous to the
buyer to purchase at some price, then the ultimate price
which the seller receives, depends upon the respective re-
sources with which each of the parties can withstand a dead-
lock. 1In other words, if the seller must sell to live, and
if the buyer is free to refrain from buying, then - even in
the extreme case where he contrcls the entire supply - he
must accept the best terms offered, however far below what he
regards as a "fair" price. Without some resources at the
seller's command there is no element of 'give and take' in
the situation. This is the second essential of 'bargaining
power'.

Since at the least the 1Industrial Revolution, ie the
mechanisation of the processes of production and the conse-
guent introduction of the factory system, conditions have
denied all but the most highly skilled workers the power to
bargain individually with their em.loyers on a basis of equa-

- lity. Great cities which were the centres of the factory
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system developed. The individual worker and his employer
grew farther and farther apart socially and economically.
The favourable atmosphere for personal conferences and reso-
lution of disputes disappeared. Mass-production methods
resulted in huge concentrations of labour and in a great
increase in the percentage of jobs not requiring skilled
work. Thus unskilled or semiskilled workers are today the
vast majority of those employed or seeking employment, and
their labour has little or no element of scarcity. This is
part%sularly true of the labour market in Papua New Gui-
nea.

In short, 'under modern industrial conditions the indivi-
dual worker is powerless to bargain with his employer with
respect to the terms of his employment. Acting alone, he has
no practical alternative but to accept the terms offered to
him., But through unionisation he can secure at least a mea-
sure of the two essentials of bargaining power. First, uni-
ons provide a medium for concerted action by which the supply
of labour available to an emplover may be restricted, so that
even unskilled labour in an era of unemployment can acquire
some scarcity value. Secondly, unions through the medium of
"strike funds" constitute a potential source of the minimum
of capital which the individual worker must Have if he is to
be able to resist at all when deadlocked with his .employer
over terms and conditions of employment,

- If there is an absence of bargaining power, or a pro-
notnced disparity of bargaining power as to a significant
class of buyers or sellers, then, experience has taught,
government will intervene. It will either dictate to buyer
and seller the terms of the transaction (thus removing it
from the traditional bargaining process of free enterprise),
or it will attempt to improve the bargaining power of the
weaker side, so that the bargaining process, and the free-en-
terprise system, may continue to function without the injus-

tice inherent in inequality. (Examples include infancy law,
the usury statutes, and fiduciary standards). There is one
factor relevant to PNG which is worth mentioning here. Many

workers here and in a number of developing societies do have
some resources to withstand a deadlock: they can revert to
farming, and they may b§3able to rely on the traditional
social security system.™: ‘

However, in PNG as elsewhere, the traditional social
security system is over-strained and has usually proved un-
able to sustain a rapidly expanding population. When emer-
gency conditions such as war or natural disaster disrupt the
normal balance of bargaining power, temporary controls (as on
rent, wages etc) may at times be instituted.
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If it is conceded that under modern industrial condi-
tions the individual worker, acting alone, has little or no
bargaining power, then it must be recognised that he will
be likely to endeavour to foster his interests by acting in
concert with his fellow workers. If a free enterprise system
is (rightly or wrongly) accepted, consistency requires col-
lective bargaining. Accordingly, the approprlate way for the
government to safeguard the individual worker is not by dic-
tating the amount of wages to be paid to him, but by facili-
tating the development of organisaticns through which he may
achieve the only kind of realistic freedom of enterprise
available to him, namely, collective bargaining.

There can be little doubt that if collective organisa-
tion fails significantly to bring about substantial equality
of bargaining power between employers and employees, then the
government will attempt to aid which ever is the weaker side
by dictating wages to be paid and received, by reference to
"floors' and 'ceilings', Dictation by government of the
terms of any transaction (even the establishment of "floors"
and "ceilings") tends to set off a chain of governmental
actions which increasingly restrict the areas of free enter-
prise. This is particularly true of the establishment of
labour costs, for in order to effectuate its wage policy a
government is likely to find it has also to concern itself
with other costs and with prices, which in turn involve pro-
fits, the investment of capital, the use of property, and the
myriad decisions which would otherwise be reached by the
traditional process of free bargaining.

The prereguisites of collective bargaining are easily
stated. Since the individual worker can bring himself within
the framework of the free enterprise system only by bargai-
ning collectively, it is essential that employers bargain
with their employees only on a collective and not on an indi-
vidual basis. This may not be achieved simply by a group of
workers forming an organisation and agreeing to negotiate
only as a unit with a given employver or potential employer.
They do not thereby achieve any bargaining power with refe-
rence to that employer so long as he is able to obtain an
adequate supply of competent employees on his own terms by
dealing individually with other unorganised workers, Hence,
if labour relations are to be determined by a genuine bargai-
ning process, and not by governmental fiat, it is necessary
either that employers voluntarily refrain from dealing with
individual employees except on terms that have emerged- from
collective-bargaining negotiations, or that employzsrs be
precluded from such dealing by the organisation of substan-
tially all available employees into one or more labour unions
through which they will bargain only collectively.
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The suggested self-restraint is hardly likely to occur:
each employer (even companies employing huge aggregates of
workers) will discount the danger of eventual governmental
intervention on a national scale following upon the absence
of genuine bargaining in his particular plant; each employer
will convince himself that the terms and conditions of em-
ployment which he will unilaterally establish if the oppor-
tunity presents itself are fair and reasonable. It follows
that bargaining as to employment conditions can occur only if
employers cannot obtain adegquate supplies of labour except by
first negotiating terms and conditions of employment with an
assoclation of .workers organised to bargaih collectively.

It must be borne in mind that, just as in an ordinary
sale there is always a specific subject-matter of the bar-
gain, so every instance of collective bargaining is as to the
terms and conditions of employment of the employees in a
given bargaining unit. A bargaining unit is not a unionj; it
is a group of jobs. It may be the jobs connected with a
particular machine or operation; it may be the Jjobs of a
particular 'craft, such as painters; it may be the jobs in a
particular department of a plant; it may be clerical jobs or
production jobs; it may be all non-supervisory Jobs in a
given plant or in all the plants of the employer. Collective
bargaining cannot proceed until the bargaining unit has been
established, whether by prior practice or custom, decision of
an administrative agency, or agreement of the parties, With
reference to a given bargaining unit, there may be more than
one union to which divergent groups of the available workers
belong. If so, the employer will have a choice of organised
sources of his labour supply with which to bargain collec-
tively, unless the operation of a labour relations statute or
agreement between the unions teo act in concert. controls his
choice. '

Even if the employer has, however, no choice but to deal
with one union representing all of his employees or potential
employees in a given bargaining wunit, he is not unfairly
placed in the position of a would-be buyer of a commodity
which has been monopolised by a single seller. The monopo-
listic commodity seller has many potential buyers to pit
against one another, they being unorganised, while each indi-
vidual buyer has, by hypothesis, no alternate seller with
whom to deal. A labour union is a bargaining agency only if
the workers comprising it act as one man in selling their
labour. The difficulty or impossibility which an employer
encounters. in finding an alternative group of employees, when
all potential employees are organised, is thus matched by the
difficulty or impossibility which the union members, as a
unit, encounter in finding another employer.
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This unitary aspect of organised workers is an essential
element of collective bargaining. There can be no collective
bargaining as to the sgje of labour without the right to
strike and to lockout. Unless those available for work in
a given bargaining unit are permitted to act in concert in
refusing to work, and unless the employer 1is permitted to
withhold job opportunities from the members of the bargaining
unit as a group, a bargaining condition as to labour rela-
tions cannot exist. There are several interesting corolla-
ries to this conclusion. Where a condition of collective
bargaining does exist, and the workers in a given bargaining
unit embark upcon a strlke, they ought not to be privileged to
exert other economic pressures upon the employer, such as
inducing or persuading third persons to cease or refrain from
dealing with him, so long as he either does not or cannct
obtain labour to replace that of the striking members of the
bargaining unit; and a refusal by another employer to employ
the strikers while the strike is in progress ought not to be
adjudged an unfair practice on his part. Sc-called "secon-
dary" boycotts and sympathetic strikes are defensible, if at
all, only in situations where the conditions of collective
bargaining do not exist or where the strike is provoked by a
genuine unfair practice of the emplover. If, however, the
emplovyer replaces the striking members of the bargaining unit
with non-unicon employees, neither the strikers nor the unor-
ganised replacements have any actual bargaining power, .and
almost inevitably the strikers will attempt to exert forms of
economic pressure upon the employer other than the futile
witholding of their own services.

Outside the field of labour relatlons, the equlvalent of
a strike or a lockout is a normal element in the bargaining
process. When buyer A (usually a company) is unable to reach
an accord with seller X (usually another company), buyer A
refuses to deal further with seller X, or vice wversa, and
each seeks a seller or a buyer elsewhere. But, as indicated
above, when a bargaining impasse occurs between an employer
and a union, resulting in a strike or a lockout, there is
normally no other seller {ie an entire group of werkers cor-
responding to those invelved in the bargaining unit) for the
buyer (ie the employer) to turn to, and there is no other
employer from whom the workers as a body can obtain employ-
ment. The accuracy of this statement is net substantially
affected by the fact that a few employees, as individuals,
may be able to get some kind of temporary work elsewhere, or
that the employer may be able to obtain a trickle of replace-
ments for individual workers. Even if that were not always
80, it would be in the case where a strike occurs in any
plant in which the organised workers constitute a sizeable
segment of the local community, because then the possibility
cf other jobs or other workers being obtained on a substan-
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tial .scale is illusory. Consequently, so long .as the dead-
lock continues, the parties have no alternatives but to wait
each other out, or to resume negotiations with each other.

However, a further factor peculiarly relevant to indus-
trial relations is that the vast body of consumers constitu-
ting the public has a very real interest in not having the
production of housing, food, and goods and services of other
sorts interrupted, and that this may occur while the em-
ployers and employees engaged in such production slug out
their differences over labour relations. Consequently, there
are recurring proposals for legislation aimed at precluding
strikes and lockouts, at least in those situations in which
the public interest is vitally affected.

Here, then, is a perplexing dilemma: strikes which mate-
rially affect the production or distribution of essential
commodities are inimical to the public interest, but legis-
lation which curtails the right to strike, in effect elimi~
nates collective bargaining, which 'is not an-expedient way to
protect the public inierest, for the congequences of the cure
may be worse than the disease. The situation 1s not, how-
ever, hopeless., There are at least two avenues of approach
to the solution of this dilemma. ©One lies in an intensive
and unremitting search for methods of improving the processes
of collective bargaining. These could bring about a dramatic
decrease in the number of ultimate disagreements, which are
the sources of strikes and lockouts,

Gains may be expected from wise legislation, from intel-
ligent administrative procedures, from understanding and
acceptance by the parties of their responsibility so to con-
duct themselves as not to endanger-the institution of collec-
tive bargaining. But, given all these, no doubt there will
remain an irreducible minimum of disagreements, the dispu-
tants to which are unable to resolve on mutually acceptable,
negotiated terms, Here the public interest in the avoidance
of strikes and lockouts may be protected by promoting mea-
sures which will encourage self-restraint on the part of both
employers and organised labour - a not impracticable task,
for together these groups constitute an influential part of
the public.

What is the second avenue of apprecach to the solution of
the dilemma? * If a buyer and a seller are fairly  evenly
matched as to bargaining power, there are several things that
may happen: each may make some concescions, ‘may recede some-
what from a preferred position, and an agreement may be con-
cluded; or one may ultimately regard the other as so unrea-
sonable as to render further negotiations futile, whereupon
they will part company at least for +the time being - the
equivalent of a strike eor a lockout in collective bargaining;
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or, while unable to agree upon one or more of the terms of
their bargain, they may both consent to take a chance within
defined limits by submitting the controversy to an impartial
third person for final and binding determination., This 1last
procedure is arbitration, and in it lies the major hope of
preserving the bargaining process in labour relations, and
thus of saving both industry and labour from the evils of
domination by officialdom,

Arbitration of labour disputes is an extension of col-
lective bargaining, for voluntary arbitration of a dispute
cccurs cnly whegsthe disputants are relatively egual in bar-
gaining power. If one of the parties to a dispute cannot
afford to hold out for his contention, and the other suffers
little or nothing by holding out for his, the stronger party,
being in a position to prevail without risk of loss, will not
agree to arbitrate.

This latter situation is that in which a worker finds
himself if he is not fortified by the collective, strength of
a labour organisation. There are few, if any, instances  in
which a dispute over terms of employment between such a
worker and his employer have been submitted to arbitration,
On the other hand, the situation iz ripe for arbitration when
the parties to a dispute have exhausted their efforts to find
a mutually satisfactory settlement, and yet each believes
that the risk of detriment from a prolonged deadlock is grea-
ter than that from a determination of the dispute by an im-
partial third person. In consenting to arbitrate, the dispu-
tants, while unable to agree upon a solution of the substan-
tive issue, agree upon a procedure for resolving it. When
used in this sense, the term 'arbitration' refers to a volun-
tary process; it is a consensual matter, and "compulsory
arbitration" is a contradiction in terms.

The late Professor Frey identified four principal rea-
sons why "compulsory arbitration" will not provide an accept-
able solution to the problem of finding means for the peace-
ful settlement of deadlocks between an employver and a union
arising out of labour disputes. They are: (1) the minimi-
sing effect of "compulsecry arbitration" upon genuine bargai-
ning by the disputants; (2) the absence ¢f standards without
which the adjudicator could not aveid being ({(or at least
seeming to be) either arbitrary or reactionary; (3) the ten-—
dency of "compulsory arbitration" to increase rather than to
diminish disputes, because of the probable reluctance of at
least one of the parties to "live with" the adjudicator's
order, and (4} the impracticability of enforcement of the
decree. VNone of these four reasons is conclusive. Neverthe-
less, it remains the case that compulsory arbitration is by

‘definition a denial of the free-en.erprise, "market" mode of
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settling labour disputes. Therefore, whether it is practical
or not, it is undesirable because it defeats the desirable
features of free enterprise.

4 - THE LEGAL REGIME FOR COLLECTIVE BARGAINING
IN PAPUA NEW GUINEA

The law36 recognises the existence of industrial or-
ganisations and encourages them. Thus, s63 of the Indus-
trial Organisations Act prohibits, even though in rudimentary
and far from satisfactogy terms, unfair labour practices on
the part of management. There are provisions enabling the
funds of an industrial organisation to be gpent on "the con-
duct of industrial disputes” and "the compensation of members
of the ggganisation for loss arising out of industrial dis-
putes",

The Industrial Organisations Act recognises the exis-
. tence of 'registered' as well as ‘'unregistered' industrial
organisations and seeks to control both cof them. Some of its
sectiogg apply only to ‘registered' industrial organisa-
tions, e applies only to unregistered industrial organ-
isations, and the remainder apply to both.

The common regulatory provisions relate ? the regis-
tered office of the industrial organisa&ion; matters to
be provided for in its constitution; qualificationﬁ3
disqualifications, rights and obligations of members;
qualifications,4gisqualifications, rjghts and obligations of
office, pearers; union democracy: management of union
funds; unfair labour practices on the part of the unigg
and its members as also on the part of the employer:
main&gnance of records, submission of returns to the Regist-
rar; restrictiozg on specified activities durlgg the
currency of awards and, amppng other things, penalties €for
breach of statutory duties.

Every industrial organisation with a membership of not
less than 20 employees or not less than four eggloyers is

required to be 'registered' or get dissolved. Detailed
provisions for 'registration' and issg nce of the ‘'certifi-
cate of registration' have been made. 'Registered' indus-

trial organisations enjoy certain exclusive "rights, immuni-
ties and privileges“.53
These include corporate personality
with perpetual succession and a commeon seal, powers relating
to investment of funds and property, immunity from certain
civil actions, and a declaration that their objects "shall
‘not, by reason only of the fact that they are in restraint of



109

trade, be deemed to be unlawful" for the purposes of ‘"cri-.
minal conspiracgz or rendering "void or voidable any agree-
ment or trust",

Unregistered industrial organisations, may sue or be
sued ugger the name under which they operate or are generally
known.

In keeping with the policy of ™"channelling [workers
organisations and their activities] into acceptable paths",
the law in PNG recognises and prov1des for collective bargai—
ning through what one ggy call 'voluntary', 'persuasive' and

'coercive' processes. The wvoluntary processes include
industrial councils and negotiation, as will be explained
further below. It will also be submitted that persuasive
processes are conciliation, mediation and Boards of Inquiry.
The processes referred to here as coercive are the Minimum
Wages Board and Arbitration. It is submitted that: (1) the
requisites we identified as essential to a 'pure' system of
collective bargaining in a free enterprise economy exist, if
at all, only at the 'voluntary' and 'persuasive' levels; and
(2) that the regulatory regime established by the law iz not
suited to a free system of collective bargaining. The latter
is so at least because the regime is a carry-over from the
colonial period and was intended for purposes other than the
fostering of free collective bargaining. .

A  'Voluntary' Processes

An industrial council is conceived as a voluntary body
consisting of representatives of the employees, employee—
industrial organisations, employees and employer-industrial
organisations in a particular industry or trade for:

"(a) fostering the improvement of industrial rela-
tions between employers and employees;

(b) encouraging the free negotiation of the terms
and conditions of employment of those emplo-
yees; and

(c) promoting the peaceful settlement of disputes
or differences as to the terms ggd conditions
of employment of the employees.,"

It is now generally accepted that such institutions have
not been a success, mainly because industrial organisations
tend to view industrial councils as rival bodies. This ten-—
dency may be particularly pronounced in Papua New Guinea, for
at least two reasons:
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i, The Act requires representatives of employees
and representatives of registered employee-in-
dustrial organisations tc sit side by side in
the collective bargaining process. This would
tend to excite rivalry by enabling a body which
includes non-unionised workers to negotiate
terms and conditions on behalf of unionised
workers, thereby: (a) undermining +traditional
union claims that only through unionisation are
workers enabled to secure better terms and
conditions of employment; and (b) giving rise
to union suspicions that employers use the
institution to "divide and rule" the workers,

ii. The functions of the Industrial Council are not
limited to making comments. - Section 5 of the
Industrial Relations Act provides:

"An Industrial Council may:-

(a) make arrangements for the alteration
of, or for the settlement of dis-
putes or differences as to, the
terms and conditions of employment
of the employees represented on the
Council by-

(i) free negotiaticon; or -
(ii) conciliation or arbitration,
otherwise than under Part IIL;.

or .

(b) subject to Section 33, agree as to
such terms and conditions of employ-
ment".

The statute stipulates that any agreement reached by the
parties must be filed for registration and on being regis-
tered is degmed to be an award as between the parties to the
agreement. The registered award is biné&ng on the emplo-
yers and employees to whom it relates, Indeed s44(2)(b)
goes on to provide that as from the date of registration,.the
terms of an award are implied terms of the contract between
the employers and the employees to whom it relates wuntil
varied by a subsequent registered award.

Obviously, the Council's power of entering into agree-
ments, which may be registered and, thereby, be "deemed to be
an award" affects the role of the registered industrial orga-
nisations in the collective bargaining-process.
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This institution might not have been offensive to the
collective bargaining process if it had been limited to esta-
blishments whose employees were not organised; but it is not
so limited. Industrial councils elsewhere are usually consi-
dered to be vehicles for the encouragement of bargaining
between management and employees 1in establishments where
workers are not organssed, - In this sense, they . are ad hoc
arrangements which automatically become functugoofficio when
industrial organisations come on tc the scene. Indeed the
PNG legislation recognises this, bgf only in respect of the
settlement of industrial disputes.

Negotiation is another voluntary process provided for in
the Industrial Relations Act.szIt is one of the main func-
tions of industrial councils, and the legislation ﬂcongegi
plates a major role for it in the settlement of disputes.
Negotiation, as emerges from the legislation, suffers from
the absence of a requirement to. negotiate 'in good faith'
despite the emphasis the Act lays on negotiation.  Bargaining
in good faith is a concept contained in the g&ited States of
America's National TLabour Relatiens Act. In general
terms, the concept requires parties to collective bargaining
to do more than hold conferences, exchange pleasantries, and
engage in 'surface bargaining'. Its purpese is to bring to
the bargaining. table parties willing to present their
proposals and articulate supporting reasons, to listen and
weigh proposals and reasons<of the other party, and to search
for some common groung5which can-“&erve--as the basis for
bilateral agreement. The PNG legislation provides for
'compulsory ggnferences' which are really. compulsory
negotiations, but even in such cases there is no duty to
negotiate in good faith although it is safe to assume that
the 'compulsory conference' must have been conceived with
Such a notion in mind. '

B 'Persuasive' Processes

These processes (conciliation, mediation and Boards of
Inguiry) are referred to here as 'persuasive' in the sense
that they are designed to induce the parties to negotiate
solutions to their differences. They relate princig;lly to
the 'administration' phase of collective bargaining,

Boards of Inquiry .

Boards ofsgnquiry, as provided for in the Industrial
Relations Act, are bodies that the Head of State may
establish to inguire into and report on such industrial rela-
tions matters as are referred to them. Section. 9 of the Act
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empowers the appropriate Minister to cause or permit to be
published, in such manner as he thinks proper, the whole or
part of the report of a Board of Inquiry. Boards of Inquiry
affect collective bargaining tangentially through the effect
which their reports may have both on the parties and on pub-
lic attitudes to their respective bargaining positions. A
Board of Inquiry is neither a decision-making nor indeed a
collective bargaining authority. Its function lies in persu-
asion through enlightenment, although its activities may also
lead Government to formulate or reformulate its policies in
regard to wages and conditions of service. Thus, it provides
another door through which Government may invade the realm of
free ceollectivé bargaining,

Conciliation and Mediation

Both conciliation and mediation feature in the legis-
lative scheme in relation to the settlement of disputes,
Sections 27 and 28 of the Industrial Relations Act provide
for conciliation and mediation roles for the Department of
Labour either when one of the parties to negotiations so
requests or where the parties are summoned to a 'compulsory
conference'. A compulsory conference is called by the Secre-
tary for the Department of Labour where after a specified
period (currently 28 days) the parties have not settled their
differences themselves. Indeed, s28(2) provides that a com-
pulsory conference cannct be called if the parties to a dis-
pute have an arrangement for the settlement of industrial
disputes by conciliation and arbitration unless: (i} at the
expiration of 28 days no settlement by means of that arrange-
ment has been effected; or (ii) one of the parties refuses to
proceed or proceed further under that arrangement; or (iii)
the parties themselves consent to or reguest the conference.

It is submitted that the legislation should have provi-
ded a clearer manifestation of a policy whose emphasis is on
encouraging a system whereby the parties make their own ag-
reements and settle their differences themselves, This could
have been achieved by stipulating that where suitable wvolun-
tary machinery exists by agreement of the parties (ie in-
ternally  collectively-bargained dispute settlement proce-
dures), the Secretary for Labour is under a mandatory obliga-
tion to refer the dispute for settlement in accordance with
those dispute settlement procedures, This could be accom-
panied by a requirement that all collective agreements,
awards, determinations and Common Rules presented for regis-
tration should contain satisfactory voluntary machinery for
the settlement of disputes arising out of those agreements,
awards, determinations and Common Rules. It should be mani-
festly the law's policy to rely on the parties' own endea-
vours towards settlement, The premise of such a policy
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should be that the parties would resort to their own proce-
dures, that they would endeavour in good faith to exhaust
their procedures, and that only after they had done so to no
avail would they themse%ges recognise the need for outside
assistance and seek it. $

C "Compulsory' Processes

Minimum Wages Board

The Minimgﬂ Wages Board established by the Industrial
Relations Act, is potentially the most pernicious of all
the legislated processes in its effect on collective bargai-
ning. The expression *Minimum Wages Board' is a misnomer.
The Board deals not merely with wages but with most of the
subjects that usually engage parties to collective bargai-
ning. Thus sl4 of the Act provides:

"(1) Subject to this Act, the Head of State, acting
on advice, may refer to the Minimum Wages Board for
determination any matter relating to minimum wages
and conditions of employment of employees other
than apprentices, including matters relating to:

(a) minimum rates bf pay; and _ ;
{b) allowable deductions from wages
for -

(i) food, accommodation or
issues supplied by
employers; and

{ii) recruitment and repatriation
costs; and

{(c) deferred wages; and

(d} allowances; and

{e) penalty and overtime rates; and
(f) hours of work; and

(g) leave...

(4) A matter may be referred to the Minimum Wages
Board notwithstanding the fact that it is the sub-
ject of, or is connected with, an industrial dis-
pute, whether or not the dispute is the subject of
other proceedings under this Act". (Emphasis mine}.

Furthermore, as is evident from the provisions of that
section, only determined rates of pay are supposed to be
'minimum': all the other decisions ¢f the Board are conclu-
sive. Even the net rate of pay in practice at least has
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tended to be determinative of the amount to be paid. It is
thus clear that through the device of Minimum Wages Boards,
the Government has the power to go beyond the regulation of
the processes of collective bargaining and into the stipula-
tior of the terms of what ought (according to the free enter-
prise model) to be freely negotiated collective agreements,
The Act makes this clear in ss44(2), 14(4) and 15. It is
apposite here to reproduce the provisions of ss44(2) and 15,
{Section 14(4) has already been reproduced above.)

"44.(2) Subject to this Act -

{a) a registered award or a registered
determination of the Minimum Wages
Beoard is binding on the emplovers and
employees to whom it relates; and

{(b) as from the date specified in the
award or determination or, if no date
is specified, the date of publication
of the notice under Section 43 in
relation to the award or determina-
tion ~ it is an implied term of +the
contract between the employers and
the employees to whom it relates that
the wages to be paid and the condi-
tions of employment to be observed
under the contract are in accordance
with the award or determination until
varied by a subsequent registered
award or registered determination.”

"15. Notwithstanding this Act, where a matter has
been, or is, referred to the Minimum Wages Board
under Section 14 -

(a) no action, or further action, shall
be taken under Part III on any indus-~
trial dispute as to any thing within’
the terms of reference of the Board;
and

(b) ne agreement shall be registered
under Section 33 in relation to any
such thing;

until -

{c) the determination. of the Board has
been registered under Sertion 40; or
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(d) the end of a period of one month, or
such further period as the Head of
State, acting on advice, directs,
after any reference of the determina-
tion to the National Executive Coun-
cil under Section 41,

whichever first occurs."

Awards or registered awards, or indeed registered col-
lectively bargained terms and conditions of employment cannot
legally over-~ride the provisions of a registered determina-
tion of the Minimum Wages Board. This institution of the
Minimum Wages Board shackles collective bargaining in at
least three ways:

l. it can take the initiative away from the parties
to collective bargaining even before the parties
have had an opportunity to bargain;

2. as ssl4(4) and 15(a) and (b) make abundantly
clear, even where the parties have taken the
initiative, the subject-matter can be wrested
from them before they have exhausted their own
agreed procedures; and

3. Jduring the currency of a registered determina-
tion of the Board, the parties are by law pre-
vented from attempting through collective bar-
gaining to alter the terms of the determinatiocn.
One searches in vain for any guidance in the law
as to what steps the parties to the employment
relationship may take to persuade (let alone
compel} the Head of State to initiate  steps to
vary those terms or to make another reference.

These legal fetters on the collective bargaining process
- and thereby the worker and his union - underlie the discon-
tent with the 1983 Minimum Wages Board determination. The
workers' side are more  detrimentally affected because the
Government is at present probably the largest single employer
in the country and it is manifestly worried about the effect
of uncontrolled wage negotiations on its overall wage bill.
In this there is a co-incidence of inyfrests between the Gov-
ernment and the Employers Federation, But where does that
leave the avowed policy of encouraging the formation of trade
unions and the promotion of industrial peace through the en-
couragement of collective bargaining?

\
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Arbitration

Whilst recourse to arbitration is not compulsory in all
cases, the power to refer industrial disputes to arbitration
tribunals is vested in the Head of State acting through the
Secretary for Labour. .Section 29 of the Industrial Relations
Act states that the Head of State may, if he thinks fit, and
shall, if so required by the parties, make a reference to a
tribunal for decision and the making of an award. Thus, even
in relation to arbitration, collective bargaining is fettered
- with manacles in at least two respects:

1. the Head of State may, if he thinks {fit, and
this clearly irrespective of the volition of the
parties, refer a matter to an arbitration tri-
bunal. That tribunal then has power to decide
the issue and make an award which, when72regis-
tered, is binding wupon the parties. That
would be so even if the parties were to reach on
their own what they themselves considered to be
a mutually satisfactory accommodation on the
issues in contention:

2. the parties to collective bargaining are not
able on their own motion to refer a matter to an
arbitration tribunal, but have to go through the
office of the Head of State., Since the Head of
State is under an obligation to refer the matter
to arbitration if so required by the parties,
one wonders why the parties themselves cannot be-
placed in a legal position to refer the matter
to arbitration?

In both of the above circumstances, it is to be regret-
ted that the legislation offends the proposition that 'arbi-
tration' is a voluntary process, that is, that it is a con-
sensual matter, ggnsensual arbitration 1is envisaged by
528(2) of the Act, but the law stops short of measures
to shore up a system of private arbitration and the recourse
thereto. Besides, the power vested in the Head of State to
_ refer a dispute to an arbitration tribunal irrespective of
the parties' volition, gestures towards a disinclination on
the part of the law to accord a greater role to private
arbitration arrangements.
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D Further Shackles

The Industrial Relations Act reserves to the Government
further powers of intervention in collective bargaining,
Section 41 says that:

"41,(1) Where the Registrar is of the opinion that
an award or a determination of the Minimum
Wages Board filed with him for registraticn
under this Act -

{a} in the case of an award - is in-
consistent with a law; or

(b) in the case of a determination -
goes beyond the terms of reference
of the Minimum Wages Board in
relation to the matter 1in gues-
tion; or :

{c) 1in any case, 1is -

(i) contrary to public
policy; or
{ii} not in accordance

with the best inte-
rests of Papua New
Guinea,

he shall refer the award or determination to
the National Executive Council for considera-
tion, with details of his reasons for his
opinion,

(2) The Registrar shall not register an award or
determination to which Subsecticon (1) relates
without the approval of the Head of State,
acting on advice."

Non-registration of the award or determination renders
it unenforceable and, therefore, deprives it of all legal
authority. The effect is to render nugatory the whole pro-
cess that may have led to the award. Furthermore, it is not
immediately apparent why the ordinary courts should not be
allowed to use their wide powers to rectify the situation
where an award "is inconsistent with a law of Papua New Gui-
nea" or g determination "goes beyond the terms of the refe-
rence”,. The motive behind the transfer of these issues from
the arena of judicial decision-making to that of administra-
tive, and indeed political (ie the National Executive Council
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- the PNG Cabinet), decision-making can only be a desire to
shackle the collective bargaining process. This proposition
finds further support in the provisions of 842 which reads:

"42.(1) The Head of State, acting on advice, may at
any time disallow -

{a) an award or a registered award;
or

(b} a determination or a registered
determination of the Minimum
Wages Board,

on the ground that the award or
determination;

fc) 1s contrary to public policy; or

(d) 1is not 1in accordance with the
best interests of Papua New Gui-
nea.

{2) Notice of dis-allowance of a registered
award or registered determination of the
Minimum Wages Board shall be published in
the Wational Gazette, and the award or
determination ceases to have effect on the
publication of the notice."

5 - CONCLUSION

The perennial gquestion, of whether the proper function
of law is limited to organisation for collective bargaining
or whether the law should do more than that, is still with us
and cannot be wished away. Should Government regulate hot
cnly the procedures for collective bargaining but also the
terms of collective agreements, ie taking the law beyond the
stage of recognition into the conference room?

The raison d'etre for government interventien in the
collective bargaining process usually lies either in the need
to provide equality of bargaining power between the parties
or in the potential impact of collective bargaining on the
national economy. The preference for collective bargaining
over state paternalism, as a mechanism for settling indus-
trial disputes, is rooted in the twin objectives of 1lasting
industrial peace and the growth of industgial organisations
as responsible democratic organisations. The provisions
we have been examining do not, however, -appear to be necessa-
rily related to those concerns.
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It is time for the collective bargaining system in Papua
New Guinea to be unshackled. Whatever the justification for
the legislation in the colonial days, its continued existence
is of doubtful utility today. Perhaps the national interest
may be usefully safeguarded by providing for parliamentary
control of governmental action in this field. To begin with,
actions taken under these wide powers could be required to be
‘placed before Parliament. Even if it is conceded that the
assessment of the economic impact o©f collective bargaining
and the formulation of policies thereon belong te the domain
of governmental action (and that such action should not be
delegated), governments ought to be made responsible to those
from whom they derive power which, in the words of the pre-
amble to the Constitution of Papua New Guinea, "belongs to
the people acting through their duly elected representa-
tives™. Additicnally, or alternatively, the national inte-
rest may be safeguarded by restricting compulsory arbitration
to a limited number of sectors of the economy specifically
designated as 'essential services'.

The present situation in the country provides a striking
demonstration of the failure of a system which was conceived
in iseolation from the concrete social and economic realities
of post-independence Papua New Guinea. The present state of
the industrial relations system is one of instability in
which there are powerful forces impelling it away from. a
state of equilibrium, and there are no forces capable of
bringing it nearer the accepted goal of a collective bargai-
ning system. There exists not merely a stagnating wvicious
circle of weak trade unions, a low level of collective bar-
gaining, excessive state intervention, tending to further
weakening of the unions and further decline in c¢ollective
bargaining, but also a cumulative tendency towards the gra-
dual elimination of collect%ge bargaining altogether from the
industrial relations scene. We in Papua New Guinea must
realise that trade unions in the developing countries have
usually been novel institutions, that they are wusually pla-
gued with problems of leadership, membership commitment,
financial and structural7gifficulties alongside ideoleogical
and political conflicts.

The writings and experiences of other peoples, however
much we admire them and however deeply we share their senti-
ments, must, it is submitted, be seen only as possibly help-
ful peointers, to be received and followed only with an in-
formed scepticism and after sober appraisal. The time has
come to either take sincere steps to make collective bargai-
ning possible and practical, or to accept knowingly a policy
of pervasive state dictation of terms and conditions of em-
ployment with no (or little) role for collective bargaining.
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