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THE APPLICATION OF THE DOCTRINE OF FOREIGN
SOVEREIGN/STATE IMMUNITY TO PUBLIC CORPORATIONS

*x
By Moses Aldrin Kimuali
A. INTRODUCTION

In civil actions, a sovereign state is, without its con-
sent, immune from the jurisdiction of the courts and tribunals
of another sovereign state. Accordingly a sovereign state
cannot, against its will, be impleaded either directly by
being served in personam or indirectly by proceeding against
its property in the courts of another sovereign state. This
is the result of the application of the doctrine of foreign
sov?reign/state immunity, which 1is based on internaticnal
law™ but which is also engrafted in the domestic laws of
many states., The specific dpplication of the doctrine depends
on whether the state of the forum adheres to a restrictive or
limited thecry of imgunity or still clings to the absclutist
version of immunity,

However, the proliferation of governmental or state acti-
vities and operations, a process or phenomenon which began in
the last centurg but has increased greatly in the course of
the present one” and has blurred the nce hallowed distine-
tion between private and public powers~, has given rise to
new forms of public administration and organisation. The
public corporation is a prominent example of these new
forms, 1In slightly different construction, Blakeney reports
on this develcpment as follows:

"Gcovernments which only a few decades ago contented
themgelves with a very narrow field of activity are
today branching forth into new and very different
avenues of public service. This broadening of the
scope of governmental activities has led to the
evolution of new types of public administration.
One of the new types which has found increasing
favour in recent years has been the crown corpora-
tion" 6

* LL.B. (Hons.) (DAR), LL.M, (UBC), Dip. L.P. (LDC);
Lecturer, Faculty of Law, University of Papua New Guinea.
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Public corporations (or crow9 corporations as they are
referred to in some jurisdictions’) are engaged in a ple-
thora of activities, ranging from banking and insurance, oil
production, manufacturing, transportation and communications,
electric power generation, mining, retail and wholesale trade
to research and management, administrative, supervisory .and
regulatory activities. While the activities and operations of
some of the public corporations are confined to national fron-
tiers and do not intrude8 intec the 1legal domain of other
states, there are many- whose activities and operations
transcend domestic frontiers and spill over into the interna-
tional arena, Thus Air Canada is authorised "to_,carry on its
business throughout Canada and outside Canada"”; the Cana-
dian Broadcasting Commission has power "to make contracts with
any person within or outside Canada in connection with the
production or preseniation of programmes originated or secured
by the corporation", and one of the purposes for which the
Canadian Overseas Telecommunications Corporation is estab-
lished is "to establish, maintain and operate in Canada and
elsewhere external telecomTEnication services for the . conduct
of public communications". These are Jjust Canadian exam-
ples, Others may be found respecting public corporations
established or set up by other states.

Not unexpectedly, public corporations in their transna-
tional activities, transactions and dealings enter into con-
tracts and other legal relationships, may commit torts and
other breaches of the law and generally come into contact with
a wide range of persons, natural and juridical. Needless to
say disputes and misunderstandings requiring adjudication by
courts and tribunals of the forum state are inevitable. A
problem then arises as to whether, and to what extent, public
corporations, being public institutions, can partake of the
protection, privilege or immunity afforded by the doctrine of
foreign state immunity.

In this paper I will examine and analyse the Jjudicial
response and legislative reaction to the problem just adverted
to primarily in the context of common law Jjurisdictions and
also add my own thoughts to the subject. Whereas there is an
overwhelming amount of legal literature on the general subject
of foreign state immunity, no significant inguiry has, in
recent years, been made into the problem identified above. It
is hoped that this paper will to some appreciable extent help
fill that gap.
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B. THE PUBLIC CORPORATION

‘\
1. Private and Public Corporations Distinguished

Public corporations, the subject of this paper, must at
the outset be distinguished from large, widely-held or super-
corporations, operating in the private sector but lyhich are
also sometimes referred to as public <corporations. It  has
been claimed that there is little to distinguish between pub-
lic corporations and the giant private corporations; that both
types of corporation perform vital societal functions, make
decisions of national importance, and set policy in signifi-
cant areas of concern, for example, the allocation of - re-
sources, the direction and nature of investment; and that in a
real segpse the giant private corporations are arms of the
state.

I do not intend to pronounce on the soundness or other-

wise of these propositions or claims. I will only observe
that there are sufficient grofﬂds for a separate treatment of
the two types of corporation. In any event, on the basis

of available legal material, no giant private corporation has
attempted to claim the benefit of the doctrine of foreign
state immunity. Giant private corporations are therefore
outside the province of this paper.

2. Definition of Public Corporation

It has been rightly pointed out15 that a precise defi-
nition of the term ‘'public corperation' is far from easy and
that little attempt has been made to give a general defini-
tion., However, that should not deter one from trying to pro-

vide a working definition of the term. Indeed a number of
authors and wrigers have endeavoured to define a public corpo-
ration, Gower defines a public corporation as "... the

type of body set up to operate nationalized industries or for
the organization of other public enterprises and serviceslg
This definition is of minimal value in those Jjurisdictions

where nationalisation has not been as big or controversial an
issue as it has been in Great Britain. Loxley and Saul under-
stand public corporations to bhe "... those organizations
which fall outside the main lines of departmental and ministe-
rial heirarchies and which have in consegquence, some measure
‘of quasiautonomy in their day-to-day activities (though of
course all are ultimatféy tied up into the centralised deci-
sion making process)." To Turkson public corporations are
", .. corporate bodies which have been established by parlia-
ment undfg legislation outside the framework of the companies
code..." Limitations must be placed on this definition
because there is nothing to prevent a government from establi-
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shing a public corporation within the framework of a companies
or corporatiaﬂs code. In fact in Canada, a number of public
corporations have been incorporated under the provisions
of the Canada Business Corporations Act or its predecessors.

Friedman21 outlines, in lieun of a definition, what -he
calls the universal legal characteristics of the public corpo-
ration. Some of these characteristics are as follows:22

(i) The public corporation is normally created by
special statute or (exceptionally) by charter.
It does not, like a commercial company, come
into existence automatically, on fulfilment of
certain conditions.23

{(ii) The public corporation has no shareholders,
either private or public. Its shareholder, in
a symbolic sense, is  the nation represented
through Government and Parliament,

(iii} The respconsibility of the public corporation
is to the Government, represented by the com-
petent Minister, and through the Minister to
Parliament, 24

{iv) The administration of the public corporation
is entirely in the hands of a Board -which is
appointed by the competent Minister, sometimes
after and mostly without consultation but
invariably not on a basis of representation of
special interests. Neither the Board nor any
employees of the Board are civil servants. -

(v) The public corporation has the legal status of
a corporate body with independent legal perso-
nality. ‘

{(vi} All public corporations are supervised by
independent accounting and auditing as well as
some form of public control. But the type of
accounting and public control varies according
to the type of public corporation.

(vii) All public corporations have a dual nature;
they are instruments of national policy but
they are autonomous units, with legal indepen-
dence and certain aspects of commercial under-
takings. The degree of independence wvaries,
the public corporation. 25
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A statutory definition of a public corporation is provi-
dEdzgn section 61(1) of the Canadian Financial Administration
Act as follows:-

" lecrown corporation' means a corporation that is
ultimately accountable, through a Minister, to
Parliament for the conduct of its affairs, and
includes the corporations named in schedule B27,
schedule C28, and schedule D"29 '

Th@s definition has be@g condemned for unce§§ainty,30 ambi-
guity and confusion. Ashley and Smails reject this
definition because the expression "through a Minister™ which
appears in the definition leaves one wondering whether the
responsible Minister has a responsibility for the conduct of
the corporation or whether he acts merely as a messenger or
reporting link to Parliament for the public corporation, The
true position is that the Financial Administration Act (FAaR)
and the constituent statutes of the corporations vest consi-
derable powers in the appropriate Minister. These powers
imply a greqtgg role and responsibility than simply a re-
porting link, '

Further, the Privy Council office34 reported some
confusion surrounding the term 'crown corporation' owing to
the statutory definition qguoted above and that this confusicon
stems from the fact that the statutory definition is not ex-
haustive, since one must look beyond the FAA to determine what
are crown/public corporations, This criticism is generated by
the use of the word "includes" in that definition. To remedy
the situation and remove the ambiguity, the government
proposed that the term 'crown corporation' should be applied
onlgsto those corporations listed in the schedules to the
Faln and that a corporation c¢ould be added to the sche-
dules and thereby become a crown corporation only if it were
wholly-owned by the Government of Canada.

The above criticisms of the statutory definition of a
public corporation are not without validity but the basic flaw
in the statutory definition is that it is silent on two of the
fundamental characteristics or attributes of the public corpo-
ration. 1In the first place, a public corporation is an in-
strument of broad national or public policy. The policy
varies from state to state and from corporation to corpora-
tion. As instruments of broad national policy, public corpo-
rations discharge a multitude of public duties and perform
public functions of many kinds. In the second place, a public
corporation is wholly-owned by the respective government or
governments in the sense that no proprietary or other owner-—
ship rights and interests in the corporation are in the hands
of private individuals or institutions. Although 'joint wven-
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ture’ or 'mixed enterprise'’ co:porations36 are not public
corporations in the strict sense, they may, in some Jjurisdic-
tions and in given circumstances, be regarded as such.

The other fundamental attributes of a public corporation
are that it is financed through public sources, is subject "to
public control and is a body corporate. A public corporatién
may, therefore be defined as a body corporate which is wholly~-
owned (or substantially owned) by a government or governments
and is an instrument of broad national or public policy. It
is basically financed by the parent government or governments
and is subject to public control, direction and gu1d§9ce at
two levels - cabinet or Mlnlsterlal and Parliamentary.

3. Juridical Forms or Public Corporations

Public corporations take mainly two juridical or legal
forms, depending on the mode of their creation.

(a) Statutory Corporations

These public corporations are created by specific Acts
of Parliament. The incorporating statutes spell out the ob-
- jJectives, powers and other mundane matters incidental to the
operation of the corporations and generally provide for the
organisation of the corporations. Statutory corporations pass
under various names and titles -~ Boards, Commissions, Councils
and Authorities. They form the bulk of public corporations,

(b} . Public Corporations incorporated under a comganles
or corporations Act or Code

These corporations differ from statutory corporations in
that they are not created by specific Acts of Parliament but
are incorperated under a companies or corpeorations Act or
Code. A statutory corporation may, by its constituent sta-
tute, be authorised to procure the incorporation of 3§ corpora-
tion or corporations falling within this category. Nation-
alised companies also fall under this category.

C. THE DOCTRINE OF FOREIGN STATE IMMUNITY

1. The Doctrine as an Exception te the
Principle of Territorial Sovereignty.

Within that defined portion of the surface of the globe
known as state territory, a state »as exclusive and unlimited
jurisdiction., Whatever person or thing is on, or enters, that
territory is in principle subject to the supreme authority of
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the state. This is referred to as the principle of terri-
torial sovereignty and was admirably re-stated by Lord Mc-
Millan iggthe English case of Compania Naviera Vascongado v ss
Cristina”” in the following words: T

"It is an essential attribute of the sovereignty of
this realm, as of all sovereign independent states,
that it should possess jurisdiction over all per-
sons and things within its territorial 1limits and
in all causes civil and c¢riminal arising within
these limits",

The doctrine of foreign state immunity stands as one of
the reservations or exceptions to the principle of territorial
sovereignty. It should also be pointed out that the ' general
rule that a foreign sovereign state is not suable in the
domestic courts of other sovereign states is concerned exclu-
sively with a foreign state's personal immunity from the Su-
rigdiction of domestic courts of the forum state; it is not
concerﬂsd with the substantive law to be applied to foreign
states nor, is it concerned with the issue of a foreign
state's immunity from execution. The distinction between
immanity from jurisdiiiion and immunity from execution has
long been recognised.

2. _The Justification for Foreign State Immunity

, The basis and justification for the doctrine of foreign
state immunity are to be gathered from the maxim "Par in parem
non Habet imperium"™ {(each state must respect +the dignity,
equality and independence of another state). According to
this maxim the assumption, by the forum state, of jurisdiction
-over foreign states is contrary to their dignity and as such
incpnsistent with international c¢ourtesy and the amity of
international relations, Indignity is inflicted upon a state
by making it a defendant in an action; it is beneath the dig-
nity of a foreign sovereign government to submit to the juris-
diction of an alien court and no government should be faced
with the alternative of either submitting to EBCh indignity or
losing its property in default of appearance. In the Ame-
rican case of French Republic v Board of Supervisors of Jef-
ferson County ~ - the Kentucky court of appeals had this to
say:-

".,.. if one nation enters the territory of another
with its consent, for the purposes of mutual in-
tercourse, it does so with the implied understan-
ding that it does not intend to degrade its dig-
nity by placing itself or its sovereign rights
within the jurisdiction of the other ..."
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It is also siid that one of the consequences of indepen-

dence and equality of states is the duty of municipal
courts to absta&g from exercising their Jurisdiction over
foreign states. All states are independent and equally

sovereign and therefore no state is amenable to the courts of
ancther,

3. The 'Two Version' of Foreign State Immunity

As was intimated in the introduction to this article,
there are two versions or theories of foreign state Immunity
in vogue, the absolute and restrictive or limited versions. 46
number of states, notably the,.socialist block countries,
some states of Latin America, Japan and the Philippinsg
still ighere to the doctrine of absolute immunity,
Others, constituting tgﬁ majority, and including the major
common law jurisdictions follow the restrictive version of
foreign state immunity.

- {a) Bbsolute foreign state immunity

As originally evolved the doctrine of oreign state
immunity admitted of only a few exceptions, 52though the
exact scope of the exceptions remained uncertain, Save for
the few exceptions, a sovereign state was insulated from tE?
jurisdiction of courts of the forum state in all' its acts.
In this respect, the doctrine as initially formulated has been
referred to as the doctrine of absolute foreign sovereign-
/state immunity in contrast to the modern doctrine of restric-
tive, relative or limited immunity. :

The absclute version of state immunity is attributedgg
to the earlier cases gg The Schooner Exchange v M'ggddon,
The Parlement Belge and The Porto Alexandre. This
attribution is startling especially in view of the fact that
the doctrine of foreign state immunity is but an exception to
the principle of the exclusive and absclute territorial sove-
reignty of each and every independent state. It has been
demonstrated that these cases d%g not purport to lay down 58
principle of absclute immunity. In the words of Badr,
"the continued citation of those early decisions in support of
the absolute theory of state immunity is therefore a curious
phenomencon, due perhaps to a hasty perusal of those decisions
or to second hand knowledge of them",

(b) Restrictive foreign state immunity

The basic premise of the modern doctrine of restrictive
immunity is that commgﬁcial activities of a foreign state do
not attract immunity. Accordingly immunity is available in
respect of so-called sovereign, public or governmental acts of
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a foreign state (acts jure imperii), but 1is not available
respecting non-sovereign, commercial or private acts of a
foreign state (acts jure gestionis).

The precise origin of this modern doctrine, which has,
to a large extent, replaced the absolute doctrine or wversion
of sthe immunity are not very certain. Professor Lauter-
pacht suggests that the modern doctrine has its origins in
Germany, in the 18th century, in the relatiggs of the numerous
German states and principalities. Badr contends that
Belgian case law piogﬁered the restrictive doctrine in the
1840s and Von Mehren merely states that by the end of the
19th century the absolute nature of the doctrine had been
eroded. What is clear, however, is that the doctrine or rule
of resgiictive immunity has ggund a place in a great number
cases, a Tate 6]}.etter, multilateral conggntions,
Acts of Parliament, works of learned bodies, not to
mention writings of reputed academics and jurists,

The rule of restrictive immunity is the result of the
encroachment, by states or governments, upon many forms of
activity not traditionally within thelr sphere. The principle
of absolute immunity as originally applied by the ccourts was
intended to cover the so-called political activities of the
state and has therefore become obsolete and productive of
injustice and inconvenience at a time when the operations and
activities. of the state are increasingly extggding into com-
mercial, industrial and similar spheres. The purpose,
therefore, of the restrictive doctrine is to try to accommo-
date the interests of individuals doing business with foreign
governments in having their legal rights determined by the
courts, with the interest of foreign governments in being free
to perform certain political acts without undergoing the em-
barrassment or hindrance df78efending the propriety of such
acts before foreign courts.

It has been noted that the restrictive thecry of state
immunity seeks to draw a distinction between acts of a state
which are done jure imperii and acts done by it jure gestionis
and accords the foreign state no immunity either in actions in
personam or in actions in rem in respect of transactions under
the second head. When therefore a claim is brought against a
state and state immunity is claimed, it becomes necessary to
consider what the relevant act is which forms the basis of the
claim, with a view to ascertaininglwhether it‘is an act jg;g
gestionis or an act jure imperii. But how 1is one to dis-
-tInguish governmental, public or sovereign acts from commer-
cial or private acts of a state? 1Is this not an attempt to
apply the outmoded test of ‘'proper' or ‘true' governmental
functions? Is the distinction realistic? Does not the expan-
sion of governmental activities imply a corresponding widening
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of of the reach of public or governmental purpogis? These
questions have not escaped the at;gntion cf judges and the
critical eyve of academic writers,

Professor Lauterpacht refers to the distinction between
acts jure imperii and acts jure gestionis as "the distinction
which experience Has proved to be impracticable and productive
of uncertainty." The distinction i§5far frem clear or easy
to apply, incoherent and unworkable. And Friedman adds:

"The difficulty is how to find a reasonably precise
distinction between acte of the one and the other
kind in view of the many diverse ways in which
governments may engage in economic and commercial
activities, For this reason, neither the Ffunc-
tional test (Does the state act in 1its sovereign
capacity?) nor the test of the form of the trans-

action is satisfactory, ‘Any government activity
may fulfil 'sovereign' purposes." (emphasis added).
76 : : '

Various criteria have been offered for distinguishing
between sovereign, public or governmental and non-sovereign,
private 9% commercial acts of a state wviz; ‘'nature of gse
dispute' 'intrinsic nature of the transaction or act'’%;
'purpose of the act'; 'hagd core of an irreducible minimum- of
government activities'; ‘'strictly political and public
acts aQBut which sovereigns have traditionally been senséi
tive'; and 'lack of any extra-territorial effects.
These criteria or tests miss what I perceive as the fundamen-
tal problem. The fundamental problem is not ig@bility to
define a commercial transaction, act or activity, nor any
other type of transaction, but to appreciate the process by
which an economic, trading or commercial activity of the state
ceases to be a public, governmental or sovereign act of that
state, for as the US Supreme Court in Berizzi Brothers v Stea-
mship Pesaroc argued:

"We know of no international usage which regards
the maintenance and advancement of economic welfare
of the people in time of peace as any less a public
purpose than the maintenance and training of a
naval force" B3.

In truth, therefore, a sovereign state does not cease to
be a sovereign state simply because it performs acts which a
private person might perform, "The concept of acts jure ges-
tionis, of commercial, non-sovereign, or less essential acti-
vity, requires value judgments which rest on political assump-
tions as to the proper spgire of state activity and of prio-
rities in state policies. There is no international agree-
ment on the issue of the proper ambit of sovereign autho-
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rity“.85 Some economists would consider an extensive public
sector as a necessary step forward for developing countries,
Thus in a real sense all acts jure gestionis are acts Jure
imperii and the distinction between the two has no place in
logir, politics, law or simply good sense.

If any distinction must be made, it must be between
commercial and non-commercial activities of the state. This
avoids the infamous and fallacious criterion of sovereignty,
but even this distinction would make little sense to a victim
of foreign state delinquency,

Evidently, neither absolute nor restrictive immunigg
commands universal suppeort in the international community,
but the emerging trend is a mgyement away from absolute immu-
nity to resggictive immunity. Most likely the principle of
reciprocity will drive those states still adhering to
absolute immunity towards a restrictive path,

Despite the criticism levelled against it, the doctrine
of restrictive immunity is salutary in the one sense that its
opens the door to intending or potential local plaintiffs in
respect of the so-called private or commercial activities of
the state in general and its agencies in particular. It is in
this sense, and this sense only, that one must appreciate the
remarks of the gurt in Trendtex Trading Corporation v Central
Bank of Nigeria—= that the modern principle of restrictive
immunity is consonant with justice, comity and good sense.

D. APPLICATION OF THE DOCTRINE OF FOREIGN
STATE IMMUNITY TO PUBLIC CORPORATIONS

1. Judicial Response

The origins ogothe doctrine of foreign state immunity
are far from clear, but it may be noted that at the time
of its evolution, public corporations had not made their debut
and it may be assumed that these corporations were never con-—
templated as possible objects of the9 octrine, Marshall C J
in The Schooner Exchange v M'Faddon, a case often cited as
the giigin or classic formulation of foreign state immu-

nity only mentioned a personal sovereign or head of state
and his "sovereign rights" as being im@gne from the Jjurisdic-
tion of the courts of the forum state. He did not refer to
agencies or instrumentalities of the foreign state. It is

therefore interesting to see how the doctrine of foreign state
immunity has been applied, by the courts, in common law juris-
dictions to public corporations. .
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{a) Immunity granted

The doctrine of foreign state immunity has been applied,
by the courts, to public corporations, by a clumsy process of
identifying the corporations seeking immunity from suit with
the the parent states or governments. In this regard a public
corporation has been variously described as an ‘'emanation',
'arm', 'alter ego', 'organ' or a 'department', 'mere instru-
ment', or 'part and parcel' of the respective government or
state. Some cases will serve to illustrate this develop-
ment. ‘

In t English case of Baccus S R L v Servicio Nacional
del Trigo, the defendant was a public corporation set up
by the Spanish government and engaged in the regulation of
production and distribution of wheat and similar products. It
was under the supervision and control of the Spanish Ministry
of Agriculture. The plaintiff was a limited company formed
under the laws of Italy and carrying on business there. The
plaintiff and defendant entered into two cif contracts, with a
clause for arbitration in London, for the sale by the
defendant to the plaintiff of a specified guantity of rye.
When disputes subseguently arocse, the plaintiff issued a writ
claiming damages for breach of contract.

Subsequently a summons was issued on behalf of - the ,de-
fendant praying that all further proceedings in-the action be
stayed and that the writ and statement of claim be set aside
on the grounds that the defendant was a department of the
state of Spain and entitled to sovereign immunity. It was
specifically arqued on behalf of the defendant that a legal
entity is not necessarily separate from the state and that
there can be a department of state which is incorporated; that
it does not thereby cease to be a department of state and that
if it is a department of state which is incorporated, there
mustgge a right to claim sovereign immunity if it is implea-
ded.

The court of appeal upheld the defendant's arquments and
held that the defendant was a department of the state of Spain
notwithstanding that it was a corporate body and a Separate
entity (public corporation) and was, therefore, entitled to
claim immunity in English courts. In the words of Parker L J,
"there is no ground in English law for thinking that the mere
constitution of a body as a legal personality with rights to
make contracts and sue and be sueg7is wholly inconsistent with
its being a department of state".

Mellenger WV New Brunswick Development Corporationg§
involved a claim 'of immunity by a Canadian public corporation,
the New Brunswick Development Corpo.ation, in English courts.
In that case, two industrial consultants, the intended plain-
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tiffs in an action against the corporation, applied for leave
to issue the writ and serve notice of it on the corporation
outside jurisdiction. The writ claimed a substantial amount
of money as commission alleged to have been payable to the
consultants for effecting a business transaction leading to
the establishment of a chipboard plant in New Brunswick, a
conditional appearance was entered on behalf of the corpora-
tion, which opposed the application alleging, inter alia, that
the corporation was an 'arm' of the government of WNew Bruns-
wick, one of the Canadian provinces, and as such entitled to
immurnity from suit in a foreign country.

The court of appeal sustained the contenticon, holding
that the corporation was an 'arm', 'alter ego' or ‘'part  and
parcel' of the sovereign state and therefore entitled to immu-
nity from suit in English courts. '

The Amsgican case of re Investigation of World Petroleum
Arrangements involved a semi-public, Joint venture or
mixed enterprise corporation, the Anglo-Iranian 0il Co., Ltd.
In-that case a special grand jury had been convened in the
Distriect of Columbia to investigate possible violations of U §
Federal anti-trust laws. Subpoenas duces tecum were served on
various oil companies including Anglo-Iranian 0il Co. Ltd.,
(now BP). The British government had a capital investment of
approximately 35% of the total capital in the company and
dominated the ownership of the 'ordinary shares' which carried
with them the greater proportion of voting rights and thus
controlled the company. The company filed a motion to guash
the subpoena served on it on the ground, inter alia, that as
an instrument of the British government, it was immune from
the jurisdiction of US courts.

The court was of the view that the company was indis-
tinguishable from the British government and held that the
immunity of the British government extended to the company.
The court based its decision on the fact that the company was
controlled by the British government and that it performed a
fundamental government function, namely, ensuring a proper
supply of petroleum, crude oil and other products for the
British Navy. According the subpoena was quashed.

The court alsc made the strange remark that in deter-
mining whether or not a given corporation is an instrument
of its government and therefore entitled to shelter under the
protective umbrella of immunity, it is not material whether
the government owns all the stock, none of the stock (emphasis
added) or only part of the stock. What is determinant is the
nature of the functions performed by the corporation. But in
reality mixed-enterprise corporations reflect such diversities
in the extent of governmental ownership and control, the
nature of functions they perform and the nature of the part-
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nerships consumated that it might be appropriate to treat them
separately from public corporations properly socalled. 2aAnd a
corperation in which the respective government owns no stock
or other ownership interest is not, in terms of this article,
a public corporation.

A pertinent question that must immediately be addressed
is: How is one to determine whether a given public corpora-
tion is an 'arm' or 'alter ego', to take but two of the ex-
pressions, of the respective government or state? It is clear
that no simple, precifﬁ0 or satisfactory test is readily avai-
lable or has emerged.

One way of dealing with the gquestion 1s to consider
whether there is any clear indication in the constituent Act
of the corporation as to its statutes vis-a-vis the respective
government gﬁlstate. In Mellenger v New Brunswick Develppment
Corporation the court treated the fact that the corpora-
tion was constituted "... on behalf of Her Majesty ..." as one
of the grounds for holding that it was an arm or alter ego of
the government. 2and in the Trendtex case the court noted that
there was nc clear expression of intent that the Central Bank
‘of Nigeria, a public corporation, which claimed immunity in an
action based on a Commercial Letter of Credit, should have
governmental status. The problem with this approach is that
express and unambiguous statutory provisions on this matter
are rare. '

Further guidance may be sought in the views of the gov-
ernment of which the corporation claims to be part and parcel,
It has been held that a certificate of the ambassador or other
appropriate representative of a state saying whether or not a
body isiﬁzdepartment, arm or alter ego of the state is of much
weight. It is weighty because the ambassador or - other
appropriate representative speaks, so it 1is assumed, with
knowledge of hisg country and its laws, but inconclusive in the
sense that he may apply tests which the courts of the forum
state would not consider decisive, After all different coun-
tries have different ways of arranging their internal affairs
and as Lord Denning pointed out the questiﬁg under discussion
does not depend on the foreign law alone,

Other tests have been used,]‘o4 but the test that has
been most consistently applied by the court in determining
whether or not a public corporation is an organ, arm, alter
ego or department of the state is the "governmental function”
test (dfﬁg the corporation exerciselosgovernmental fune-
tions?). In the Baccus SRL case r Jenkins LJ paid
particular attention to the functions of the defendant corpo-
ration, namely the importation and exportation of grain for
the Spanish Government in accordance with the directions of
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the Spanish Ministry of Agriculture, and the policy from time
to time laid down by the Spanish Government. He went on to
say:-

"Thus it seems to me that although their status was
a corporate status, their functions were wholly
those of a department of state. .,... In these days
the Government of a sovereign state is not as a
rule reposed in one personal sovereign;:; it is ne-
cessarily carried out through a complicated organi-
zation which ordinarily consists of different mini-
stries and departments. Whether a particular mi-
nistry or department or instrument, call it what
you will, is to be a corporate body or an unincor-
porated body seems to me purely a matter of govern-
mental machinery. If it seemed good to a foreign
state - let us say Ruritania possessed of a navy to
put the affairs of the navy in the hands of a navy
board let us say, the Ruritanian Navy Board - and
to enact that the members for the time being of
this pboard should constitute a juridical person or
corporation for the purpose of doing all things
necessary for the maintenance and efficiency of the
Ruritanian Navy, it seems to me impossible to sup-
pose that an action brought against the Ruritanian
Navy Board could be held not to infringe the sove-
reign immunity of Ruritania because, simply as a
matter of convenience and administrative machinery,
the duties appertaining to the affairs of the Ruri-
tanian Navy had been put in the hands of an incor-
porated body". 107

Denning L J in the Mellenger case said of the New Brunswick

Development Corporation ".., It has never pursued any ordinary

trade or commerce. All that it has done 1is to promote the

industrial development of the province in a way a government

department does ... In the circumstances it secems to me that

the fagporation is really part and parcel of the Government
n

From the foregoing discussion, incorporation is imma-
terial, and as long as the corporation carries on so-called
governmental functions, it is an arm, organ, alter ego, part
and parcel or whatever else it might be called, of the govern-
‘ment. But it has already been pointed ocut that public .corpo-
rations are public or governmental institutions and all their
functions, economic, commercial or otherwise, as long as they
are within their corporate powers, are public or governmental
functions. '
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It is noteworthy that no clear legal principle emerges
from the cases referred to above requiring or justifying the
application of the doctrine of state immunity to public corpo-
rations. The expressions ‘'arm', ‘'alter ego', ‘forgan' and
'*part and parcel' are not legal expressions or terms and do
not convey the notion of a legal relationship. The only rela-
tionships of any legal consequence that could provide an ave-
nue for applying state immunity to public corporations are
those, not unfamiliar to the general law, of master-servant
and principal-agent, but the facts seldom give support to the
existence of such relationships between public corpeorations
and the states or governments with which they purpert to have
the special reliﬁéonship necessary to attract sovereign or
state immunity.

(b) Immunity denied

A different line of casesllo has attempted to detach

public corporations from the governments concerned and to deny
immunity in the process. It is interesting to note that al-
most the same arguments and criteria as have been used to
identify the corporations with the relevant governments, have
also been utilised in seeking to detach the corporations from
governments or states - clear indication in the statute, the
degree of independence enjoyed by the body, nature of funec-
tions, control and incorporation, One is tempted to say, ., as
was said of eguity in the_olden-days, that the status of pub-
lic corporations in_ this.r wvaries with the size of the
Chief Justice's foot. r -

In the Trendtex case, the Central Bank of Nigeria (the
Bank) issued a Letter of Credit drawn on Midland Bank in Lon-
don in favour of the plaintiff, a Swiss company, to pay for
cement sold by the plaintiff to an English company. The bank
assured the plaintiff that the Letter of Credit was reliable.
The plaintiff purchased the cement, sold it to the English
company and shipped it .te; Nigeria. - The bank then refused to
pay and the plaintiff brought an actien.on the Letter of Cre-
dit. The bank's defence was that, as an arm or department of
the government of Nigeria, it was entitled to immunity.  The
court, rejecting the argument, held that the bank, which had
been created as a separate legal entity with no clear expres-
sion of intent that it should have governmental status, was
not an emanation, arm, alter ego or department of the State of
Nigeria and was therefore not entitled to immonity from suit.
The court went on to say, that even if the bank were part of
the Government of Nigeria, since international law now recog-
nised no immunity from suit for a governmént department in
respect of ordinary commercial transactions as distinct from
acts of a governmental nature it was not immune from suit on
the plaintiff's claim in respect ~f the Letter of Credit.
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It is obvious from the Trendtex case that the court was
applying the restrictive doctrine of state immunity, but it is
also significant to note the criteria for the decision namely,
"separate legal entity", "no clear expression of intent that
the bank should have governmental status" and "ordinary com-
mercial transaction". But the case could also have been deci-
ded in favour of the bank using the "nature of functions"™ and
"contrel™ tests since the bank had governmental functions in
that it issued legal tender, safequarded the international
value of the Nigerian currency and acted as banker and finan-
cial adviser to the Nigerian government. Its affairs were
under a great deal of government control and the government
had power to overrule the bank's board of directors on mone-
“tary and banking policy and on internal administrative policy.
In this connection the court made a subtle distinction between
a body which is a government department in the guise of a bank
and a bedy which is in truth a bank and to which execution of
specific aspects of government control of finance has been
directed and went on to decide that the bank belonged to the
latter category.

United States v Deutsches Kalisyndikat Gesellschaftlll
involved a corporation formed and controlled by the French
government for the purpose of exploiting potash mines in
Alsace, It was held that a suit against the corporation was
not a suit against the government merely because it had been
incorporated by direction of the government and used as a
governmeEial agent and its stock was owned solely by the gov-
ernment. The ground for the decision, denying immunity,
was that the corporation was a commffgial concern, In Ulen &
Co v Polish National Economic Bank, a bank created by the
Republic of Poland as a state institution, but as a separate
legal person, whose stock was owned by the state, municipa-
lities and state and municipal enterprises was held not immune
from suit on interest ccupons attached to the bonds issued by
it and guarantted by the Polish government because it had
commercial cobjectives and "since it is a person quite diffe-
rent from the Polish government." And Singleten L J in a dis-
senting judgment in the Baccus SRL case lamented:

"I cannot find that it has been almost wuniversally
recognised that if a government sets up a legal
entity, something which may contract on its own
behalf as a limited company does in this country,
it can succeed in a claim for sovereign immunity in
respecilgf the activities of that company or en-
tity."
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(c} Restatement of doctrine

Having considered instances where jurisdictional immu-
nity has been accorded to public corporations and cases where
the same has been denied it is now possible to restate the
doctrine as follows:

"The doctrine of foreign state immunity accords _to
a foreign state or government, its departments or
other political subdivisions and to any corporation
or other legal entity set up established, or acqui-
red by that state or government which can be regar-
ded as an emanation, arm, alter ego, organ, instru-
mentality or part and parcel of that state or gov-
ernment immunity from suit in the courts or tribu-
nals of the state of the forum in respect of sove-
reign, public or governmental acts. No immunity is
granted in respect of non-sovereign, private, or
commercial acts of the stifg or government or
bodies claiming thereunder.”

The legislative reaction to the problem of foreign state

immunity and its application to public corporations will now
be considered.

2. The Legislative Reaction

The legislative reaction to the problem under considera-
tion is embodied, for éxamplellgn the Buropean Convention On
State Immunity, 1972 (ECOSI}), the United States Foreign
Sovereign Immunities Act of 1976 (USFSIA), the United Kingdom
State Immunity Act, 1978 (UKSIA), the Singapore State Immunity
Act, 1979 (SSIA), the Pakistan State Immunity Ordinance, 1981
(PSIO), the South African Foreign States Immunities Act, 1981
(SAFSIA) and the Canadian State Immunity Act, 1982 (CSIA),
hereinafter collectively referred to as the "seven instru—
ments".

(a}) The general approach of the seven instruments

All the seven instruments codify or adopt the restric-
tive theory of jurisdictional immunity in so far as that the-
ory is premised on tEf7dichotomy between acts jure imperii a-"
acts jure gestionis, The USFSIA simply defines a commer -
cial activity or act (act jure gestionis) as "a regular course
of commefféal conduct or a particular commercial transaction
or act". This is augmented by the further provision that
the commercial character of an activity shall be determined by
reference to "the nature of the co.rse of conduct or particu-
lar trifgaction or act, rather than by reference to 1its pur-
pose". This definition is both £flexible and expan-
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sive120 and applies the "nature of the act" test in determi-
ning whether an activity or act is commercial or otherwise.
This t?if analyses a transaction in terms of its juridical
nature and affords immunity to a sovereign state or
bodies claiming thereunder only when the juridical nature of
the act is such that only a state can perform such an act.
Commercial acts performable by private businessmen or institu-
tions will be treated as commercial when performed by a for-
eign state (or a foreign public corporation). However, legis-
lative, regulatory or other political acts of a foreign state
will not be considered as commercial acts, even if such acts
may have been motivated by economic or commercial considera-
tions. "Only a government can legislate or requlate with the
force of law and only a government can institute national
policiefz2and speak for the nation on an international
level". ThelgglA defines a commercial activity or act in
similar terms.

The UKSIA, which was in 1979 c¢laimed to be the most
advanced codification $£4the law relating to foreign state
immunity in existence, is more specific in its definition
of a commercial transaction, act or activity. It defines a
commercial transaction as meaning: :

{a} any contract for the supply of goods and ser-.
vices;

{b) any loan or other transaction for the provi-
sion of finance and any. guarantee or indemnity
in respect of any such transaction or any
other financial obligation; and

{c) any other transaction or activity (whether of
a commercial, ‘industrial, financial, profes-
sional or other similar character} into which
a state enters or in which it engages other-
wise than in the exercise of sovereign autho-
rity. 125

This definition "solves the issue of characterization in
respect of two of the most freguent transnational activities
of foreign states, namely, those arising out of contracts for
the supply of goods and services and those relating to loans
or siTQ%ar financial tramsactions concluded .by fgreign sta-
teg". The SSIA, PSIA and f%gSIA which, with 1little modi-
fication, adopted the UKSIA, -define a commercial trans-
action in terms similar to those of the UKSIA,

The legal implication of the adoption of a restrictive
approach to jurisdictional immunity is. that commercial trans-
actions, activities or acts, however defined, of a foreign
state and more importantly of a foreign public corporation,
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are carved out of the area of immune transactions, activities
or acts. Consequently some of the cases decided prior to the
passing of the relevant instruments, granting immunity to
public corporations, have been deprived of legal authority and
are no longer bhinding precedents in those Jjurisdictions in
whichlﬁgey were decided. Baccus S R L v Servicioc Nacional del
Triggg and Mellenger v New Brunswick Development Corporat-
ion are examples of cases overriden by the statutory
adoption of the restrictive theory of jurisdictional immunity.
The former case involved a contract of sale of goods, an unde-
niably commercial transaction, while in the latter case the
plantiffs' writ claimed a substantial sum of money as commis-
sion alleged to have been payable to them for effecting a
business transaction -leading to the establishment of a chip-
board plant in New Brunswick. '

Further, the seven instruments, provide, apart from the
'commercial activity' exception to jurisdictional immunity, a
whole catalogue of proceedings in respect of which a state and
bodies or entities claiming thereunder, outside, any waiver
explicit or implicit, are not entitled to immunity. Taking
the UKSIA as an example, a foreign state is not immune as
respects proceedings relating to:

(i) an obligation which by virtue of a contract
(whether a commercial transaction or not)
falls to be performed wholly or -partly in
the United Kingdom,

(ii) a contract of employment between the foreign
state and an individual made in the United
Fingdom or where the work ig to be wholly or
partly performed in the United Kingdom,

(iii) death or personal injury or damage to or
loss of tangible property caused by an act
or omissicn in the United Kingdom,

(iv) any interest in or possession or use of
immovable property situate in the United
Kingdom or any obligation arising out the
foreign state's interest in, or its posses-
sion or use of such property,

(v) any interest in movable or immovable pro-
perty, being an interest arising by way of
succession, gift or bona vacantia,

(vi) an alleged infringement in the United Xing-
dom of any patent, trademark, design or
copyright registered or protected in the
United Kingdom,
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(vii) arbitratibn, where the foreign state has
agreed in writing to submit a dispute to
arbitration,

(viii) a foreign state's liability for value added
taXx , any customs or exXcise duty or rates in
respect of premises used for commercial
purposes, etc.

Plainly, the area of non-immune activities or proceedings has
been significantly widened. A foreign state or more perti-
nently, a foreign public corporation can hardly c¢laim juris-
dictional immunity and this development is indicative of a
substigiial abandonment of the principle of immunity -it-
self, ’

(b) The seven instruments as they specifically apply to
public corporations

(i) The USFSIA and CSIA
The provisions of the USFSIA and the CSIA, in this res-
pect, are substantially in pari materia and to avoid a repeti-
tive analysis, only the USFSIA will be considered.

The USFSIA applies to suits or proceedings against all
entities defined as "foreign states", It defines a foreign
state in section 1603, as including an "agency" or "instrumen-
tality” of a foreign state. An agency or instrumentality is
further defined, inter alia, as an entity "which is a separate
legal person, corporate or otherwise, and which is an organ of
a foreign state or subdivision thereof or a majority of whose
shares or cther ownership interestl§§ owned by a foreign state
or political subdivision thereof™. & public corporation,
as defined in this article, falls squarely within this defi-
nition of an agency or instrumentality of a foreign state. It
is an agency or instrumentality of the foreign state in that
it is set up, established or acquired, and contrclled by the
respective state as part of its broad national or public
policy and is charged with the discharge and performance of
public or governmental duties and functions. It is a separate
legal person in the sense that it is clothed with corporate
Eggsonality. In fact in Carey v National Qil‘ Corperation,

a case decided after the USFSIA had come into force, the
court held that the Libyan National 0il Corporation, a corpo-
ration wholly owned by the Libyan government was indisputably
a foreign stat?3£or jurisdictional purposes within the meaning
of the USFSIA. '
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OCnce it has been established that an action has been
instituted against a public corporation answering the descrip-
tion of a *'foreign state', the remaining provisions of the
USFSIA come into play for purposes of determining or ascertai-

‘'ning whether the action may properly be brought before the US
courts. If the action is grounded upon a commercial transac-
tion or falls within the exceptions enumerated in s1605,
jurisdictional immunity is unavailable. If, in the most un-
likely event, the action is based upon so-called acts jure
imperii and is not otherwise covered by s1605, immunity is
available to a public corporation. Thus in a sense, the
USFSIA focuses the jurisdictional inquiry principally on the
nature of the act, activity or transaction in respect oflggich
proceedings are instituted, rather than the entity sued.

(ii) The ECOSI, UKSIA, 5SIA, PSI0 and SaFSIA

One of the reasons why the UKSIA was enaiggd was to

enable the United Kingdom to ratify the ECOSI and the
UKSIA iE3§urn served as a model for the 8SIA, PSI0 and
" SAFSIA, It is, therefore, not surprising that the provi-

sions of the five instruments are substantially similar 1in
their application to public corporations. Only the UKSIA will
- be analysed as the comments, arguments and contentions made in
respect thereof are egually applicable to the other four in-
struments, .

Unlike the USFSIA, the UKSIA embodies a presumption
against jurisdictional immunity in case of public corpora-
tions, for a reference toc a state does not include a reference
to "any entity (referred to as a 'separate entity') which is
distinct from the exec&%éve organs of the state and capable of
suing and being sued". A public corporation in the con-
text of this paper, being a corporate personality is a  sepa-
rate entity and has by its definition capacity to sue and is
liable to be sued in its corporate name.

However, a public corperation or 'separate entity' to
use the language of the Act, is immune if "the proceedings
relate to anything done by it in the exercise of sovereign
authority, and the ciiggmstances are such that a state would
have been so immune." It is not c¢lear what is meant by
the expression "in the exercise of sovereign authority" and as
has been argued in this article, the characterisation or com-
partmentalisation of state activities based on the notorious
criterion of sovereignty is illogical and must be emphatically
rejected. As the Australian Law Reform Commission has ob-
served, the expression just alluded to “Eﬂﬁ no precise meaning
and may indeed be impossible to define," What the expres-
sion could probably mean is that a public corporation may
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plead immunity only to the extent that it acted on behalf of
the sEaEe itself in cases in which the state could claim immu-
nity.

{c) The practical application of the doctrine of foreign
state immunity to public corporations

In view of the extensive catalogues of proceedings in
respect of which there is no immunity, it becomes necessary to
ascertain whether, in practice, there is still room for the
application of the doctrine of foreign state immunity to pub~
lic corperations, This can best be done by examining the
provisions of the seven instruments as they relate to the
principal sources of rights and obligations which c¢an result
in claims before local courts against foreign public ' corpora-
tions. The principal sources are, contract, tort, ownership
or possession of immovable pfggerty regardless of the mode of
acquisition and statute law,.

It is notable that the seven instruments deny Jurisdic-
tional immynity to public corporations in Ei%ation to the
principal sources of obligations or disputes. In relation
to obligations or disputes arising cut of contract, however,
the USFSIA and the CSIA do not specifically mention contracts
as a source of obligations with regard t?4zhich there 1is no
immunity but as has been pointed out, this 1is only a
matter of drafting technique, not of substance. The USFSIA
defines a "commercial activity" as "either a regular course of
commefg%al conduct or a particular commercial transaction_ or
act.i46 This definition covers a contractual obliga-
tion especially in view of the additional provision that
the "commercial character of an activity shall be determined
by reference to the nature of the course of conduct or parti-
cular traT39ction or act, rather than by reference to its
purpose", The Canadian definition 1is fﬂgstantially simi-
lar and the same inference is to be drawn.

With respect to obligations arising out of tort, lack of
immunity relates only to claims of compensation for material
or physical injury; non-material injury not connected to a
materi%§ injury is not covered by the rule of no-immu-
nity. BExamples of non-immune proceedings in respect of
ownership or possession or use of immovable property include
the following:

(i) proceedings against a public corporation
concerning its rights in inmovable property
in the forum state,

(ii) proceedings relating to mortgages whether
the public corporation is mortgagor or mort-

gagee,
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{iii} proceedings relating toc nuisance,

(iv) proceedings arising from the unauthorised
use of immovable properly including actions
in trespass,

(v) proceedings concerning rights to the use of
immovable property in the forum state, for
example, actions to establish the existence
or non-existence of a lease or tenancy agre-
ement,

(vi) proceedings relating tc payments due from
the public corporation for the use of immov-
able property in the forum state, and

{vii) proceedings relating to liabilities of the
public corporation as owner or occupier of
immovable property situate in the forum
state. 150 |

Typical examples of obligations imposed by statute law
which may give rise to proceedings against public corporations
in respects of which public corporations may not claim Jjuris-
dicticnal immunity, are those relate?sfo patents and trade-
marks and those concerning taxation.

Additionally, as has been pointed out, the UKSIA, the
SSIA, the PSIO and the SAFSIA render the doctrine of foreign
state immunity virtually inapplicable to a public corporation
by the exclusion of such a corporation from the definition of
foreign state.

Badr, in analysing the seven instruments, as they apply
to foreign states observes that:

"In.view of the rather extensive catalegue of mat-
ters where the immunity rule does not apply, cone is
‘hard put to come up with instances where the local
courts would have jurisdiction but would be barred
from exercising it by virtue of the defendant fo-
reign state's immunity."152

This observation is made in relation tc a foreign state but is
equally applicable to a public corporation since in claiming
jurisdictional immunity a public corporation must assert a
status analogous to that of the state itself or must establish
a special relationship between itself and the parent state.
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In practice, therefore, it 1is highly unlikely that
claims to jurisdictional immunity by public corporations will
succeed since most, if not all, of their extra-territorial
activities fall within the non-immune area delineated by the
seven instruments and further expounded in this article. In
theo-y, however, a Successful claim to jurisdictional immunity
by a public corporation is not totally inconceivable. This
calls for an analysis of the reasons, if any, for +the con-
tinued application of the doctrine of foreign state immunity
to these corporations. '

E. REASONS FOR THE CONTINUED APPLICATION
OF STATE IMMUNITY

It is now appropriate to determine whether there are any
compelling reasons or legal principles requiring the applica-
tion of the doctrine of foreign state immunity to public cor-
porations, notwithstanding 1its theoretical application, in
varying degrees, to such corporations, by the seven instru-
ments, At first sight one might be tempted to suggest that
the doctrine of jurisdictional immunity should not, in any
form, be applied to public corporations and there are seem-~
ingly convincing reasons and arguments for such a suggestion.

1. Erosion of the Theoretical Underpinnings
of the Doctrine Itself

It was intimated earlier in this article that the (ueo-|
retical underpinnings of the doctrine of jurisdictional immu-
nity are to be found in the dignity, equality and independence '
0of sovereign states. However, time and events have eroded and
falsified these very foundations of the doctrine. It is no
- longer necessary or desirable that state activity in all its
forms be hedged about with special exonerations and be fenced
cff from the process of law by the attribution of perverse and
inapproprigge notions of sovereign dignity, eguality and inde-
pendence. "Courts exist to apply the law to disputes
before them inlggcordance with prevailing ideas of due process
and fairness"®, :

The rule of immunity was evolved in the days when no
action lay against the sovereign in any circumstances. It was
thought to offend the dignity of a sovereign and tec impinge on
his independence if subjects were allowed to sue him in his
own courts, Hence, the maxim, "the King can do no wrong".
Likewise, he would be offended if he were sued in the courts
of another country. Subsequently the personal immunities of
the individual sovereign were extended-to the fggereign state.
But states have long wvacated that position, and there-~
fore, the attempt tc transpose into the international Ilegal
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domain, the traditional claim of a sovereign or a sovereign
state to be above the 1law, appears very inappropriate and
groundless, The dignity of foreign states is no more impaired-
by their subjection to the law of a foreign state than it is
by their submission to their own law and courts. A state does
not derogate from the dignity of another by subjecting it to
the normal operations of the law on a footing of equality with
the state within which it concludes a contract or commits a
tort or legal wrong. It is in fact more in keeping with the
dignity of a sovereign state to SEBEit itself to the rule of
law than to claim to be above it.

The equality of states is not impaired if all states are
suable in foreign courts. The factors which wvitiate such
equality - disparities in wealth, miltary prowess, levels of
education, scientific and technological attainment, etec. -
have nothing to do with the issue of states being liable to
suit in alien courts. Independence of a state, in the sense
of the right to exercise within ite territory, and to EE;
exclusion of any other state, the functions of .a state,
is not negated by subjecting it to suit in a foreign court.
Therefore, neither dignity, equality, independence of states
nor international comity reguire vindication through a doc-
trine of immunity.

If jurisdictional immunity as a concept appears inappro-

priate in its application to states proper, its-application to
public corporations would logically be inappropriate,

2. The rule of Law and Considerations of Fairness

Another reason for not applying the doctrine of immunity
to public corporations is that a c¢laim to immunity is incon-
sistent with the concept of the rule of 1law, national and
international, and is productive of unwarranted injustice. It
has been pointed out that "... the object of international law
... is not to work iniggtice, nor to prevent the enforcement

.of a just demand...", but a rule of immunity may appear
to do Jjust that. A consequence of the doctrine of immunity is
that in protecting sovereign bodies from alleged indignities
and disadvantages of adverse judical process, it operates to
deprive the other persons of the benefits and advantages of
that process in relation to rights which they possegs and
which would otherwise be susceptible of enforcement, Take
the Baccus case for example. The defendant public corporation
agreed to sell a specific quantity of rye to the plaintiff.
The contract contained a clause for arbitration in London.
When disputes arose and the plaintiff issued a writ claiming
damages for breach of contract, th~ defendant - responded by
hiding under the protective umbrella of immunity, with the
court's blessing. How, then can we have a meaningful law of.
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contract when one party can abandon his obligations with im-
punity? Happily, the seven instruments have provided an
answer to this particular question, but doubts still remain in
other jurisdictions. Professor Lauterpacht highlighted the
present concern in the following words:

"At a periocd in which in enlightened communities
the securing of the rights of the individual in all
their respects, against the state has become a
matter of special and significant effort, there Iis
no longer a disposition to tolerate the injustice
which may-arise when the state - our own or a for-
eign state - screens itself behind the shield of
immunity in order to defeat a legitimate claim ...-
a claim to immunity consists in an unwarranted -
and often petty - refusal to satisfy what would
otherwise be a good claim. It-amounts, in fact, to
a denial of justice ... It is this essential in-
compatibility of the doctrine of Jjurisdictional
immunity with the principle of the subjection of
the sovereign state to the rule of law, which ex-
plains the strength - we might say the vehemence -
of the opposition to the maintenance of the doc-
trine." 160

Thus the doctrine of immunity as it applies to the state
in general and to public corperations in particular would
appear unjust and in conflict with the rule of law.

3. The Notion of Waiver

When a state sets up a public corporation with capacity
to acquire, own and dispose of property, te contract, to sue
and liability to be sued, not in the name of the state, but in
its corporate name, that may in appropriate cases be taken as
an indication that the state has waived immunity as far as the
actiygiies and operations of that corporation are .concer-
ned. any other inference, depending on the circumstances
of the case, may lead to strange results., It would for exam-
ple mean that employees in foreign offices of public corpora-
tions would not be able enforce claims for wages or salaries,
that parties contracting with the public corporations outside
their national jurisdictions would not be in a position to
enforce such contracts and that victims of public corporation
delingquency in foreign states would go without a remedy. The
state would be taking away with one hand what it gave with the
other.

Persons dealing or contracting with public corporations
on the international plane legitimately expect that resultant
disputes and controversies will be settled or resolved in the
courts of the state of the forum without recourse, by public
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corporations, to the obstructive principle of jurisdictional-- -~

immunity. Other victims of public corporation delingquency
have similar expectations. Singleton, IJ might have had this
notion of waiver in mind when in a dissenting judgment in the
Baccus case he lamented:

"I cannot find that it has been almost universally
recognised that if a government sets up a legal
entity, something which may contract on its own
behalf as a limited company does in this country,
it can succeed in a claim for sovereign immunity in
respect of the activities of that company or en-
tity". 162

. The foregoing discussion supports only a prima facie
case for the non-application of the doctrine of jurisdictional
immunity to public corporations. However, a closer analysis
and examination would support the continued application of
some form of restrictive immunity to states and consegquently
to bodies or entities, including public corporations, claiming
under the respective states.

In the first place there appears to be universal agree-
ment that a SEEEQ is entitled to immunity with respect to some
transactions, though there is no corresponding agreement
as to which transactions are immune and which are not. If a
state is entitled to immunity in relation to a given transac-
tion, then the legal form it adopts for the purpose of effec-
ting that transaction is irrelevant. Thus one may not be
justified in treating the decision of the government of a
state, for its own reasons whatever these may be, to make one
of its activities the province of a public corporigion, as a
waiver of immunity in the courts of other states,

The aforesaild universal agreement is evidenced by the
fact that no state has attempted to a?g%ish the doctrine of
jurisdictional immunity altogether, This, coupled with
the fact that some states, albeit the minority, still adhere
to absolute immunity, militates against the assertion, for
public corporations, a rule of no immunity as a rule of inter-
national law.

Secondly, Professor Crawford166 has identified three
established international law rules which can be regarded as
underlying or justifying the continued application of some
form of restrictive immunity. These are the international
dispute settlement rule, which implies that certain disputes
involving foreign states are to be resolved on the interna-
tional plane, and not by subjecting the defendant state to the
compulsory jurisdiction of some municipal court; the principle
of domestic jurisdiction which places the determination of
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some matters exclusively or primarily within the competence of
a particular state; and the rule of exhaustion of local reme-
dies. . ’

Further, immunity may be accorded as a matter of defe-
rence orlggrategy or cut of considerations of comity and reci-
procity,.

F. WHAT NEXT?

The member states of the Council of Europe signatory to
the ECOSI, the United States of America, the United Kingdom,
Singapore, Pakistan, the Republic of South Africa and Canada
have taken bold steps in attempting to codify the law of fo-
reign state immunity as it applies to public corporations in
particular, and as it applies tc states in general. It. has
been demenstrated that, in practice, there 1is wvery limited
scope for applying the dectrine of immunity to public corpera-
tions. However, no drastic developments are expected in = the
immediate future in view of the continuing reasons, outlined
above, for some foreign state immunity rule.

In the majority of common law Jjurisdictions, especially
the developing countries, the problem of the application of
the doctrine of foreign state immunity to public corporation
has not, as yet, been addressed either by the judiciaries or
the legislatures. In Australia the federal Law Reform Commis-
sion (ALRE} has considered the broad issue of Jjurisdictional
immunityl69 and its particular application to public corpo-
rations. Having noted that a great deal of difficulty
would be avoided if there was no immggﬁty granted to public
corporations or 'separate entities', the ALRC goes on to
extend jurisdictional immunity to public corporations. Thus
according to. the ALRC, a foreign public corporation would be
immune from.the jurisdiction of Australian courts in the sqneg
circumstances as a foreign state itself would be immune.
But as the ALRC itself has correctly observed, in practice,
"it is unlikely that claims by separate entities will succeed
as most entities do not perform in Australia the f?Et of acti-
vities that entitle foreign states to immunity". The In-
ternational Law Commission (ILC) is currenE%g considering the
general problem of foreign state immunity.

Australia and the majority of states in which the pro-
blem of jurisdictional immunity has nct, as yet, been addres-
sed are bound to draw from the experiences of the US and the
UK and the other jurisdictions in which issues of Jurisdic-
tional immunity have been addressed. Additionally, the possi-
bility of a new multilateral treaty emerging in the next few
yvears cannot be ruled out,
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G. CONRCLUSION

That the doctrine of foreign state immunity predates
public corpeorations, as we know them today, is beyond dispute.
When public corporations made their debut and subseguently
claimed to be entitled to the protection and advantages affor-
ded by the doctrine, the courts, evidently trying to fit new
situations into old categories, responded to the challenge by
fastening upon the now familar phrases or slogans 'emana-
tion', ‘arm', alter ego', 'instrumentality', 'part and parcel'
etec of the state. Immunity was granted or denied depending on
whether or not the particular corporation answered the des-
cription of an emanatiocn, arm, alter ego etc of the respective
state.

The USFSIA and the CSIA have somewhat improved on the
situation by providing that a public corporation is not juris-
dictionally immune if the proceedings relate to a commercial
activity or transaction or fall within the exceptions enume-
rated in sl1605 and ss6~8 respectively. '

The most significant contribution to this area of law
has been made by the EC0SI, the UKSIA, the 3SIA, the PSIO and
SAFSIA which proceed on the premise that jurisdictional immu-
nity is not available to public corporations. However, a
public corporation may claim immunity if "the proceedings
relate to aggﬁhing done by it in the exercise of sovereign
authority". The five instruments do not, however, give
any indication as to what is meant by the expression "in the
exercise of sovereign authority™. ‘

In current practice, the doctrine of Jjurisdicticnal
immunity applies to public corporations in very 1limited cir-
cumstances since most of the extra-territorial activities of
these corporations are covered by the exceptions to immunity.

The very foundations of the doctrine of immunity itself
- dignity, equality and independence of states - have been
ercded. However, there are principles or reasons Justifying
the very confined extent of immunity of public corporations.
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