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FAMILY LAW ACT 2003
(Act No. 18 OF 2003)

FAMILY LAW REGULATIONS 2005

- IN exercise of the powers conferred upon me by section 213 of the Act, | make these
Regulations—

PART 1— PRELIMINARY

Short title and commencement
1.—(1) These Regulations may be cited as the Family Law Regulations 2005 and,
subject to subregulation (2), come into operation on st November 2003.

(2) PartVcomes into operation on the day appointed by the Minister by notice in the
Gazette after the day on which the Convention on the Recovery Abroad of Maintenance,
being the Convention mentioned in section 198 of the Act is ratified by Fiji.

‘ Interpretation
2.-—(1) In these Regulations, uniess the contrary intention appears—
“Act” means the Family Law Act 2003;
“applicant” means a person who {nstitutes or has instituted proceedings under the
Act or is an applicant in pending proceedings under a repealed Acl;
“application” means an application to a court for the purpose of instituting
proceedings under the Act or an applicationtoa registrar made under these
Regulations;

“CEQ" means—

(a) the Chief Executive Officer of the Ministry of Justice; or

(k) aperson authorised by the Chief Executive Officer of the Ministry of Justice
to perform a function in relation 10 which the expression is used;

“certified copy” means a copy of an order, decree or document certified to be 8
true copy by an officer of the court that made the ordet or by which the
order has been registered of confirmed or, in the case of an overseas ordef,
by the CEO;

“filed” has the same meaning as in the Rules of Court;

“legal practitioner” means a person enrolied as a barrister and solicitor of the
High Court of Fiji; :

«party to proceedings” meansan applicant, respondentorintervencs in proceeding
under the Act;

“registrar” has the same meaning as in the Rules of Court,

wrespondent” means, in relation to proceedings, a party to the proceedings other - 3
than an applicant or an intervener; g -
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«Rules of Court” means—

(a) the Family Law Ruies 2005; and

(b) lotheexientto which they are applicable—
(i) the High Court Rules; or
(ii) the Mapgistrates’ Court Rules,

as the case requires;

sgealed”, in relation o a document issued out of or filed or otherwise received in
a court, means sealed with the seal of that court or otherwise endorsed by
an officer of that court.

(2) Areference in these Regulations toa form by number is a reference to the form
5o numbered in Schedule 1.

PART Il -GENERAL

Division I --Welfare, counselling, etc.

Quth or affirmation of marriage counsellor (section 14)
3. For the purposes of section 14 of the Act, a marriage counsellor must make an oath
or affirmation in the foltowing form:
“| |name of marriage counsellor} do swear by Almighty God {or do solemnly and sincerely
affirm and declare] that 1 wilf not disclose to any person any communication or admission
made to me in my capacity as a marriage counseilor, unless I reasonably believe that it is
necessary for me to do so—
{a) 1o protect a child; or
{b) toprevent or tessen a serious and imminent threat to—
(iy the life or health of a person; or
(ii) the property of a person; or
(c} to report the commission, or prevent the likely commission, of an offence
involving—
(i) violence or a threat of violence to a person,; or
(ii) intentional damage to property of a person or a threat of damage to
property; or
{d) to enable me.to discharge properly my functions as a marriage counsellor;
or
{e} ifachild is separately represented by a person under an order under section
125 of the Family Law Act 2003 —to assist the person to represent the child
properly.”.
Prescribed child welfure law (section 42)

4. For the purposes of the defirition of “child welfare law™ in section 42 (1) of the
Act, the Juveniles Act (Cap. 56) is a prescribed law.
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Srescrined child welfare authoriy (xacio 1.4
3. For the prncses of seetion 113 23 of dhe Act e Dlearoment SF Bocial Yoibie s

o

a prescribed welfare sutherity,

Division ?-— Court proceedings and related maiters

Drectins A% fo practicy ere procedure
6.—(1) Where a court is satisfied in the circumstances uf o particuiar case that --
{a) the provisions of the Act. these Regulations and the applicable Rules of
Court do not make adequate provision for practice and procedure: ot
{b)  adifficuity arises or doubt exists as {0 practice and procedure,
the court may give such directions with respect to the practice and procedure to be followed
in the case as the court considers necessary.

(2) Inproceedings to which section 4 of the Act applies, the couri may give disections
in ali matters of practice and procedure.

(3) Uirections under this regulaticn zhall be disacted to nroviding a snnads and
inexpensive hearing of the matters in issue between the partics and shall be consisteni with
these Regulations and ihe applicable Ruies of Court.

Non-compliance with Regulations and Riles
7.—(1) Non-compliance withthese Regulations, or with arute of practice or procedure
in a court exercising jurisdiction under the Act, does not render proceedings in that court
void unless the court so dirccts.

(2) Inexercising its discretion under this regulation, the court shall have regard to the
real merits of the case, the minimizing of expense, and whether any party to the proceedings
has suffered injustice or has been prejudicially affected by non-compliance with these
Regulations.

Court may relieve from consequences of non-complicnce

5,—(1) Subject to the Act and these Regutations—

(a) the court may, at any time, upon such terms as the court thinks fit, relievea
party from the consequences of non-compliance with these Regulations, 4
rule of practice and procedure of the court applicable to the proceedings of
a decision of a registrar;

(b) the court may at any time, upon such terms as the court thinks fit, relieved
party from the consequences of non-compliance with an order made by &
court; and

{c) thecourt may, upon such terms as the court thinks fit, dispense with the n
for compliance by a party with any provision of these Regulations.

eed

(2) Where these Regulations fail to make provision on any matter, the court 13

empowered to give, and shall give, such directions as to practice and procedure as he court -

thinks fit.




%
ey
fty

Service in couniries that are pariies o certain conventions
9. —(1) This regulation applies, subject to the provisions of the relevant convention, in
n to the service of a document in a country that is a party to a convention, extending

10 \ R .
. ke Fiji Islands, regarding legal proceedings in civil and commercial matters.

jothe

(2) Where, under a convention referred to in subregulation (1), service of a document
[elating to proceedings is not to be effected in a country referred to in that subregulation
_ otherwiscthanin accordance with the convention, service of such adocument in that country
shall not be cffected otherwise than in accordance with this regulation.

(3) Where aparty to proceedings who desires to effect service of a document relating
1o the proceedings on a person in a country referred to in subregulation (1) files a request
for service of the document in accordance with Form 1, and deposits with the registrar of
the court in which the proceedings are pending the documents required by subregulation
(4} to be deposited, the registrar shall forward the documents so deposited direct to the .
CEQ for transmission to that country for service,

{(4) For the purposes of subregulation (3}, the documents to be deposited are—
(a) the document to be served;

(&) a translation of the document into the Janguage of the country in which
the service is to be effected, being a translation bearing a certificaie, in
that language, of the person who made the translation certifying that it is a
translation of the document of which it purports to be a translation;

(¢} acopy of the document to be served and of the translation; and

(e} such further copies (if any) of the document and translatton as are required
by the relevant conveation.

(3} A document, a translation of a document or a copy of a document shall, before
hemg lorwarded (o the CEQ in accordance with subregulation (3), be sealed with the scal
of the court,

(6) Where a registrar has received a certificate transmitted through diplomatic
channels. by a judicial authority in a country referred to in subregulation (1), certifying that
adocument has been served on a person on a date specified in the certificate, the certificate
may be filed and, subject to subregulation {7), is then evidence of the matters staled in the
cetlificate.

{7, Where service of a document is required {o be effected on a person by delivering
the docnmicn: 1o that person personally, the due service of the document shaii be deemed -
ol to have been proved by a certificate reforred to in subregulation (6) unless--
c i akso certifies the means by which the person who served the document
identihed the person scrved; or
fo)  olher evidence, whether by aflidavit or otherwise, is provided siowing
thai the document came (o the notice. of the person on whom 1 was 10 be
strved,
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Atthentication of consent in writing (sections 81, 82, 83 and 84}

10.—(1} For the purposes of sections 81 (2) (), 82 (3} (), 83 (3) (a) and 84 (3} (a}
the Act, a consent in writing must be authenticated by a qualified person endorsing on the
consent a statement that—

(a) the qualified person is satisfied about the identity of the PErson sighing the
consent; and

(b} the consent was signed in the qualified person’s presence,

(2) For the purposes of subregulation (1), a qualified person is a Justice of the Peace,
a notary or a legal practitioner.

Prescribed overseas jurisdictions
11, For the purposes of the definition of “prescribed overseas jurisdiction” in section

Jurisdiction is declared to be a prescribed overseas jurisdiction for the purposes of —
fa) section2(1)of the Act, in relation to the definition of “overseas maintenance
agreement”; and

(b)  section 174(b) of the Act.

Bringing of proceedings on behalf of clild (section 128)
12, For the purposes of section [28 of the Act, the person for the time being holding
or acting in the office of Director of Social Welfare is authorised to institute and conduct,
on behalf of a child, proceedings with respect to the maintenance of the child.

Orders for dissolution and matlity of marriage — recarding in central regisier and
notification to Registrar-General {xection 37)

13.—(1) The Registrar of the Family Division of the High Court shail cause to b
maintained a register (in this regulation calied “the central register) of all final orders for
dissolution of marriage and nullity of marriage made by courts exercising jurisdiction under
the Act.

(2}  As soon as practicable after—
(a) the preparation of a memorandum that a conditional order for the dissolution
of marriage has become final: or
(b} the making of an order of nultity of a marriage,
the registrar at the place where the order was made shall transmit to the person responsi‘biﬁ
for the maintenance of the central register (in this regulation called “the record-keeper) 2
copy of that memorandum or order.

(3) As soon as practicable after recciving a copy of a memorandum or ordet, the
record-keeper shall —
{a) enter particulars of the orders concerned in the central register; and

o) Torward a copy of ihe register enuy w ilie Regisirar-General.
Recovery erders — prescribed public affices (section N6

14. - For the purposes of section 106 (1) (b} of the Act, the office of police officer 15
prescribed public office.



215

Canversion of currency
15.— (1) For the purposes of these Regulations, an overseas order (inciudinga provisional
rjora certificate or notice originating in an overseas jurisdiction that refers o an amount
“of money expressed in the currency of the overseas country in which that jurisdiction is
Socated shalt be deemed to refer to the equivalent amount in Fiji Islands currency on the
21a'on which the order (whether by registration, confirmation or otherwise) becomes an
mfomeab]e order in the Fiji Islands on the basis of the telegraphic transfer rate of exchange
prevailing on that date.

(2) Where the registrar of a court receives an order, certificate or notice referred toin
subregulation (1), the registrar shall ascertain the appropriate rate of exchange and endorse
iipon the order, certificate or notice, the rate of exchange and the conversion of the amount

i
of money to Fiji Islands currency.

PART III — PARENTAGE TESTING AND REPORTS

Division | —General

Interpretution
16. Inthis Part, unless the contrary intention appears—

“accredited laboratory™ means—

(a} alaboratory in the Fiji Islands specified by the Attorney-Generat, by notice
under regulation 17; or

(b} alaboratory in Australia or New Zealand that is competent, for the purposes
of the provisions of the law of that country corresponding to Subdivision
C of Division L1 of Part VI of the Act, 1o carry out parentage testing
procedures;

“bodily sample™ is not limited to a sample of blood,

“donor™ means the person required to provide a bodily sample for the purposes
of a parentage testing procedure;

“HLA" means human leucocyte antigen;
“nominaled reporter” means—

{a) inrelationtoanaccredited laboratory in the Fiji Islands —the person specified
as the nominated reporter for that laboratory under regulation 17;

(b} in relation to an accredited laboratory in Australia or New Zealand—the
person who, for the purposes of the provisions of the law of that country
cortesponding to Subdivision C of Division 11 of Part VI of the Act, is
authorised to report the results of parentage testing procedures,

“report” means a report in accordance with regulation 28,

“sample” means a sample taken from a donor for the purposes of a parentage
testing procedure;

“sampler” means a person who takes a bodily sample from a donor for the purposes
of a parentage testing procedure;

“lesting™ means the implementation, or any part of the implementation, of a
parentage testing procedure,
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Natification of accredited lubaratories and nominaied reporiers

17.—(1) The Altorney-General--

(z} may, by notice in the Gazette, specify jaboratories in the Fiji Islands as
accredited laboratories for the purposes of this Part; and

(b} shall,inthe same or adifferent notice, specify for each accredited laboratory
a nominated reporter.

(2) The Atiomey-General shall not specify a laboratory as an accredited laboratory
unless he is satisfied that the standards of practice of the laboratory are equivalent o
those applicable for the accreditation or recognition of a laboratory, for the purposes of
the provisions of the law of Australia or New Zealand corresponding to Subdivision C of
Division 11 of Part V1 of the Act, as a laboratory competent to carry out parcniage testing
procedures under that law.

Purentage testing procedures
18. Forthe purposes of the definition of “parentage testing procedure” in section 42 (1)
of the Act, the following medical procedures arc prescribed:

(a) red cell antigen blood grouping,
(b) redcell enzyme bicod grouping; { a
(c) HLA tissue typing;
(d) testing for serum markers;
(e) DNAtyping.

Compliance with Regulations
19. A parentage testing procedure is taken (o be carried out in accordance with these
Regulations if—
(a) itis carried out—
(i) incompliance with Division 2;
(i) atan accredited aboratory; and
(iii) in accordance with standards of practice that entitle the laboratory 10
be so accredited; and

(b} itis supplemented by a report under Division 3.

Division 2—Collection, storage and testing of samples

Sumplers
20. Apersonmustnottakea bodily sample fromadonor for the purposes of 2 parentagt

testing procedure unless—
(a) the person is a registered medical practitioner; of
(b) the person is employed by a hospital, a pathology practice, 2
testing practice ora registesed medical practitioner for the purpose 0
a bodily sampie from a donor.

parcntag®
flaking

Provision of information by denor — Form2
21.—(1) A sampler must not 1ake a bodily sample from a donor befor
if appropriate, a person described in subregulation (2), has—
{a) completed an affidavit in accordance with Form 2, jmmedia
sampler takes the bodily sample from the donor; and

¢ the donor ofs

Lel)’ bcforc.lh.&
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(b) either—

(iy provided to the sampler a recent photograph of the donor, measuring
approximately 45 millimetres by 35 millimetres, that shows a full face
view of the donor’s head and the donor’s shoulders against a plain
packground; or

(i) made a written arrangement with the sampler for a photograph of that
kind to be taken.

2) If the donor is a child under the age of 18 years, or a person who is suffering

from a mental disability, the affidavit referred to in subregulation (1) (2) may be completed

nly—
o (a) inthecase of achild under the age of 18 years — by a person who is responsible

for the long-term care, weifare and development of the child; or
(b) i the case of a person who is suffering {rom a mental disability —
(i) by a trustee or manager in relation to the person appointed under law,
or

(ii) by a person who is responsible for the care, welfare and development
of the person suffering from a mental disability.

Collection of hlond samples
22.—(1) A sampler may take a sample of blood from a donor only with a needle or
syringe that—
{a} has not been used for any purpose;
(b) has been sterilised; and

(c) s disposable.

(2) Before taking a sample of blood from a donor, the sampler must ensure that the
arca of the donor’s skin into which the needle is to be inserted to withdraw the blood has
been cleaned with an antiseptic.

Collection of badily smnples for DNA 1yping
23.—(1) This regulation applies to the taking of a bodily sample (except a sample
of blood) from a donor for the purposes of a parentage testing procedure that is DNA
typing.
(2) A sampler must not take a bodily sampte from a donor with a swab unless the
swab--
(a) has not been used for any purpose; and
(b) has been sterilised.

- (3) If the bodily sample to be taken from a donor is a skin scraping or a hair root, the
implement used by the sampler to take the sample must have been sterilised before use.
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Contaizer 1o he sealed and labelle
24.~(12 ¥ a bordily sampie is taken from a donor, the sampler .:ust cnsure they —
(@) the sample is placed in a container—
() imnediatety after it is taken; and
(ti) in the presence of the donor:
(b}  the container has not previously been used for any purposc; and
(c)  the container is sealed in a way that, if it were opencd after being sealc
that fact would be evident on inspection of the container:
(d)  the container is labefied in a way Lhat-—
(i) if the label, or any part of the label, were removed: or
(it) if writing on the label were impaired by alteration or erasure,
the removal of the label, or the impairment, would be evident on
inspection of the container:
(e)  the particulars on the label are inscribed in ink and include—
(i) the full name of the donor:
- {ii) the date of birth and the sex of the donor: and
(iii) the date and time at which the sample was laken; and

() when paragraph (e) is complied with—the sampler-and the donor sign the
label, in ink. )
(2)  Ifthe donor is a child under the age of I8 years—
(a} the procedure specified in subregulation (1) {a} must be compieted in the
presence of the person who is responsible for the long-lerm care, welfare
and development of the child; and

{b)  the procedure specifiedin subregulation (1) (f)istaken to be satisfied onlyil
the person who is responsible forthe lon g-term care, wellareand development _ _j%,
of the child signs the label,

(3) 1f the donor is a person who is suffering from a mentai disability—
(a)  the procedure specified in subregulation (1) (a) must( be completed inthe 2
" presence of — 3

(1) atrustee or manager in relation to the person appointed under law; or

(ii) a person who is responsible for the care, welfarc and development of
the person suffering from a mental disability; and ‘

(b}  the procedure specified in subregulation (1) (£} is taken to be complied with

only if the label is signed—

(i) by a trustee or manager in refation to the person appointed under [aw:
or

(ii) by aperson who is responsible for the care, welfare and development
of the person suffering from a mental disability.

Statement by sampier—Form 3
25. After taking a bodily sample from a donor, the sampler must—
fa) complete a statement in accordance with Form 3:
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{p) affix the photograph of the donor referred to in regulation 21 (1) {b) to the
statement; and

(c) sign hisor her name partly on the photograph and partly on the statement in
such a way that, if the photograph were later removed from the statement,
the removal would be evident from inspection of the statement.

Packing and storage requirements
26.—(1} A bodily sample must be packed, stored and transported to a laboratory for
" jesting in a manner that—
: (a) will preserve the integrity of the sample; and

(b) ensures that the testing of the sample will producc the same resulls as
would have been obtained if the sample had been tested immediately after
collection.

(2) The sampler must ensure that the following documents are sent to the {aboratory
with the sample—

(a) the affidavit completed under regulation 21 (1) (a);

fb) the statement completed under regulation 25.

Testing of bodilv semples
27.—(1) A laboratory to which a bodily sample has been sent for testing must ensure
1hat the testing is completed —
(a) if the proposed procedure is red cell antigen blood grouping, red cellenzyme
blood grouping or testing for serum markers— within 6 days after the sample
is taken;

(b} if the proposed procedure is HLA tissue typing—within 3 days after the
sample is taken; or

(¢) if the proposed procedure is DNA typing— within a reasonable time after
the sample is taken.

(2) If the proposed procedure is red cell enzyme blood grouping or testing for serum
markers, subregulation (1) {a) is complied with if a dried sample of the bodily sample to
be lested is prepared within 6 days after the sample is taken from the donor.

Division 3—Reports

Repuris—Form 4
28.—(1) For the purposes of section 143 {b) of thc Act, a report must be prepared, in
accordance with this regulation, relating to the information obtained as a result of carrying
out a parentage testing procedure.

{(2) The report must be in accordance with Form 4.

(3) Part 1 of the report must be completed by the nominated reporter for the
laborztory.

(4) Part 2 of the report must be completed by—
-({a) the person who carried out the parentage testing procedure; or

(b) the person under whose supervision the parentage testing procedure was
! - carried out.
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(5) A report completed otherwise than in ar~nrdance with this regulation is taken g
be of no effect.

PART IV —RECIPROCAL INTERNATIONAL ENFORCEMENT OF ORDERS

Division I —Residence, contact and care orders
Reciprocating jurisdictions )
29, Each of the jurisdictions specified in Schedule 3 is declared to be a reciprocating
jurisdiction for the purposes of this Division.

Registration of overseas care ordery
30.— (1) Where the CEO receives—
(a) from a prescribed overseas jurisdiction a certified copy of an overseas child
order, within the meaning given by section 147 of the Act, that was made in
that jurisdiction; and

(b} acertificate signed by an officer of a court or by some other authority in that
jurisdiction relating to the order and containing a statement that the order
is, at the date of the certificate, enforceable in that jurisdicticn,

the CEO shall, if there are reasonable grounds for believing that the child who is the subject
of the order, a parent of that child, or a person having the right of custody of, access to or
contact with that child, is present in, or proceeding to, the Fiji Islands, send the documents
received by the CEO to a registrar of the Family Division of the High Court.

(2) Whenthe registrar receives from the CEO the documents referred toin subregulation
(1), the registrar shall register the order by filing in the court at Suva a certified copy of
the order and the certificate relating to the order and noting the fact and the date of the
registration on the certified copy.

(3) An overseas order registered in accordance with this regulation is enforceable
throughout the Fiji Islands until the registration has been cancelled.

‘ (4) Where it appears to a court that the documents referred to in subregulatiop (0
have been received by the court from a person other than the CEO, the court may, if all
other requirements of subregulation (1) are satisfied, register the order.

(5) Where a court exercising jurisdiction under section 149 of the Act substantially
varies the order, the registrar of the court shall forthwith forward to the court of to the
appropriate authority in the prescribed overseas jurisdiction—

(a) 3 centified copies of the order of the court and the reasons for the order;

(b} acopy of the depositions; and
{c) such further material as the court directs.

(6) This regulation does not prevent a court that has jurisdiction under the Adt .
from receiving evidence of an order made in an overseas jurisdiction (whether 0 not e
jurisdiction is a prescribed overseas jurisdiction), being an order that—

{a) deals with the person with whom a child is supposed to five or have cont

or

acly =

(b) provides for a person to have custody of, or access to, a child.
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Transmission of Fiji Islands child orders to averseas jurisdiction
" 31.—(!) This regulation applies if—
(a) aresidence order, contact order or specific issues order is made by a court
in the Fiji Islands in relation to a child who is under [8; and
(b) the order may be enforced in a prescribed overseas jurisdiction under

provisions corresponding to Subdivision A of Division 12 of Part VI of the
Act.

(2) If the registrar of the court in which the order was made, registered or last varied,
receives a written request from a person mentioned in subregulation (3) to send the order
to the prescribed overseas jurisdiction for registration and enforcement in that jurisdiction,
the registrar must send the documents mentioned in subregulation (4) to the appropriate
court or authority in the prescribed overseas jurisdiction.

(3) For the purposes of subregulation (2), a request may be made by a person—
(a) with whom the child is supposed to live or have contact under the order;
or

(b} who has a right to custody of, or access to, the child under the order.

(4) For the purposes of subregulation (2), the documents are as follows:
fa) 3 certified copies of the order;

(b} acertificate signed by the registrar stating that the order s, at the date of the
certificate, enforceable in the Fiji Islands;

{c) anyinformation and material the registrar holds that may assistin identifying
and locating the child or any other person who is subject to the order;

{d) a request in writing that the order be made enforceable in the prescribed
overseas jurisdiction.

(5) If—

{a) the order is registered in a court in the prescribed overseas jurisdiction:
and

(b) a court in that jurisdiction makes an order under a law corresponding to
section 149 of the Act (the “overseas order™y;

acourt having jurisdiction under the Act may treat the overseas order as an overseas child
order for the purposes of exercising jurisdiction under that section.

(6) 1T a court exercises jurisdiction under section 149 of the Act in relation to a child
who is the subject of the overseas order, the registrar of the court must send to the court in
the prescribed overseas jurisdiction—

{a) 3 certified copies of any order made by the court and the reasons for the
order; and

{b)  such further material as the court directs.

(7} Nothing in this regulation prevents a person having a right of custody of, access
Y0 0r contact with, a child under the order from—
{a}  obtaining certified copies of the order; or
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{b) applyingtoacourtinan overseas jurisdiction {(whether or notitisa prescribeqd
overseas jurisdiction) for tegistration and enforcement of the order in that

jurisdiction,
(8) In this regulation—
“custody”, in relation (o a child, includes—
fa) guardianship of the child;

(b} responsibility forthe long-term or day-to-day care, welfare and developmeny
of the child; and

(c)  responsibility as the person or persons with whom the child is to live;

“overseas child order” has the meaning given by section 147 of the Act,

Division 2—Maintenance
Definitions
32, In this Division—

“jurisdiction with restricted reciprocity” has the same meaning as in section 197
of the Act;

“maintenance order” means—-

{a) amaintenance order within the meaning of section 197 of the Act; and
(b} an order made under section 102 or 103 of the Act;
“reciprocating jurisdiction™ has the same meaning as in section 197 of the Act.

Recipracating jurisdictions and jurisdictions with restricred reciprocity
33.—(1) Each of the jurisdictions specified in Part I of Schedule 2 is declared to bea
reciprocating jurisdiction for the purposes of section 197 of the Act.

{2) Each of the jurisdictions specified in Part Il of Schedule 2 is declared to be a
Jurisdiction with restricted reciprocity for the purposes of section 197 of the Act.

Registration of overseas maintenance orders
34.—(1) Subject to subregulation (2), where the CEQ receives—

{a) a certified copy of a maintenance order from a reciprocating jurisdiction
or a jurisdiction with restricted reciprocity, being an order made in that
jurisdiction; and

(b} acertificate signed by an officer of a court orotherauthority in that jurisdicliot
relating to the order and containing—

(1) astatement that the order is, at the date of the certificate, enforceable
in that jurisdiction; and
(ii) astatement as to the amount of any arrears due under the order, o
the CEO shall, if there are reasonable grounds for believing that the person against who™
the order was made is resident in or proceeding to the Fiji Islands, send the documens .
received by the CEO to the registrar of the Family Division of the High Court.

(2) Wheretheregistrarreceives from the CEO the documents referreditoin subregulat:jf;l:
(1), the registrar shall register the order by filing in the court a cerlified copy of the o
and by noting the fact aid dute of the regisivation on thai certified COpY.
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(3) An overseas maintenance order registered under this regulation is, until the
registration is cancelled, enforceable in the Fiji Islands and has effect in the Fiji Islands as
‘if it were an order made under the Act, both with respect 1o any arrears payable under the
order and with respect to amounts becoming due under the order after it is so registered,
) (4) Upon the registration of an order in a court, the registrar of the court shall—
fa) notifyanofﬁcerofthecourtorolherauthorityinthereciprocatingjurisdic!ion

or jurisdiction with restricted reciprocity, as the case may be, of the re gistration;
and

(b) cause a certified copy of the order and a notice of registration of the order
specifying—
(i) the amount (if any), including arrears, due under the order; and
(ii) the person, authority or court to whom or to which money payable under
the order is to be paid,

to be served, in accordance with Division 4.2 of the Family Law Rules 2005, upon the
person against whom the order was made.

(5) Where, immediately before the date of commencement of section 197 of the
Act, an overseas maintenance order was registered in a court in the Fiji Islands, that order
may continue to be enforced under these Regulations as if it were registered under this
Jegufation.

{6) The receipt of a person, authority or registrar of a court for any amount paid, in
pursuance of this regulation, to that person, authority or courtunderan order shafl be sufficient
discharge of the liability of the person required under the order to pay that amount.

Transinission of orders made in the F iji Islands for enforcement in recipracating jurisdictions

35. Where a maintcnance order made in the Fiji islands is in force, and it appears that
the person against whom the order was made is resident in or is proceeding to an overseas
jurisdiction, being a reciprocating jurisdiction or a jurisdiction with restricted reciprocity,
aregistrar of the court in which the order was made oris registered may, of the registrar’s
own motion, or on the application of a person for whose benefit the order was made, send
to the CEQ—

(a) 3 certified copies of the order;

{b) acertificate stating what moneys and arrears are due, payable and accruing
under the order;

{c}) acertificatesi gned by the registrar that the order is, at the date of the certificate,
enforceable in the Fiji Islands;

(d)  suchinformationand material (if any)as the registrar possesses for ascertaining
the identity and the whereabouts of the person against whom the order was .
made; and

fe}  arequestin writing that the CEO should seek to have the Fiji Istands order
made enferceable in that overseas jurisdiction,
?“d the CEQ shall, on receipt of those documents, cause the documents referred to
" paragraphs (a), (b) and (c) and any information or material received by him, being
fn.‘ormation or material referred to in paragraph (d), to be transmitted to tha overseas
Jurisdiction witha request in writing that the Fiji [slands order be made enforceable in that
Verseas jurisdiction,
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Confirmution of provisional overseas maimtenance orders
36.—(1) Wherc—
(a) a maintenance order has been made in an overscas jurisdiction being 3
reciprocating jurisdiction or a jurisdiction with restricted reciprocity,

(6) the order has no effect under the law of that Jurisdiction unless and untij j
is confirmed by a court outside that jurisdiction:

(¢}  acertified copy of the order and a copy of the depositions of the witnesses
in the proceedings in which the order was made, together with a statemen
of the grounds on which the order could have becn opposed if the person
against whom the order was sought had appeared at the hearing, have been
received by the CEQ; and

{d) there are reasonable grounds for believing that—
(i) ‘the person is resident in, or is proceeding to, the Fiji Isiands; and
(i) the order will have effect under the law of the overseas jurisdiction if
it is confirmed by a court having jurisdiction under the Act,

the CEO shall send the documents received by the CEO toa registrar of the Family Division
of the Magistrates’ Court.

(2) After receipt by the registrar of the documents referred to in subregulation (1),
an application may be issued by the registrar, calling upon the person against whom the
order is sought to show cause why that order should not be confirmed.

(3) Anapplication under subregutation (2) shall be served in accordance with Division
4.2 of the Family Law Rules 2005,

{4)  On the hearing of an application under subregulation (2), a person cntitled to
money payable under the order to which the application relates may appear personally or
be represented by —

fa) alegal praclitioner;
(b) apersonholdingofficeasafamily law enforcementofficerunderrule 7.13 (1)
of the Family Law Rules 2005.

(5) On the hearing of an application under subregulation (2), it shail be open to the
respondent to raise any ground of opposition that the respondent could have raised in the
original proceedings or any ground of opposilion that the respondent could have raiscd h_c?ﬂ
the proceedings in which the provisional overseas order was made been heard in the Fiji
Islands, and the statement referred to in subregulation (1) (c) shall be conclusive evidence
that the grounds referred to in that statement are the grounds of opposition that could have
been raised in the original proceedings.

(6) Upon the hearing of the application, the court may —
(a¢) confirm the provisional order (either with or without modification);
(b} discharge the provisional order: or
(c) adjournthe proceedings,and remit the provisional orderto the court that made

it with a request that that court take further cvidence and further consider
its provisional order,

R T T o o T O,
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(7) Where a provisional order is confirmed under this regulation, the court may, if it
thinks fit, in the order confirming the provisional order, specify—

(a) the time or limes by which the money payable under the order that has been
confirmed is to be paid;

(b)  the person, authority or court to whom or to which that money is to be paid;
and

{c) where necessary, the means by which that money shall be paid or
disbursed.

(8) Where a provisional order is confirmed under this regulation (whether with or
without modification), the order as so confirmed is enforceable in the Fiji Islands and has
effect in the Fiji lsiands as if it were an order made under the Act.

(9) Where the court adjourns the proceedings under subregulation (6) (c), the court
may make such interim orders for periodic payments by the respondent as it thinks 6t.

(10) Where a court confirms or discharges an order in accordance with subregulation
{6) (a}or (b), the registrar shall notify an of ficer of the court or other authority in the overseas
jurisdiction of the confirmation or discharge.

Power to make order upon United States petition
37.—(i) Where~
{a) apetitionhas been filedinacourtina reciprocating jurisdiction in the United
States of America seeking a support order against a person alleged in the
petition to have a duty of support;

b} thatcourt gives a certificate to the effect that the petition sets forth facts from
which it may be determined that the person owes such a duty of support;

(c) the CEO has received certified copies of the petition and the certificate,
together with a copy of the provisions of the law of that jurisdiction to which
the peiition and certificate relate; and

(d) there are reasonable grounds for believing that the person is ordinarily
resident in, present in, or proceeding to, the Fiji Islands,

the Sccretary shall cause those documents to be sent to a registrar of the Family Division
of the Magistrates’ Court.

~{(2) Upon receiving the documents referred to in subregulation (1), the registrar may
I3SUC an application calling upon the person alleged in the petition to owe a duty of support

o show cause why an order in the same terms as the order soughtin the petition should not
be made.

(3) The registrar must serve a copy of the application on the person—
fa}) by delivering it to the person personally;

{b} by sendingit by prepaid post to the person at the person’s last known address;
or

(c) by posting or delivering it to the person at the person’s address for service
within the meaning of the Rules of Court,
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(4) Documents served under subregutation (3) (#) must be accompanied by a for
of acknowledgment of service for completion by the person served.

(5) Onthe hearingof anapplication,a person who, if the orderto which the application
relates were made, would be entitied to money payable under the order may appear personz) ly
~ or be represented by —
(a) alegal practitioner;
(b the registrar of a court; or
(c) an officer of the Ministry of Justice.

(6) On the hearing of an application, it shall be open to the respondent to raise any
ground of opposition that the respondent—
(a) could have raised in relation to the petition in the relevant court in Lhe United
States of America; or

(b) could raise in proceedings in relation to the provision of maintenance in a
court in the Fiji Islands having jurisdiction under the Act.

(7) On the hearing of an application, the court may—
fa) make an order for the provision of maintenance in the terms of the order
sought in the petition (with or without medification);

(b) refuse to make an order; or

(c) adjourn the proceedings and remit the petition and certificate to the courl
in which the petition was originally filed with a request thal that court take
further evidence and further consider the certifying of the petition.

(8) Where an order is made under this regulation, the court may, if it thinks fit,
specify—
fa) the time or times by which the money payable under the order is o be
paid, '
(b) the person, authority or court {0 whom or {0 which that money is to be paid;
and

(c) where necessary, the means by which that money shail be paid of
disbursed.

{9) Where the court adjourns the proceedings under subregulation (6) (c), the court
may make such interim orders for periodic payments by the respondent as it thinks fit.

(16) Where, i relation to a pelition, the sout! inakes or iefuses to makc an order under
this regulation, the registrar of the court shall, as soon as practicable after the making 0
such decision, give notice of the decision to the court in which the petiticn was filed Or
other authority in the United States of America which caused the petition to be sent {0 thé
CEO.
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(11) In this regulation—
“application™ means an application under subregulation (2),
“certificate™ means a certificate referred to jp subregulation (1) (b).
“petition” means a petition referred to in subregulation (1) {a).

with restricted reci pracity, the court may, in the absence of the respondent, make any order
that it could have made if the application had been duly served on the respondent and the
respondent had failed 1o appear at the hearing of the application,

{2)  An order made under subregulation (1) shall be provisional only and shall have
no effect uniess and until confirmed (either with or without modification) by a competent
courtin a reciprocating Jurisdiction, or a jurisdiction with restricted reciprocity, in which

the respondent is resident at the time of that confi rmation, and the order shall be expressed
accordingly,

{3)  Wherc acournt makes an order under subregulation (1), the registrar shall send to
the CEQ—.

{a} acopy of the depositions of the witnesses;
{b) 3 certifed copies of the order:;

(c)  astatement of the grounds on which the making of the order could have
been opposed if the respondent had appeared at the hearing; and

{d) lhe information and material (if any) which the registrar possesses for
ascertaining the identity and whereabouts of the respondent,

and the CEQ shall, on recei ptof those documents, cause them to be transmitted to a court in

the jurisdiction in which the respondent is resident or to which the respondent is proceeding,

With a request jn wriling that proceedings be instituted with respect to the confirmation and
enlorcement of the provisional order,

. ) Where anorder made under subregulation ( 1Y has come before acourtinanoverseas
Jurisdiction for confirmation and the order has been remitted by that court to the court in

which the order wag made for the taking of further evidence the latter court shall, afer

10 take the evidence, and shall cause the depositions of the witnesses to be sent to the court
I the overseqy jurisdiction,

(), upon the taking of further evidence, it appears that the order ought not to have

CCN Made, the coyr may rescind the order or may, if it thinks fit, make a fresh provisional
Order ungey subregulation ( )
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(6) Wherethecourttakes evidence in pursuance of arequest made under subregulation

(4), the court may, for the purposes of subregulation (5}, have regard to the cvidence given
in that other court.

(7) Where a court in an overseas jurisdiction in which the respondent is resident for
ihe time being confirms (either with or without modification) a provisional order made
under this regulation, the order has effect in the Fiji Islands as so confirmed.

(8) Where a court in an overseas jurisdiction confirms (either with or without
modification) a provisional order made under this regulation, then, in any proceedings
arising out of or relating o the order, it shall be presumed, unless the contrary is proved,
that the respondent was resident in the overseas jurisdiction at the time when the order was
confirmed.

Proceedings for enforcenent of pverseas mrainfenance orders

39,— (1) Where an cverseas maintenance order is enf orceable in the Fiji Islands by
virtue of these Regulations—

(a) all proceedings may be taken for the enforcement of the order; and

(b) the provisions of the Act, these Regulations and the Rules of Courl shall,
so far as they are applicable, and with such modifications as are nECessary,
apply to and in relation to proceedings for the enforcement of the order, as
if the order were a maintenance order made under Part Vi of the Act by
the courl in which the overseas order is registered under regulation 34 (2)
or confirmed under regulation 36 (6), as the case may be.

(2) Proceedings for the enforcement of an overseas maintenance order may he taken
by any person who would. if the order had been made in the Fiji Islands, be entitled to take
proceedings under the order or, on behalf of that person, by a person holding officc us @
family law enforcement officer under rute 7.13 (1) of the Family Law Rules 2005.

Cancelfation of registration i reciprocating Jjurisdiction
40.—(1) Where—

{a) amaintenanceorder madeintheFiji Istandsis, underthelaw ofa reciprocating
jurisdiction or a jurisdiction with restricted reciprocity, enforceable in that
jurisdiction; and

(b) the court inwhich the order was made is satisficd that there are reasonable
grounds for believing that the person against whom the order was made i
not residentin, or proceeding Lo, that reciprucalingjurisdiclion. or il appears
to the court that there is some good reason why the order should no longer
be enforceable in that jurisdiction,

the court may direct that steps be taken to cancel the registration of the order in that
jurisdiction.

(2) Where a court directs under subregulation (1} that steps be taken to cance! the
registrationof an order in ajurisdiction, the registrar of that court shall send toan appropriat¢
authority in that jurisdiction a request in writing that the arder be no longer cforceable in
that jurisdiction.
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(3) Where a court directs under subregulation (1) that steps be taken to cancel the
registration of an order in a jurisdiction, the order shall cease (o be enforceable in that
jurisdiclion for the purposes of these Regulations.

Cuncellation of registration of overseas maintenance orders

. 41.—(1} Where—

a) an overseas maintenance order is registered or confirmed under these
- Regulations: and

(b) the court in which the order is registered or confirmed receives a request

; in writing made by the court that made the order or some other competent
authority in the overseas jurisdiction that the order be made no longer
enforceable in the Fiji Islands, ,

the first-mentioned court shall direct its registrar (o cancel the registration of the order by

noling the fact and date of the cancellation on the certificd copy of the order filed in the
court.

(2) Upon the cancellation of the registration of an overseas maintenance order, the
order ceases Lo be enforceable in the Fiji Islands.

(3)  Where the registrar of a court cancels the registration of an overseas maintenance
order in pursuance of a request in writing having been received from a court or authority
referred to in subregulation (1) (4), the registrar shall cause notice in writing of the fact
that the registration has been cancelled, and of the date of the cancellation, to be given to
the person who was required to make payments under the order.

Registration of overseay maintenance agreementy
42.—{1) An uverseas maintenance agreement that has force and effect in a prescribed
overscas jurisdiction may be registered in a court having jurisdiction under the Act.

{2) Where the CEQ receives —
fa) acertified copy of an overseas maintenance agreement from a prescribed
overseas jurisdiction: and

{b} acertificatesigned by an officer of acourtorother authority inthat jurisdiction
relating to the agreement and containing—
(i) aslatementthatthe agreementis, atthe date of the certificate, enforceable
in that jurisdiction; and
: (i) a statcment as to the amount of any arrears due under the agreement,
the CEQ shall, if there are reasonablc grounds for believing that the person against whom the
agreement is enforceable is resident in or proceeding to the Fiji Islands, send the documents
received by the CEO to the registrar of the Family Law Division of the High Court,

(3)  Wheretheregistrarreceives from the CEO the documents referred toin subregulation
(1), the registrar shall register the agreement by filing in the court the certified copy of the
agreement and by noting the fact and date of the registration on that certified copy.
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(4) An overseas maintenance agreement registered under subregulation {3} is, until
the registration is cancelled, enforceable in the Fiji Islands as if it were a maintenance
agreement that had been entered into in the Fiji Islands and registercd under scetion 17}
of the Act.

(5) Upon registration of an overseas maintenance agreement under this regulation,

the registrar shall—
(a) notify an officer of the court or other authority in the prescribed overseas .
jurisdiction of the registration; and

(b) cause a certified copy of the agreement and a notice of registration of the

agreement specifying—

(i) the amount (if any), including arrears, due under the agreement; and

(ii} the person,authority orcourtio whomorto which money payableunder
the agreement is to be paid,
to be served, in accordance with Division 4.2 of the Family Law
Rules 2005, upon the person required to make payments under the
agreement.

(6) The receipi of a person, authority or registrar of a court {or any amouat paid, in
pursuance of this regulation, to that person, authority or court under an agreement shall be
sufficient discharge of the liability of Lhe person required under the agreement 10 pay Lhat

amount.
Cancellution af registration of overseas mainteRanice dEreetRenis

43.—(1) Where—
(@) anoverseas maintenance agreement is registered under these Regulations;
and

{b) the court in which the agreement is registered receives a request in writing
from—
(iy the parties lo the agreement; Of
(i) the court or other authority in the prescribed overseas jurisdiction an
officer of which signed the certificate referredto in regulation42 (2) ()
relating to the agreement, that the agrcement be no longer enforceable
in the Fiji Islands,
the first-mentioned court shall direct its registrar to cancel the registration of the agreement
by noting the fact and date of cancellation on the certified copy of the agrecment filed in
the court.

(2) Upon the cancellation of the registration of an overseas maintenance agreement
under subregulation (1), the agreement ceascs to be enforceable in the Fiji [slands.

(3) Where the registrar of a court cancels the registration of an overseas mainfenance
agreement in pursuance of arequestin writing having been received from acourtor authortty
referred to in subregulation (1) (b} (ii), the registrar shall cause notice in writing of the fact
that the registration has been cancetled, and of the date of the cancellation. (o be given 10
the person who was required to make payments under the agreement.
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Transmission of imaintenance agreementy io prescribed averseas jurisdiction
44.— (1) Where—
(a) amaintenance agreement registered in a court exeicising jurisdiction under
the Act remains in force;

(b} the agreement may be enforced in a prescribed overseas jurisdiction as if it
i were an order of a court of that jurisdiction; and

{c}  aperson having rights under the agreement so requests in writing,
the registrar of court in which the agreement is registered shall send to the appropriate court
or authority in the prescribed overseas jurisdiction —

(d} 3 certified copies of the agreement sealed by the court;

fe} 3 centified copies of the order, if any, approving the agreement;

{f)  suchinformalionand material (ifany)as the registrar possesses forascertaining
the identity and whereabouts of the person obliged to make payments under
the agreement; :

(g) acertificate,signed by the registrar, containin gastatementthatthe agreement
is, at the date of the certificate, enforceable in the Fiji Islands;

(h) a certificate stating what moneys are due, payable and accruing unde the
agreement; and

(/) arequestinwriting that the agreement be made enforceable in that prescribed
overseas jurisdiction.

(2) NothingintheseRegulations preventsa party toaregistered maintenance agreement
ora child who is a beneficiary under such agreement from—
(a) obtaining copies of the agreement sealed by the court and of any order
approving the agreement; and

{(b) applyingtoacourtinanyoverseasjurisdiclion(whetherornotthejurisdiclion
is a prescribed overseas jurisdiction) for enforcement of the maintenance
agreement in that jurisdiction.

Party in the Fifi Istunds may apply to vary, &c., overseas maintenance order or agreement
45.~—(1) Where an overseas maintenance order is enforceable in the Fiji Islands, a
person for whose benefit the order was made or the person against whom the order was made
may apply to a court in which the order is registered for an order discharging, suspendin g,
reviving or varying the overseas maintenance order.

(2) Where an overseas maintcnance agreement is enforceable in the Fiji Islands, a
person for whose benefit the agreement was entered into or the person who is liable to make
Payments under the agreement may apply to a court in which the agreement is registered
07 an order discharging, suspending, reviving or varying the agreement or discharging or
Waiving arrears under the agreement.

) Inan application under subregulation (1) or (2), the law to be applied is the law
i force in the Fiji Islands under the Act.
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Discharge, &c., of overseas mainfenance order mede in ahsenve of party

46, Where—

(a) anapplication is made under regulation 45 (1) by the person against whom
the order was made;

(b) theapplicantwas notdulyserved withasummons toappearin the proceedings
in which the order was made, did not appear in those proceedings and dig
not consent to the making of the order; and

(c) the application is made within 6 months after service on the applicant of
notice of registration of the order in the Fiji Islands,

the applicant may raise any matter that the applicant could have raised under Part VI of
the Act as if the proceedings in which the overseas maintenance order was made had been
heard in the Fiji Islands,

Certain arders fo be provisional only

47.—(1) Where the court proposes to make an order under regulation 45 and the law of
the overseas jurisdiction in which the original order was made or in which the maintenance
agreement is enforceable, as the case may be, provides for the confirmation by a courl of
that jurisdiction of arders of a kind referred to in subregulation (1) or (2) of that regulation
if made as provisional orders, the order under regulation 45 shall be provisional only and
have no effect unless and unti} so confirmed (with or without modification), and the order
shall be expressed accordingly.

(2) A provisional order in accordance with subreguiation (1) may be made
notwithstanding the fact that the respondent has not been served with the application lo the
court and has not consented 1o the order proposed in the application.

(3) Where a provisional order is made by a court in accordance with subregulaion
(1), the registrar of the court shall send a certified copy of the provisional order, together
with a copy of the depositions of the witnesses, to the court in the overscas jurisdiction in
which the original order was made,

(4) Wherethe courtinthe overseas jurisdiction confirms{with or without modi fication)
a provisional order made on an application under regulation 45, the order has elfect in the
Fiji Islands as so confirmed.

(5) Where a provisional order made in accordance with subregulation (1) is remitted
by the court in an overseas jurisdiction for the taking of furlher evidence. the court 10
which the order has been remitted shall, after notice has been given (o the applicant for the
order and to such persons and in such manner as the court thinks fit, proceed to lake the
evidence, and shall cause a copy of the depositions of the wilnesses to be sent (0 the court
in the overseas jurisdiction.

(6) 1f, upon taking the further evidence, it appears to the court that the order ouhgh;
not to have been made. the court may rescind the order and may, if it thinks fit, make
fresh provisional order.
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Confirmation of variations made provisionally in averseas jurisdiction
48.— (1) Where the registrar of a court receives—
{a) acertified copy of —

(i aprovisional order made by a court in an overseas jurisdiction varying,
discharging, suspending or reviving a maintenance order made in the

- Fiji Istands and enforceable in that overseas jurisdiction; or

(it) a provisional order made by a court in an overseas jurisdiction varying,
discharging, suspending or reviving an overseas maintenance order

made in that jurisdiction and enforceable in the Fiji Islands by virtue
of these Regulations; and

() acopy of the depositions of the witnesses who gave evidence at the hearing
of the application upon which the provisional order was made,

the registrar shali apply 1o the court for an order confirming the provisional order.

(2} Aregistrar making an application under subregulation (1) shall cause a copy of the
: application to be served on the respondent in accordance with Division 4.2 of the Family
Law Rules 2005.

{3) Upon the hearing of the application the court may—
(a) confirm the provisional order (with or without modification);

(h) discharge the provisional order; or

(c) adjournthe proceedings and remit the provisional orderto the court that made
il with a request that the court take further evidence and further consider its
provisional order.

{(4)  Where a provisional order is confirmed under this regulation (whether with or
without modilication), the order as so confirmed has effect in the Fiji Islands as if it were
an order made by a court having jurisdiction under the Act.

{%) Tn this regulation, a reference to a provisional order shall be read as including a
reference W aprovisional variation of a Fiji Islands maintenance agreement ortoa provisional
viriation of an overseas maintcnance agreement, as the case requires,

PART V —CONVENTION ON RECOVERY ABROAD OF MAINTENANCE

) Interpretation of this Part

| 49— (1) In this Part, unicss the contrary intention appears-—

] “Convention™ means the Convention on the Recovery Abroad of Maintenance,
referred to in section 198 of the Act, a copy of the English text of which is
setout in Schedute 3,

“convention country” means a country that under regulation 51 is a convention
country,;

“Receiving Agency™ has the meaning that it has in the Convention;

“Transmitting Agency™ has the meaning that it has in the Convention.

———
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(i) the date on which it ceased to be a such country; and

(iii) the reservations (if any) that were applicable to the Convention having
force for the Fiji Islands in relation to that country.

(4) A notice under subregulation (2) is for public information only, and neither the
failure to publish such a notice nor any inaccuracy in such a notice shail affect the rights
and obligations of any person under this Part or under the Convention.

Application for recavery of maintenance in convention couniries
52.—(1)} Where a person in the Fiji Istands claims—
{a) 1o be entitled under the jaw of a convention country—
(i} to recover maintenance from another person; or

(i) tovariation of anorder made in thatcountry for payment of maintenance
by another persom; and

(b} that that other person is subject to the jurisdiction of that country,

he first-mentioned person may apply tothe CEOtohavethe claim transmitted to a Receiving
Agency in that country.

(2) Anapplication under subregulation (1) shall be accompanied by a photograph of
(he claimant and, if practicable, by a photograph of the person from whom maintenance is
claimed.

(3) Unless the CEQ is satisfied that a claim referred to in subregulation (1) for
maintenance is not in accordance with the requirements of the Convention the CEO shall
take on behalf of the claimant any action required to be taken by a Transmitting Agency
under the Convention to recover the maintenance.

(4) Where a person who is a resident of the Fiji Islands is required, by an order to
which the Convention applies, to pay maintenance to a claimant in a convention country,
that person may apply under this regulation for the suspension or variation of that order as
if the Fiji Islands were a convention country.

Applications by persons it convention countries for recovery of maintenance under Family Law Act
53.—(1) This regulation applics it—
(a} the CEO receives from a Transmitting Agency in a convention country an
application for—
(i) recovery of maintenance that a person claims is required, under the
Family Law Act, to be paid by another person; or
(iiy variation of an existing order for maintenance; and
(h) there are no reasonable grounds for believing that the other person is-not
subject to lhe_iurisdicti'on of the courts of the Fiji Islands.

(_2) The CEQ may do anything required to be done on behalf of the claimant by a
Receiving Agency under the Convention to recover the maintenance.

{3) Things that may be donc by the CEO do not include registration or enforcement
“Tan arder mentioned in, or sought by, the application.
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Tuking of evidence ai requtest of appropriate authority in convention counlries
58.—- (1) This regulation applies if the CEO reccives a request from the appropriate
.authority 10 oblain evidence concerning specified matters about an application under the
lawofa convention country—
(a) 10 recover maintenance from another person; or
(b) tothevariation of an order made in that country for payment of maintenance
by another person;

where the person is subject to the jurisdiction of thal country.

(2) The CEO and any court exercising jurisdiction under the Act must do anything
required to be done under the Convention to obtain the evidence.

(3) When the evidence is obtained, the CEO must send a certified copy of a record
of the evidence to the appropriale authority.

(4) If under subregulation (2), the CEO requests a court {0 take evidence for the
proceedings mentioned in subregulation (1), the court must give notice of the time when,
and the place where, the evidence is to be taken to—

fa) the CEQ;and
(b) the person from whom the maintenance is claimed; and

(c) the appropriate authority.

(5) The notice must be sufficient, in the opinion of the court, to enable the parties 10
the proceedings Lo attend or be represented at the taking of the evidence.

(6) Inthisregulation, “appropriate authority”, inrelationtoarequest to obtainevidence
for proceedings in a convention country, means—
(a) the Transmitting Agency for that country under the convention; ot
(&) acoust in that country.
Obtaining evidence in convention caunlries for purposes of proceedings under this Pari
59.—(1) Inproceedings underthis Partinacourton behalf of aclaimant inaconvention

country, the court may require the CEQtorequest the TransmittingAgency inthe convention
country to obiain evidence required for the proceedings.

{2) A requirement -y a courl under this regulation shall set out—
fa) the nam and addresses of the claimant and respondent in the

proceed )
(p) the n» d address of any person whose evidence is to be taken; and
(¢) then ‘oncerning which evidence is required.

(3) The CEQ. il transmit to the Transmitting Agency in the convention counlry a
request that the CEO has been required under this regulation to make and shall request the
Agency to give to the CEO and the respondent in the proceedings notice of the time when,
and plac- where, the evidence is to be taken in order that the respondent may attend, or be
represent e §al the taking »of the evidence.



238

(4) Nothingin this regulation affects the power of acourt 1o order or request the taking
of evidence within or outside the Fiji 1siands.

Admissibitity of evidence given in cavenion cornfries
60. Ina procceding under this Part inacourt,a statement contained in a document
that purports—-
(a) 1o set out or summarise cvidence given in procecdings in a courl ina
convention country and to have been signed by the person pefore whom
the evidence was given-

(b) 1o sel out or summarise evidence laken in a convention country for the

purpose of a proceeding under this Part in courl (whether in respanse W

a request made by the coutt o7 otherwise) and 0 have been signed by the
person before whom the evidence was taken; O

(¢) tohavebeen received as evidence in a proceeding jnacourtina convention

country and o have been signed by a judge or other officer of the court,
is admissible as evidence of any fact stated in the document to the same extent as oral
evidence of that fact s admissible in the proceeding, without proof of the signature of the
person purporting 10 have signed it Of of the official position of that person.

Orders of courts in convention countries
61. In procecdings under this Partina court, a document purporting 10 be an order,
or a copy of an order, of a court in a convention country and to have been signed by 2
judge or other officer of the court is admissible as cvidence of that order without proof of
the signature of the person purporting 10 have signed it or of the official position af thal
person.

PART VI—CHILD ABDUCTION CONVENTION

Division | —Prelimindry

Purpese
62.— {1y The purpose of this Partis 10 give effect 10 section 200 of the Acl.

(2) This Part is intended 10 he construcd —
(a) having regard to the principles and ohjects mentioned in the prcamh\c 10
and Article | of, the Convention;

(h) recognising, in accordance with the Convention, that the appropriate forur
for resolving disputes between parents relating toa child’s carc. welfare an
development is ordinasily the child's country of habitual residence’ ab

(c) recognising that the effective implementation of the Convention depends

on the reciprocity and mutual respect petween judicial or adminisil‘ﬂﬂ"c
authorities (as the case may be) of convention coURtrics.

Interpretation
63.—(1) In this 1l unieas the contrary intention appears —
warticte 3apphe Anl” means a person. an institution or anather pody that has rights
of castily in relation ot child for the purposes of the Convention. 30 §
made aw application uinder regulation 74 '

i
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wCentral Authority” has the meaning it has in the Convention;
wchild™ means a person who has not attained the age of 16 years;

«Convention” means the Convention on the Civil Aspects of International Child
Abduction referred 1o in section 200 of the Act, a copy of the English text
of which is set out in Schedule 4,

«convention country” means a country that under regulation 68 is a convention
country,

“request” means a request made to the CEO, as Central Authority for the Fiji
Islands, for the purposes of Article 8 or 21 of the Convention;

“rights of access” include the right to take a child for a limited period of time to
a place other than the child’s habitual residence;

. . , . .
~“tights of custody” has the meaning givenin regulation 64. .
¢ Mg a .

4 g e . e N e ) " . .
(2) The removal er retention of a child is “wrongful” in the circumstances mentioned

iﬁ Article 3 of the Convention.

(3} Unless the contrary intention appears, an expression that is used in this Part and
in the Convention has the same meaning in this Part as in the Convention.

{4) A reference in this Part to a chiid who is removed—
(a) from the Fiji Islands to a convention country; or
() from a convention country to another convention country or fo the Fiji
Islands,
includes a reference to the removal of the child to the convention country concerned or
to the Fiji Islands, as the case may be, whether or not the child is first removed to another
country. -
Meaning af “rights of custody™
64.— (1) For the purposes of this Part, a person, an institution or another body has
rights of custody in relation to a child, if—
(a) thechild was habitually resident in the Fiji Islands or ina convention country
immediately before his or her removal or retention; and
(b} rightsof custody in relation to the chitd are attributed to the person, institution
or ¢ther body, either jointly or alone, under a law in force in the convention

country in which the child habitually resided immediately before his or her
remaval or retention.

(2) For the purposes of subregulation (1), rights of custody include rights refating
t the care of the person of the child and, in particular, the right to determine the place of
residence of the child.

(3) Forthe purposes of this regulation, rights of custody may arise—
fa) by operation of law;

{b) by reason of a judicial or administrative decision; or

{c) by reason of an agreement having legal effect under a law in force in the
Fiji Islands or a convention country.
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Central Authority for the Fiji Iviandy
65.— (1) The duties, powers and functions of the Central Authority for the Fiji Islands
under the Convention are conferred on the CEO.

(2) Inaddition to the other functions conferred on the CEQO by this Patt, the lunctions
of the CEO are—
{a) to do, or co-ordinate the doing of, anything that is necessary to enable the
performance of the obligations of the Fiji Islands, or to oblain for the Kiji
Islands any advantage or benefit, under the Convention;

{b) to advise the Attorney-General, either on the initiative of the CEO or on
a request made to the CEO by the Attorney-General, on all matters that
concern, or arise out of performing, those obligations, inciuding any need
for additional legislation required for performing those obligations; and

(c) to do everything that is necessary or appropriate to give effect to the
Convention in relation to the welfare of a child on the return of the child o
the Fiji Islands.

(3) The CEO has all the duties, may exercise all the powers, and shall perform all
the functions, that a Central Authority has under the Convention.

(4) The CEO must perform the functions, and cxercise the powers, of a Central
Authority as quickly as a proper consideration of each matter relating to the performance
of a function ot the exercise of a power allows.

This Part does not affect other powers of, or rights of application to, u court
66.—(1) This Part is not intended to prevent a person, an institution or another body
that has rights of custody in refation to a child for the purposes of the Convention from
applying to a court if the child is removed to, or retained in, the Fiji Islands in breach of
those rights. .

(2) This Partis not to be taken as preveqting a court from making an order at any time -

under Part VI of the Act or under any, other law in force in the Fiji Istands for the return of
a child to the country in which he or she habitually resided immediately before his or her
removal or retention.

Immunity of CEO fram orders to pay cosls
67. The CEO shall not be made subject to any order to pay costs in relation lo the
exercise of the powers, or the performance of the functions, of the Central Authority for
the Fiji Islands.

Convention countries ,
68.—(1) Subject to the Convention, each country in respect of which the Conventton
has entered into force for the Fiji Istands is a convention country for the purposes of this
Part, subject to the reservations (if any) applicabte to the Convention having force for the
Fiji Islands in relation to that country.
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{2) The CEQ shall—

fa) assoonas practicable after the commencement of this Part, publish a notice
in the Gazette specifying the countries in respect of which the Convention
then has force for the Fiji Islands; and

(b} thereafter, as soon as practicable after—

(i) acountry becomes, or ceases to be, a country in respect of which the
Convention has force for the Fiji 1slands; or

(ii} any reservations become applicable, orcease tobe applicable, inrelation
to a country in respect of which the Convention has force for the Fiji
islands,
publish a replacement notice in the Gazette specifying—

(it} the countries in respect of which the Convention then has force for the
Fiji Islands; and :

(iv) the countries in respect of which the Convention has ceased to have
force for the Fiji Islands.

{3} A notice under subrcgulation (2) shall specify—
{a} in relation to each country mentioned in the notice as a country in respect
of which the Convention has force for the Fiji Islands—

(i) thedateonwhichit becameacountry in respect of which the Convention
has force for the Fiji Islands; and

(i) the reservations (if any) applicable to the Convention having force for
the Fiji Islands in relation to that country; and

(b) in relation to each country mentioned in the notice as a country in respect
of which the Convention has ceased to have force for the Fiji Islands—

(i} thedateon whichit becamea country in respect of which the Convention
had force for the Fiji Islands;

(ii) the date on which it ceased to be a such country; and

(i) the reservations (if any) that were applicable to the Convention having
force for the Fiji Islands in relation to that country,

(4) A notice under subregulation (2) is for public information only, und neither the
failure Lo publish such a notice nor any inaccuracy in such a notice shall affect the rights
and obligations of any person under this Part or under the Convention,

Division 2— Requests to central authorities, except for access

Request for return of chitd abducied from the Fiji islands
69.—(131( a person, an institution or another body claims under a law in force in the
Fiji Islands 1o have rights of custody in relation to a child who, in breach of those rights,
has been—
(a) removed from the Fiji Islands to a convention country; or
(b}  retained in a convenlion country,

the person, institution or other body may send a request in writing to the CEQ to have
the claim transmitted to the Central Authority in the country to which the child has been
"emoved or in which the child is retained.



242

(2) A requesl application under subregutation (1) must be in accordance with
Form 5.

{3) Where the CEQ is satisfied that an application made under subregulation (1 is
in accordance with the requirements of the Convention, the CEQ must, on behalf of the
petson, institution or other body making the requcst, take any action required to be taken
by a Central Authority under the Conveniion.

Request for returit of chitd abducted to the Fiji Islands
70.—(1) 1f the CEO—
(a) receives a request in relation to a child who has been removed from a
convention country to the Fiji Isiands; and
(b) is satisfied that the request is in accordance with the Convention,
the CEQ must take aclion to secure the return of the child under the Convention.

(2) The CEO may refuse to accept a request il the CEO is not satisfied that the
application is in accordance with the Convention.

(3) [fthe CEO refusesto accept a request, it must, as soon as practicable after doing
s0, inform the person, institution or other body, or the Central Authority, that made the
request of the refusal and of the reason for the refusal,

(4) For the purposes of subregulation (1), the action taken by the CEO includes—
(a} seckingan amicable resolution of the diffcrences between the applicant and
the person opposing return of the child in relation to the removal or retention
of the child;
(b) secking the voluniary teturn of the child; and

{c) applying foran order under Division 3.

Division 3--Court applications, except for access
Applications fer vourf .
71.—(1) If a child is removed from a convention country Lo, of retained in., the H‘J'
Islands, the CEO, or a person, an institution or another body that has rights of custody 0
relation to the child for the purposes of the Convention (an “Article 3 applicant”), m&Y
apply to the court, in accordance with Form 6, for any of the following orders:
(a) anordet for the return of the child under the Convention,
(b) an order for the issue of a warrant mentioned in subregulation ()
(c) anorder directing that—
(i) the child not be removed from a specilied places and
(i) members of the Fiji Police Force prevent the child being removed from
that place;
(d) an order requiring that arrangements be made (as necessary} 10 place the

child with an appropriate person, institution or other body 10 sceure e
welfare of the child, until a request under regulation 70 is dctcrnnincd2

(e) ) any other order {hat the responsible Central Authority considers appropr
1o give effect to the Convention.
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(2) [Ifachildiswrongfully removed from the FijiIslandsto, orretained in, a convention
country, the CEO may apply to the court, in accordance with Form 6, forany of the following

an order for the issue of a warrant mentioned in subregulation (4);

an order that the CEO considers necessary or appropriate to give effect to

the Convention in refation to the welfare of the child after his or her return
to the Fiji Islands;

any other order that the CEQ considers appropriate to give effect to the
Convention,

(3) 1If acopy of an application under this regulation is served on a person—

the person must file an answer, or an answer and a cross-application, in
accordance with Form 7; and

the applicant may file a reply in accordance with Form 8,

(4) For the purposes of subreguiations (1) (b} and (2) (a), a warrant—

is & warrant that authorises a person named or described in the warrant,

with such assistance as is necessary and reasonable, and, if necessary and
reasonable, by force ~

(i) tofind and recover the child: and

(if) if that person reasonably believes that the child is in, or on, a vehicle,
vessel, aircraft or premises, and the circumstances are so serious and
urgent as to justify the entry and search under the warrant—

(A) tostop, enter and search the vehicle, vessel or aircraft; or

(B) to enter and search the premises; and

(iii) to deliver the child to the person named in the warrant; and
must be in accordance with Form 9.

Orders

72.-~(1)1f a court is satisfied that it is desirable to do 50, the court may, in relation to
an application made under regulation 71 —

make an order of a kind mentioned in that regulation;

make any other order that the court considers to be appropriate to give effect
to the Convention; and

include in an order to which paragraph (a) or (b) applies a condition that the
court considers to be appropriate to give effect to the Convention.

(2) A court must, so far as practicable, give to an application such priority as will
ensure that the application is deait with as quickly as a proper consideration of each matter
relating to the application allows.

(3) Ifacourt is satisfied that there is an appreciable possibility or a threat that a chitd
will be removed from the Fiji Islands, the court may order the delivery of the passport of
¢ child, and of any other relevant person, to the CEO, a member of the Fiji Police Force,
O such other person as the court considers appropriate, on such conditions as the court
Considers 1o be appropriate to give effect to the Convention.
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{(4) If an application made under regulation 71 is not determined by a court wiihin

the period of 42 days commencing on the day on which the application is made—

(a) the CEOorArticie 3 applicant may request the Registrar of the courtiostaie
in writing the reasons for the application not having been determined within
that period; and

(b) as soon as practicablc afier a request is made, the Registrar must give the
statement to the CEO or Arlicle 3 applicant.

Order for the return af child removed 1o, or retctined in, the Fiji ivlunds
73.—(1) If—

(a) anapplication is made toa court under regutation 71 (1} for an order for the
return of a child who has been removed to, or retained in, the Fiji Islands:

(b)  the application is made within onc year of the child's removal or retention:
and

(c) the CEOorArticle 3 applicant satisfics the court that the chitd'sremoval or

retention was wrongil nnder sabregulation (2),

the court must, subject 1o subregulation (4), make the order.

(2) For the purposes of subregulation (13, a child’s removal to, or retention in. the
Fiji Islands is wrongful if—

(3

(a)
(b)

(c)

(d)

{e)

{=
(a)

(h)

{c)

the child was under 16,

the child habitually. resided in a convention country immediately before the

child’s removal 1o, or retention in. the Fiji lslands:

the person, institution or other body secking (he child’s return had rights

of custody in relation to the child under the faw of the country in which

the child habitually resided immediately before the child's removal Lo, of

retention in, the Fiji Islands;

the child’s removal to, or retention in. the Fiji Istands is in hreach of these

rights of custody; and

at the time of the child's removal oy retention, the person, institution orother

body —

(i) was actuatly excrcising the rights of custody (cither jointly or alone),
or

(i) would have exercised those rights il the child had not been remot ador
retained.

an application is made o a court wnder regulaton 71 (1) Foran arder for 1he
return of a child who has been removed o, o retained in, the Fiji Islands:
the application [or the return of the child is made more than one year after the
day na which the child was Bt remaved . oF retaiied i tie it HAPTIILR
and

the court is satisficd that the person opposing the retwim has not csluhhshcd
{hat the child has settled in his or her new enviromment,

(he court must, subject to subregulation (-h. make the ocder.

o it i i 2 L
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(4) A court may refuse to make an order under subregulation (1) or (3) if a person
opposing return establishes that—
(a) the person, institution or other body seeking the child’s return—

(i) wasnotactuallyexercising rights of custody when the child was removed
to, or first retained in, the Fiji Islands and those rights would nol have
been exercised if the child had not been so removed or retained; or

(i) had consented or subsequently acquiesced in the child being removed,
to, or retained in, the Fiji Islands,

(b) there isa grave risk {hat the return of the child under the Convention would
expose the child to physical or psychological harm or otherwise place the
child in an iniclerable situation;

(¢) each of the following appiies:
(i) the child objects to being returned,

(i) the child's objection shows a strength of feeling beyond the mere
expression of a preference or of ordinary wishes;

(i) the child has aitained an age, and a degree of maturity, at which it is
appropriate to take account of his or her views; or

(d) thereturn of the child would not be permitted by the fundamental principles
of the Fiji Islands relating to the protection of human rights and fundamental
freedoms.

(§) For the purposes of subregulation (4), the court must take into account any
information relating 10 the social background of the child that is provided by the Central
Authority or other competent authority of the country in which the child habitually resided
immediately before his or her removal or retention.

(6) The court to which an application for the return of a child is made is not precluded
from making an order for the return of a child to the country in which he or she habitually
resided immediately before his or her removal or retention only because a maiter mentioned
in subrcgulation (4) is established by a party opposing return.

Devlaration that removal or refention was wrongful

74.— (11 On application, a court may by order declare that —

{a) the removal of a child from the Fiji Islands to a convention country; of
(b) the retention of a child ina convention country,
was wrongful within the meaning of Article 3 of the Convention.

(2) The court may request the CEO to arrange for the person, institution or other body
making a request in refation to the retum of a child to a convention couniry to obtain an
order of a court, or a decision of a competent authority, of the country in which the child
habitually resided immediately before his or her removal or retention declaring that the
temoval or retention was wrongful within the meaning of Article 3 of the Convention.

Effect of other custudy orders in the Fiji Istandy or overseas
75.—(1) The following rules appiy tothe hearing of an application inade undter reguigtion
73 (1)
{a)  the court must not refuse 1o make an order for the return of the child under
the Convention only because there is in force or enforceable in the Fiji
1slands an order relating to the custody of the child;
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(k) the court may take into account the reasons for the making of any order
relating to the custody of the child;

{c¢) an order for the return of the child does not determine the merits of any
custody issue in relation to the child.

(2} In this regulation, “custody”, in relation to a child, includes—
(a) guardianship of the child;

{b) responsibility for long-term, or day-to-day, care, welfare and development
of the child; and

(c) responsibility as the person or persons with whom the child is to live.

When a court not to make cerfain orders
76. If an application for the return of a child is made, a court must not make an
order, except an interim order, providing for the custody of the child, within the meaning
of regulation 635, until the application is determined,

Discharge of return order
77.— (1) If a court makes an order under this Division for the return of achild (a*return
order”™), the CEQ or a respondent to the proceeding may apply to the court, in accordance
with Form 10, for the discharge of the order.

(2) The court must not make an order discharging a return order, or a part of a return
order, unless it is satisfied of all of the following:
(a) all the parties consent to the return order being discharged;

(b) since the return order was made, circumstances have arisen that make it
impractical for the order to be carried out;

{c) exceptional circumstances exist that justify the return order being
discharged;

(d) the day on which the application for the discharge of the return order was
made is more than 2 years after the return order was made or any appeal in
relation to the return order was determined.

Arrangements for return of child
78.—(1) If the CEQ applies to the court for an order for the return of a child, and the
order is made, the CEO must cause such arrangements as are necessary to be made to give
effect to the order.

(2) If—
{a) anorder is made under regulation 73; and
(b} within7 days after the order is made, the CEO or Article 3 applicant has not
been notified that the order has been stayed,
the child must be returned in accordance with the order.
Security for costs efc
79. The CEO or a court, as the case may be, shall not require any security or bond for

the payment of costs or expenses of or incidental to proceedings falling within the $COPE
of the Convention,
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Division 4—Applications and requests in relation to access

Request for access o chitd in convention country
80.—(t II a person, an institwtion or another body claims under a law in force in
the Fiji Islands to have rights of access (o a child in a convention country, the person,
institution or other body may send a request to the CEO, in accordance with Form 11, to

have arrangements made for establishing, organisin 8 or securing the effective exercise of
those rights in that convention country.

(2) If the CEQ is satisfied that the request is a request to which the Convention
applics and is in accordance with the requirements of the Convention, the CEOQ must take

stps 0 enable the performance of the obligations of the Fiji Islands under Article 21 of
the Convention,

(3} The CEO may refusc to accept a request if the CEQ is satisfied that the request
is not in accordance with the Convention,

(4) If the CEO refuses to accept a request, the CEO must, as soon as practicable after

doing so, inform the person, institution or other body, or the Central Authority that made
the request of the refusal and of the reason for the refusal.

Request and application for aecess to child in the Fiji Istandy
81.--(1) If a person, an institution or another body claims to have rights of access to a
child in the Fiji Islands under a law in force in a convenlion country, the person, institution
or other body may send a request to the CEO to have arrangements made for establishing,
organising or sccuring the effective exercise of those rights in the Fiji Islands.

(2) I the CE() is satisfied thal a request is in accordance with the requirements of
the Convention and this Part, the CEO may apply to a court, in accordance with Form 12,
for an order under subregulation (4) that is necessary or appropriate to establish, organise
or secure the effective exercise of the rights of access to which the application relates.

(3) I the CEQ is not satisfied that a request is in accordance with the requirements
of the Convention and this Part, the CEQ—

(@) may refuse to accepl the request; and

{b)  must, as soon as practicable, inform the Central Authority of the convention

country through which the request was made of the refusal and the reasons
for the refusal.

() An application 10 a cour( by the CEO under subregulation (2) may seck any of
the followin g orders:

(a) an order for contact between the child and a person (or persons);
{6} an order for the issuc of a warrant mentioned in subregulation (8);

(¢} any other order that the CEO considers appropriate to give effect to the
Convention,
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(5) If an application is made under subregutation (2)--
{a) a person on whom a copy of the application is served must file at answer,
or an answer and cross-application, in accordance with Form 13; and

(b) the CEO may filea reply in accordance with Form i4.

(6) The court may make —
(a) the order or orders sought in the application; or
(b) any other order that the coust considers appropriate to give cffcet to the
Convention.

(7) The court may make an order under subregulation (6) regardless of -
{a) whetheran otder or determination (however described) has been made under
a law in force in another convention country about i ghts of access to the
child concerned;
(b) if the child was removed to the Fiji Islands, when that happened; ot
{c) whether the child has been wrongfully removed to, of retained in, the Fiji
Islands.

(8) For the purposcs of subregulation (4} (#), a warrant—

(a) is a warrant that authorises a person named or described in the warrnt,
with such assistance as is necessary and reasonable, and, if necessary and
reasonablie, by force —

(i) tofind and recover the child; and
(i) if that person reasonably believes that the child is in, oron, 2 vehicle,
vessel, aircraft or premises, and the circumstances arc so gerious and
urgent as to justify the entry and search under the warrant—
(A} to stop, enter and search the vehicle, vessel oraircraft; or

(B) to enter and search the premises; and
(iii) to deliver the child to the person named in the warrant; and

(b) must be made in accordance with Form 9.

(9) Nothing in this regulation prevents the CEO from seeking an amicable resolution
under Article 7 of the Convention in relation to the rights of access 10 the child.

Division 5 —General

Reports by fomnily and child counsellors and welfare officers
82.—( 1) In proceedings under this Part in a court, the court may—
{a) directa family and child counsellor or welfare officer to report 1© the court
on such matters that are relevant 1o the proceedings as the court considers
to be appropriate; and

(b) adjourn the proceedings until the report is made.

(2) A family and child counsellor or welfare officer may include in a repott, it
addition to the matters required to be included in the report, any other matter that relates
to the welfare of the child.
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(3) The court may make such orders, or give such further directions, as it considers
approprialc in relation Lo the preparation of the report including, if the court considers
it appropriate, orders or directions in relation to the attendance on the family and child

* counselior OF welfare officer of a party to the proceedings or of the chiid.

() 1l aperson fails to comply with any order or direction under subregulation ),
the family and child counsellor or welfare officer must report the failure to the court.

(5) If. under subregulation (4), a family and child counsellor or welfare officer
reports to the court a failure of the kind referred to in that subregulation, the court may
give such further directions in refation to the preparation of the report as the court considers
appropriate.

(6) Areport madetothe courtinaccordance with adirection givenunder this regulation
may be reccived in evidence in any proceedings under this Part.

(7) The court may direct the CEO to inform a Central Authority in a convention
country about a matter that—

(a) relates to the welfare of the child; and
(b) under subregulation (2), is included in a report.

Service of notice of certain applications
83.—(1) Subject to subregulation (2}, notice of an application under regulation 71, 77
or81 that includes a copy of the apptication must be served by the applicant in accordance
with the Rules of Court on—

(@) in the case of an application under reguiation 71 (in relation to wrongful
removal or retention} — on the person (or persans) who the applicant claims
has (or have) wrongfully removed or retained the child who is the: subject
of the application;

{b) in the case of an application under regulation 77 (for discharge of an order
for the return of a child) — on any other party to the proceeding for return
of the child; and

{c} inthe case of an application under regulation 81 (for access to a child in the
Fiji Islands) — on the person, institution or other body in possession of the
child who is the subject of the application.

~ (2) The court to which an application referred to in subregulation (1) is made thay,
in accordance with the Rules of Court, dispense with service of notice of the application
nder that subreguiation. '
Evidentiary provisions
] 84.-(1) This regulation applies in a proceeding in a court under regulation 71, 77 or
81in which the applicant is the CEO.

; {2) I'he application under regulation 71, 77 or 81, or a request under regulation 70,
Dor g1 relaling to that application, or any document attached to or given in support of

hat application or request, is admissible as evidence of the facts stated in that application,
Yuest or document,
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(3) An affidavit of a witness who resides outside the Fiji Islands that is filed in the
proceeding is admissible as evidence cven if the witness does not attend the proceeding
for cross-exatnination.

(4) A statement contained in a document that purports—

(a) tosetoutorsummariseevidence given inaproceedinginacourtinaconvention
country, or before a competent authority of that country, in refation (o the
custody of a chiid and to have been signed by the person before whom the
evidence was given;

(b) tosetoutorsummariseevidencetaken inaconvention country for the purpose
of a proceeding under this Part (whether in response to a reques! made by
the court or otherwise) and to have been signed by the person before whom
the evidence was taken; or

(c) tohave beenreceivedas evidence in a proceeding inacourtina convention
country or before a competent authority of that country in relation o the
custody of a child and to have been signed by a judge, an afficernfthe courl
or that authority,

is admissible as evidence of any fact stated in the document to the same extent as oral
evidence of that fact, without proof of that person’s signature of official position.

(5) The court may take judicial notice of the following matters:
(a) alaw in force in a convention country;

(b} a decision of a judicial or administrative character made by a judcial or
administrative authority of a convention country.

(6) A document that purports--
{a) tobean order, oracopy of an order, of a court in a convention country, 0
"~ decision of a competent authority of that country, in relation to the custody
of a child; and
(b) to have been signed by a judge, an officer of the court of that authorily,
is admissible as evidence of that order or decision without proof of that person’s signaturc
or official position.
(7y In this regulation, “custody”, in relation to a child, includes —
(a) guardianship of the child;
(b} responsibility forthe long-termor day-to-day care, welfare and development
of the child; and

{c) responsibility as the person or persons with whom the child is to live-

Casts of applications

85. —(1) If—
{a) either—
(i) the CEO has applied o the court for an order in relation to achild undef
Division 3 or 4, ot

(ii) an Article 3 applicant has applied to the court for an order in relatiﬂﬂ
to a child under Division 3; and '




(b}

(c)
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the court makes an order under regulation 72, 74, 77, 81 or 83; and

the CEO or Article 3 applicant applies to the court under this regulation,

. the court may make an order that the person who removed or retained the child, or who
prevenled the exercise of rights of access to the child, must pay to the CEO or the Article
3 applicant the costs of the application.

(2) In this regulation, “costs of the application™—

(a)

‘b)

means Lthe necessary expenses incurred—

(i) by oron behalf of the person, institution or other body on whose behalf
the CEO made the application; or

(i} by the Article 3 applicant; and

may include any of the following:

(i) travelling expenses;

(ii) costs incurred in locating the child;

{iii) costs of legal representation;

(iv) expenses incurred in returning the child;

(v} costs incurred in refation to the attendance by the child or an interested
party before a family and child counsellor or a welfare officer for the
preparation of a report by that counsellor or officer.



252

SCHEDULE 1
{Regulation 2(2))

FORM |
(Regulation 5]

FAMILY LAW ACT 2003
IN THE FAMILY DIVISION OF THE *HIGH*MAGISTRATES’ COURT
AT [place]
No.
BETWEEN:

[Full name ( including father's name, where necessary for identification: surname (if any)
underlined], Applicant

AND

[Full name { including father s hame, where necessary for identification; surneme (if anv}
underlined)], Respondent

[Where there are any other parties to the proceedings. include for each:

AND

[Full name (including father’s name, where necessary for identification: Surname {if any)
underlined)], [ Description, €.g. Intervener] |

REQUEST FOR SERVICE ABROAD
TO THE REGISTRAR:

I hereby request that a sealed copy of the attached [description of document (0 he served|
in these proceedings be transmitted through the proper channel to frname of country/ for
service personallyon { (full name (including father 's name, where necessaryfor identification
surname (if any) underlined)}, the [description of party. ¢.8. respondent], at {place]. OF
elsewhere in that country, in accordance with the Convention with that counlry relating 10
Legal Proceedings in Civil and Commercial Matters.

I hereby undertake to be responsible personally for ali expenses incurred by the Fiji Istands
Government in respect of the service hereby requested, and on receiving due doti lication of
the amount of those expenses ! undertake to pay the amount ol the expenscs to the Ministry
of Finance at Suva and to produce the receipt for payment 10 the Registrar.

Dated:
Applican/Solicitor for the [description of part?
by or on whose behalf the request is cede

*Omit whichever is not applicable.
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FORM 2
{Regulation 21 (1})

REPUBLIC OF THE FLII ISLANDS--FAMILY LAW ACT 2003

PARENTAGE TESTING PROCEDURE—AFFIDAVIT BY/IN
RELATION TO DONOR

Name of child whose parentage is in issue

Name of donor

pate of birth of donor

*Relationship/*putative relationship of
donor to child whose parentage is in issue

Date of collection of sample from donor

1, [full name (including father s name, where necessary for identification; surname ( ifany)
underlined)]} of [residential address], [occupation], *swear/*affirm:

1. Tam * the abovementioned donor.
* the [state relationship or other status in relation to the donor] of the
abovementioned donor, fname}, who was born on [date].
2. The donor is a person whose racial background is: {Insert details}
3. Inthe last 2 years:
(a) the donor *has/*has not suffered from leukaemia;
(h) the donor *has/*has not received a bone mattow transplant,
. The particulars of the *leukaemia/*bone marrow transplant are as follows: [Insert
particilars]
5. The donor *has/*has not received a transfusion of blood or a blood product within the
last & months.
*6. The particulars of the transfusion of blood or blood product are as follows: [Insert
particulars |

*SWORN/*AFFIRMED by the
deponent at fplace]

on fdate} ‘
[Signature of deponent]
BEFORE ME: fname and title of person
before whont the affidavit is sworn
or affirmed]
{Signature of person
before whom affidavit is
i swort or affirmed]
Omit whichever is not applicable.
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FORM 3
{Regulation Z5)

REPUBLIC OF THE FIN ISLANDS _FAMILY LAW ACT 2000

I’ARENTAGETE.STING PROCEDURE—-COLLEC'I'I()N OF BODILY SAMPLES

e ————— I —
tName of child whose parentage is in issue l

.,__,____,_______-———-___,_. o

Name of eWie =

1, [full name (including father’s naine, where necessary for identification; surpamne {ifany)
undertined)] of [ proféssim:a[ address ], {occupation], ook the bodily sample(s) specified
helow at {time] *am/*pm on [date | at [place of collection ] from the following pesson:

|’—’_’,___,__—f———""' e —
Donor particulars

\ Full name (including father snane, ifnecessary for identl fication;
surname (if any) undertined).

|

Date of birth:
i, Samples taken:

donor}

2. When | took the bodily sample(s) specificd above, 1 strictly obscrved the procedures
provided under Part 111 of the Family Law Regulations 2005.

[Affix photograph of

4. 1 placed gach of the bodily sample(s) specified above in 2 container thal \\'.1\5
immediately sealed and then labelled in accardance with regulation 24 of the Family
Law Regulations 2005.

Dated:

{Signature of sampler]

*Omit whichever is not applicable.
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FORM 4
(Regulation 28)

REPUBLIC OF THE FUI ISLANDS——FAMIL‘( LAW ACT 2003
PARENTAGETESTING PRCCEDURE REPORT

Y __.———-—-—-—‘_’_‘___._—-——-_’—"_——’_______—-—'—"'"\

[
@E ~hitd whose parentage is in is5u€ | i
,,‘.H-,__n;.——»d___‘.___-m——\,. e i

PART |

. ffull nawe of nominated reporier (including father s name, where necessary for
identification: surname (if any) underiined)] of [street address of laboratory where testing
was pw;fm'med}. ama person nominated by the iaboratory specified pelow to prepare reports
relating 0 parentage esting undertaken in {hat laboratory.

7. reporl that *a parentage testing procedure! *parentage testing procedures being!

x(a) ved cell antigen hlood grouping:

() ved cel) enzyme blood grouping:

*(¢) tusling for serum narkers;

#(d} HIA tissue Lyping;

sty DMAtVpIng,

#hng/¥imve been carried out on the hodily *samplel*samp\es contained in the sealed

*contziner/*eontainers pearing the *name/*names of the following xdonor/*donors:

(o frionor s name. date of birth and relationship 10 child whose parentage is in
issuel,

*(h) [donar’s e date of birth and relationship 10 child whose pareniage is in
issnel

() ledomor’s aame, date of birth and relaiionship 10 child whose parentage isin
isyne fs .

#{() [cdonor ¥ AAME. date of hirth ane relationship 10 child whose pareniage is in
issued.

1. Fachhodily sample referred 1 in iem 2is the same podily sample as the bodily sample
specified i the statement completed on jdate] by [natne of sampler] in accordance
with Form 3 in Schedule | of the Family Law Regulations 2005 in relation to the
respective donor.

4. ‘The parentage testing *procedure was/*procedures Were carried out at {name and

sireet address of laboratory where lesting was performed Jon [date{s)].

The -suits of the parcniage testing *proccdure.‘*pmcedures are set out in Parl 2 of

this repori. .

*6. 1 report that the results of the paremage testing *proccdurel*procedures carried oul
o vire bodily sampie!

putative parent] is not excluded jrom identification as the *father/*mother of [name

of child whose parentage is in issuef.

10R1

#gamples O e onuss) speeificd abrove snow tiat Fguinte
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%6, 1report that the results of the parentage testing *procedure/* procedures carried out on
the bodily *sample/*sampies of the donors specified above show that frame of putative
parent] is excluded from identification as the *father/*mother of [name of child whose
parentage is in issue].

¥7. 1 further report that the probability that [nante of putative parent] is the genclic
*father/*mother of [name of child whose parentage Is in issie J has been caleulated as
follows:

Putative *father/*mother is finsert figure ] times more likely to produce a child with the
required alleles than a *man/*woman drawn randomly from the general poputation.
This equates to a Relative Chance of *Paternity/*Maternity of [insert figurel.

[OR]

*7. | further report that the exclusion is based on contradictions of the laws of genelic
inheritance in [insert amount/ of the [insert amount] genetic markers: [insert the
nares of the genelic markers and whether the contradictions are of the first or second
order}.

*8_ | further report [if necessary, provide further explanation of results detaited in item ©
or 7, or both].

Dated.
[Signature of nominated reporter |

PART 2

. The bodily *sample/*samples referred 1o in Part | of this reporl swag/*were received
at frame and strect address of laboratory al which parentage festing *procedure
was/*procedures were carried out] on the following date(s):

(a [specify sample]— [date],
*(b) [specify sample] — [datel,
*(c) [specify sample] - [date],
*(d) [specify sample)— [date],
*(e) ‘[ specify samplef - { date].

2. The following identification *number was/*numbers were allocated rcspcctivciy 14
the bodily *sample/*samples in the *conlainer/*containers in respect of which the
parentage testing *procedurc was/*procedures were carried out:

(a) [name of donor and identification number],
*(b) [name of donor and identification nwnber |,
*¥(c) [name of donor and identification nuinber [,
*(d) [name of donor and identification manber .

3. The results obtained from the parentage testing *procedure/*procedures arc: [set ot
the results].
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x4, [ltem applying if parentage testing procedure carried out was red cell antigen

plood grouping. red cell entyme bicod grouping, HLA tissue typing or testing for

serum markers:] The results set out above in item 3 refer to the parentage testing
*procedurel *procedures carried out *by me/ *under my supervision on [date(s)}]. The
podily *sample was/¥samples were tested with the same reagents and in paralie] with
appropriate known controls. Results from controlsshow thatall reagents were of correct
specificity and normal potency. 1am satisfied that the resuits obtained are trué and that
they have been correctly wranscribed from the laboratory records.

1OR}

x4, fltem applying if parentage testing procedure carried out was DNA typing:JThe resulls
setoutabove initem 3 refer to the parentage testing *procedurel*procedures carried out
*by me/*under my supervision on [date(s}]. The bodily *sample was/*samples were
tested with the same probes/primers and in parallel with appropriate known controls.
Fragment length and/or hybridisation patterns were in accordance with scientifically
accepted standards. [ am satisfied that the results obtained have been correctly coded
from the fragment andfor hybridisation pattern and that they have been correctly
(ranscribed from the laboratory records.

Dated:
[Signature of person by or under whose supervision
pareniage testing procedure was carried outf

+Omit whichever is not applicable.

——
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FORM 5
{Regulation 69 (1))

REPUBLIC OF THE FUT ISLANDS - FAMILY LAW ACY 2003

REQUEST IN ACCORDANCE WITH THE HAGUE CONVENTION ON THE CIVIL
ASPECTS OF INTERNATIONAL CHILD ABDUCTION FOR THE RETURN GF A
CHILD ABDUCTED FROM THE FII ISLANDS

gl

This request concerns the chiid identifiod in ol 1., oaduw, wing will auain e e of 16
on fdatef

OR APPLICANT: l

NOTE: The following particulars should be compieled so far as is possible.
{ —— IDENTITY OF THE CHILD AND ITS PARENTS
! Child

Eull name (ircluding father’s name (“fin"), if T
necessary for identification; surname {if anyj
underlined)

Date and place of birth

Habitual residence belore removal or retention

Passport or identity card No., if any

Description

[NOTE: lfpossible aphotograph ofthe child, endorsed
with the child’s name, should attached. and listed in
Part IX.]

2 Parents .

2.1 Mother /ﬂ
Full name (including father's name ("""} if
necessary for idemtification. surname {if any)
underlined)

Date and place of birth

Nationality

__,_‘_._,__-—-”‘-
Occupation R
Habitual residence I

Passport or identity card No., il any —
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2.2 Father

Full name (including father's name (“fin”). if
wecessary for identification; surname (if any)
| undertined)
Date and place of birth

Nationality

Occupalion

Uabitual residence

L

passport or identity card No., if any
L -

f1— REQUESTING INDIVIDUAL OR INSTITUTION {who actually exercised custody
_hefore the removal or reiention)

3 Full name (including father s name {(“fin").
if necessary for identification; surnaine (if emy}
underlined)

Nationatity of individual applicant

Occupation of individual applicant

Address

Passport or identity card No., it any

Relationship (o the child

Name and address of legal adviscr, if any
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It — PLACE WHERE THE CHILD IS THOUGHT TO BE

4.1 Information concerning the person alleged to have removed or retained the child

Full name (including father’s name (“fin"), if
necessary for identification; surname (if any)
underlined)

Date and place of birth, if known

Nationality, if known

Occupation

Last known address

Passport or identity card No., if any

Description

[NOTE: If possible, aphotograph of the person alleged
to have removed or retained the child, endorsed wiih
the person's name, should be attached, and listed in
Part IX.]

4.2 Address of the child

4.3 Other persons who might be able to supply additional information relating to the

whereabouts of the child:

IV — TIME, PLACE, DATEAND CIRCUMSTANCES OFTHEWRONG FULREMOVAL

OR RETENTION

V — FACTUAL OR LEGAL GROUNDS JUSTIFYING THE REQUEST

VI — CIVIL PROCEEDINGS IN PROGRESS

VIl — RETURN OF CHILD

(a) Person to whom child is to be returned

Full name (including father’s name (“fin"), if
necessary for identification; surname {if any)
underlined)

Date and place of birth

Address

Telephone number

(b) Proposed arrangements for return of the child:
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* yilt — OTHER REMARKS

X - LIST OF DOCUMENTS ATTACHED (e.g- certified copy of relevant decision or
agreemen’ concerning rights of custody or rights of access: certificate or affidavit as o the
app[icable law; information relating to the social background of the child: authorization
empowering the Central Authority to act ol behalf of applicant, photographs mentioned

above).

[ authorise the requested Central Authority and its agents to acl on my behalf and to do all
things reasonable and necessary in connection with this application.

Date: Place:

{Signature andlor stamp of the requesting Central Authority of applicant/
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FORM 6
{Regulations 7Hid) and (£))

FAMILY LAW ACT 20038

IN THE FAMILY DIVISION OF THE FHIGHAMAGISTRATES COURE
AT [place]
No.

BETWEEN:

fFull name ( including futher's name. where necessary for identification: SUriis: fif any)
underlined], Applicant

AND

[Full name (including father '« name, where necessary for identification; surname (1f any)
underlined)], Respondent

APPLICATION INITIATING PROCEEDINGS UNDER DIVISION A
OF PART VI OF THE FAMILY LAW REGULATIONS

Date of filing:

Applicant’s address for service.

NOTICE TO RESPONDENT
{For completion by registrar after filing of the following Application !

To the abovenamed Respondent

TAKE NOTICE that the attached application HAS BEEN SET DOWN FOR HEARING
by the Court at [place] on [date] at ftime]

AND FURTHER TAKE NOTICE THAT —
(a) if youwishto defend this application but 10 raise no new issues, you may:
at the earliest practicable date before the return day set oul above, file and
serve an affidavit setting out briefly the matters on which you rely;

(by if youwishto defend this application and to seck some order other Lhan the
order sought in this application, you may, at the earfiest practicable dat®
before the return day set out above, file and serve a cross-application and
an affidavit in support; and

(¢) ifyoudonotappearat the hearing, the Court may proceed to make the orders
sought, or similar orders, in your absence.

Dated’

Registrar.
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' APPLICATION
The applicant, [fufl name (including father's name (“fin”), if necessary for identification;
surname (ifanyjundertinedof {residential address|, foccupation], applies for thefollowing
orders:
[Specify each order sought in a separate paragraph, lettered {a), (b), etc.]

Details concerning child

1. The child, [full name], was born on [date].

2. The habitual residence of the child immediately prior to the removal or retention of
the child was [place] in fcountry], a convention country.

3. The child has been wrongfully removed or retained from the country referred to in
paragraph 2.

4, The child is now residing with [full name], [relationship, if any, to child], at
[address].

Details concerning child’s custodian.

5. The applicant under the Convention, [full name], [relationship, if any, to child], of
faddress ], has rights of custody in respect of the child by reason of the following factual
and legal circumstances: [Include details of any custody order]

Details concerning child’s removal or retention

6. The child was removed or retained on fdate] in the following circumstances:

Pending proceedings in the Fiji Islands
*7, The following are particulars of pending family law or child welfare proceedings

concerning the child: [Set out brief particulars of any pending proceedings and the
court in which the proceedings are pending -

or
*7. There are no pending family law or child welfare proceedings concerning the chiid,

Attachments

8. The request for return of the child under the Convention is attached.
9. The following documents are also attached:

*(a) certified copy of relevant decision or agreement concerning rights of custody
or rights of access;

*(b) certificate or affidavit as to the applicable law;
*{c) information relating to the social background of the child;
*(e) authorization empowering the Central Authority to act on behalf of the

applicant;
*(f) other fspecify].

Date; {Signature of applicant}
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AFFIDAVIT

1, [full name, address and occupation] *swear/*affirm:

1. 1am the applicant in, and I have read, this application.

2. The facts stated in this application that are within my personal knowledge are trug, All
other facts stated in this application are true to the best of my knowledge, information
and belief.

*SWORN/*AFFIRMED by the

applicant at {place]
on [date]
[Signature of applicant
BEFORE ME: {name and title of person
before whom the affidavit is sworn
or affirmed]
[Signature of person
before whom affidavit is
sworn or affirmed]

* Omit whichever is not applicable.
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FORM 7
{Regutation 71 (3)

FAMILY LAW ACT 2003

IN THE FAMILY DIVISION OF THE *HIGH*MAGISTRATES' COURT
AT {place]
No.

BETWEEN:

{Full name (including father’s name, where necessary for identification; surname ( if any)
underlined], Applicant

AND .

[Full name ( including father s name, where necessary for identification; surname {if any)
underlined)j, Respondent

ANSWER [*AND CROSS APPLICATION] UNDER DIVISION 3
OF PART Vi OF THE FAMILY LAW REGULATIONS

ANSWER

1n answer to the application filed on [date] and served on [date], the respondent states that
[Set out matters to be pleaded in numbered paragraphs}.

[*CROSS APPLICATION
The abovenamed respondent, whose occupation is [specify]. applies for the following
orders:

[Specify each order sought in a separate paragraph, lettered (a), { b), etc.]

Details concerning child

1. The child, {full name], was born on [date].

2. The child is now residing with [full name], [relationshkip, if any. 1o child].at.
{address ).

Details concerning respondent’s rights to custodylaccess

3. The respondent, whose address is [specify] and whose relationship to child is [specify/,
has rights of *custody/*access in respect of the child by reason of the following factual
and lzgal cireumstances fInclude derails of any custadviaccess order [

Fending proceedings in the Fiji Islands

4. The following are parliculars of pending family law or child welfare proceedings
concerning the child [Set out brief particulars of any pending procéedings and the
court in which the proceedings are pending .
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Attachments
5. The following documents are also attached:
*(a) certified copy of relevantdecisions oragrecment concerningrights of custody
or rights of access;
*(p) information relating to the social background of the child;

*{c) other [specifyl.]

AFFIDAVIT

1, [full name, address and occupation of respondent ], *gwear/*affirm:
1. 1am the respondent in these proceedings, and 1 have read the answer [*and
cross application] set out above.
2. The facts stated in the answer {*and cross application/ that are within my
personal knowledge are true. All other facts stated in the answer [*and cross
application] are true 10 the best of my personal knowledge, information and

belief.
*SWORN/*AFFIRMED by the
respondent at [place]
on {date]

[Signature of re[*SWORNI*AFFIRMED by the
applicant at {place]
on [date]
[Signature of respondent]

BEFORE ME: [name and title of person
before whom the affidavit is sworn

or affirmed]
[Signature of person
before whortt affidavit 15
sword or affirmed]
ent]

BEFORE ME: [name and title of person
before whom the affidavit is sworn

or affirmed
firmed) [Signature of person

before whom affidavit IS
sworn or affirmé

* Omit whichever is not applicable.

P
RRRFEFREV R
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FORM 8
(Regulation 71 (4)}

FAMILY LAW ACT 2003

iN THE FAMILY DIVISION OF THE *HIGH*MAGISTRATES’ COURT
AT [place]
No.

BETWEEN:
(Full name (including Sather's name, where necessary for identification; surname (if any)
underlined], Applicant

AND
[Full name (including father’s name, where necessary for identification; surname (if any)
underlined)], Respondent

REPLY TO ANSWER {*AND CROSS APPLICATION] UNDER DIVISION 3
OF PART VI OF THE FAMILY LAW REGULATIONS

In reply to the answer {*and cross application] filed on [date] and served on [date], the
applicant states [Set out matters in reply to answericross application]:

AFFIDAVIT

1, [full name, address and occupationf, *swear/*affirm:
I.  Iam the applicant in these proceedings and I have read this reply,

2. The facts stated in this reply that are within my personal knowledge are
true. Aliother facts stated in this reply are true to the best of my knowledge,
information and belief.

*SWORN/A*AFFIRMED by the
applicant at [place]
on [date]

[Signature of applicant]
BEFORE ME: [name and title of person ’
hefore whom the affidavit is sworn
or affirmed]
[Signature of person
before whom affidavit is
sworn or affirmed]

* n R . .
Omit whichever is not applicable.
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FORM 9
(Regulations 71 (5)and 81 (6))

FAMILY LAW ACT 2003

WARRANT FOR THE APPREHENSION OR DETENTION OF A CHILD

File No: Applicant: j 3

Respondent:

TQ: *The Sheriff
*All Officers of the Fiji Police Force

In compliance with the order of the Court dated [date ] under *regulation 71 ( 1)/ *regulation
71 (2)i*regulation 81 (6) of the Family Law Regulations 2005, and on the application of
[name of applicant], THIS WARRANT DIRECTS THAT:

I. Youareauthorised, with such assistance asisnecessary and reasonable, and, if necessary
and reasonable, by force, 10 find and recover the child (name of child] born on {date
of child’s birth}. :

2. You are required to deliver the child to {name and address of person or agency 10
whom the child is to be delivered].

3. If the circumstances of the child's removal or retention are o sctious o urgent as 10
justify search and entry of a vehicle, vessel, aircralt or premises, you are authorised,
with such assistance as is necessary and reasonable, and, if necessary and reasonable,

hy force, to stop, enter and search any vehicle, vessel or aircraft, and to enter andscarch -7
any premises, that you reasonably believe the childis in or on.

#4, This warrant remains in force until [dafe].

DATED:
By the Courl

Registraf

* (it whichever is not applicable
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FORM 10
(Regulation 77(1))

FAMILY LAW ACT 2003

N THE FAMILY DIVISION OF THE *HIGH/ +MAGISTRATES' COURT

AT {place]
No.

BETWEEN:

Full name ( including father s name. where necessary for identification; surname (if any)
anderlined}. Applicant

AND

[Full name ( including father’s name, where necessary for ideniification; surname (if any)
underlined)], Respondent

APPLICATIONTO DISCHARGE RETURN ORDER

Details concerning child

{. Thechild, /[ full narme ], Was born on [date].

2. The habitual residence of the child immediately before the removal or retention of the
child was [place] in [country[,a convention country.

3. The child is now residing with [ full name], [relationship. if any, to child], at
[address].

Details conceriing child’s custodian

4, The applicant ander the Convention, [full namel, [relationship, if any. to child), of

[address ], has rights of custody in respectof the child by reasonof the following factual
and legal circumstances: [Include details of any custody order]

Details concerning child’s removal or retention
5. The child was remaved or retained on {date], in the following circumstances:

Judicial proceedings in the Fiji Islands
*6 The following are particulars of any pending family law or child welfare proceedings
concerning the child: [Set out brief particulars of the proceedings and the court in
which the proceedings are pending]
or
*6, There are no pending family law or child welfare proceedings concerning the child.
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Attachments
7 The request for the discharge of the return of the child under the Convention is
attached,

8. The following documents are also attached:
*(a) certified copy of relevant decisionor agreement concerning rights of custody
: or rights of access,
*(b) certificate of affidavit as o the applicable law;
*(c) information relating to the social background of the child;
*(d) authorisation empowering the Central Authority to act on behall of the
applicant;
*(g) other [specifv].

Dated:
{Signature of applicant]

AFFIDAVIT

1, [full name, address and occupation I *gwear/*affirm:
. 1am theapplicant in these proceedings, and 1 have read this application.
3. The facts stated in this application that aré within my personal knowledge
are true. All other facts stated in this application are true to the best of my
knowledge, information and belief.

*GWORN/*AFFIRMED by the
applicant at [place]
on [date]

[Signature of applicant]

BEFORE ME: [name and title of person
before whom the affidavit is swortn
or affirmed]
[Signature of person
before whom affidavil is
sworn or affirmé ]

* Omit whichever is not applicable
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FORM |1
(Regulation 80 (3))

REPUBLIC OF THE FIJI ISLANDS—FAMILY LAW ACT 2003

REQUEST IN RELATION TO RIGHTS OF ACCESS TO CHILD IN A CONVENTION
COUNTRY(HAGUECONVENTION ONTHECIVILASPECTSOFINTERNATIONAL
CHILD ABDUCTION)

OR APPLICANT:

‘REQUESTING CENTRAL AUTHORITY | REQUESTED AUTHORITY:

This request concerns the child identified in item 1, below, who will attain the age of 16
on fdate].

[NOTE: The following particulars should be completed so far as is possible.]
I — IDENTITY OF THE CHILD AND ITS PARENTS

| Child

Full name (including father's name (“fin”). if
necessary for identification; surname (if any)
underlined}

Date and place of birth

Habitua! residence

Passport or identity card No., if any

Description

[Note: If possibie, a photograph of the child, endorsed
with the child’s nante, should be aitached, and listed
in Part 1X.]

2 Parents

2.1 Mother:
Full name (including father's name (“fin"), if

necessary for identification; surname {if any)
underlined)

Date and place of birth

Nationality

Occupation

—

Habitual residence

Passport or identity card No., if any
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2.2 Father;

Futl name (including father's name (“fin"}), if

necessary for identification; surname (if any)
underlined)

Date and place of birth

Nationality

Occupation

Habitual residence

Passport or identity card No., if any

L2.3 Date and place of marriage

Il — REQUESTING INDIVIDUAL OR INSTITUTION

3 Fullname(including father s name("fin"},
if necessary for identification; surname {if any)
underlined)

Nationality of individual applicant

Occupation of individual applicant

Address

Passport or identity card No., if any

Relationship to the child

Name and address of legat adviser, if any
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11 — PLACE WHERE THE CHILD 1S THOUGHT TO BE

4.1 Information concerning the person alleged to have prevented the exercise of rights
of access or denied the enjoyment of access

Full name (including father’s name (“fin"), if
necessary for identification; surname (if any)
underlined)

Date and place of birth, if known

Nationality, if known

Occupation

| ——
Last known address

Passport or identity card No., if any

Description

[NOTE: if possible, a photograph of the personalleged
1o have prevented the exercise of rights of access or to
have denied the enjovinent of access, endorsed with
the person's name, should be attached, and listed in
Part IX].

IV — CIRCUMSTANCES RELATING TO THE PREVENTION OF EXERCISE OF
RIGHTS OF ACCESS

V — FACTUAL OR LEGAL GROUNDS JUSTIFYING THE REQUEST
VI — CIVIL PROCEEDINGS IN PROGRESS

VIl — PROPOSED ARRANGEMENTS TO SECURE EXERCISE OF RIGHTS OF
ACCESS

VIII — OTHER REMARKS

X — LIST OF DOCUMENTS ATTACHED (e.g. certified copy of relevant decision or
agreement concerning rights of custody or rights of access; certificate or affidavit as to the

applicable law; information relating to the social background of the child: authorization

empowering the Central Authority to act on behalf of applicant, photographs mentioned
above)

lauthorise the requested Central Authority and its agents to act on my behalf and to do ail
things rcasonable and necessary in connection with this application,

Date: ‘ Place:

{Signature andior stamp of the requesting Central Authority or applicant]
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FORM 12
[Repnlation 81 (2})
FAMILY LAW ACT 2003
IN THE FAMILY DIVISION OF THE *HIGH/*MAGISTRATES’ COURT
AT [place]
No.
BETWEEN:

The Chief Executive Officer, Ministry of Justice, as Central Aduthority for the Republic of
the Fiji Islands, Applicant

AND

(Full name (including father’s name, where necessary for identification; surname (if any)
underlined)], Respondent

APPLICATION INITIATING PROCEEDINGS FOR ACCESS TO CHILD IN THE Flll
ISLANDS (HAGUE CONVENTION ONTHE CIVILASPECTS OF INTERNATIONAL
CHILD ABDUCTION)

Date of filing:

Filed by the Chief Executive Officer, Ministry of Justice, whose address for service is;

NOTICE TO RESPONDENT
{For completion by registrar after filing of the following Application)

To the abovenamed Respondent

TAKE NOTICE that the attached application HAS BEEN SET DOWN FOR HEARING by
the Court at fplace] on [date] ,al ftime]

AND FURTHER TAKE NOTICE THAT —
(a) if you wish to defend this application but to raise no new issues, you may,
at the earliest practicable date before the return day set out above, fite and
serve an affidavit setting out briefly the matters on which you rely;

{b) if you wish to defend this appiication and to seek some order other than the
order sought in this applicalion, you may, at the carliest practicable date
before the return day set out above, file and serve a cross-application and
an affidavit in support; and
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(¢}  if youdonotappearat the hearing, the Court may proceed to make the orders
sought, or similar orders, in your absence.

Dated:

Registrar

APPLICATION

The Chief Executive Officer, Ministry of Justice, as Central Authority for the Republic of
the Fiji Islands, applies for the following orders:

[Specify each order sought in a separate paragraph, lettered (a), (b), etc.]

Details concerning child

The child, [full name], was born on [date].
The habitual residence of the child immediately prior to any breach of rights of access
was {place] in fcountry], a convention country.

The child is now residing with ffull name, {relationship, if any, to child], at
faddress).

Details concerning rights of custody of child

4.

{Full name], [relationship, if any, to child]. of [address], has rights of custody in
respect of the child by reason of the following factual and legal circumstances [Include
details of any custody order |

Details concerning rights of access/contact

*S.

*5.

Theapplicantunder the Convention on the Civil Aspects of International Child Abduction,
{full name], [relationship, if any. to child], of {address}, has rights of access in respect
of the child by reason of the following factual and legal circumstances [Include details
of any access order]:
or

The applicant under the Convention on the Civil Aspects of International Child
Abduction, {full name], frelationship. if any, to child], of [address], has no existing
rights of access in respect of the child but wishes to secure rights to access under Fiji
Islands law. :

The following are the circumstances in which rights of access have been breached or
enjoyment of access denied:




276

Pending proceedings in the Fiji Islands

*7. The following are particulars of pending family law or child welfare proceedings
concerning the child: [Ser out brief particulars of any pending proceedings and the
court in which the proceedings are pending|

or
*7. There are no pending family law or child welfare proceedings concerning the child,

Aftachments

8. The request in refation to rights of access to the child under the Convention is
attached.
9. The following documents are also attached:

*(a) certificd copy of relevantdecision or agreement concerning rights of custody
or rights of access;

*(b) certificate or affidavit as fo the applicable law,
*(¢) information relating to the social background of the child;

*(d) authorization empowering the Central Authority to act on behalf of the
applicant;

*(e) other [specify].

Dated:
[Signature of applicant]

AFFIDAVIT

I, [full name |, Chief Executive Officer, Ministry of Justice, *swear/*affirm:
1.  [am the applicant in these proceedings, and [ have read, this application.
2. The facts stated in this application that are within my personal knowledge
are true. All other facts stated in this application are true to the best of my
knowledge, information and belief,

*SWORN/*AFFIRMED by the
applicant at [place]
on [date]

[Signature of applicant]

BEFORE ME: fname and title of person
before whom the affidavit is sworn
or affirmed]
{Signature of perso"
before whom affidavit 15
sworn or affirmed]

* cen ooyl sy b .
Omirwhichever ic ae

£
3
B
1
[§]
£
o
o
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FORM 13
{Regulation 81 () (4})

FAMILY LAW ACT 2003

[N THE FAMILY DIVISION OF THE *HIGH/*MAGISTRATES’ COURT
AT [placel
No.

BETWEEN:

The Chief Executive Officer, Ministry of Justice, as Central Authority for the Republic of
the Fiji Islands, Applicant

AND
[Full name tincluding father's name, where necessary for identification; surname {if any)
underlined}], Respondent
* ANSWER AND CROSS APPLICATION
ANSWER

{n answer to the application filed on /date] and served on [date], the respondent states that
[Set out matters 10 be pleaded]:

|3 S

[*CROSS APPLICATION

The abovenamed respondent, whose occupation is [specify], appties for the following
orders:
{Specify each order sought in a separate paragraph, lettered (a), (b), etcd

Details concerning child

1. The child, [full name], was porn on {date].
2. The child is now residing with [full name]. [relationship, if any. 10 child], at
faddress].

i
3
: .
i
;
3 i
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Details concerning rights of accesslcusrody

*3 The respondent, [fu LI relationship, if any, 0 child], of { address], has rights of

*accessl*custody in respect of the child by reason of the following factual and legal
lude details of any accessicustody order]

circumstances. [Inc
or

Hname].[ relationship,ifany. toc
espect of the chitd but wishes to secur

hild],of [address J.has noexisting
o rights of access under Fijl

*3. The respondcnt.[ fu
rights of access in ¥

1slands law.

Pending proceedings in the Fiji Islands

+4, The following are particulars of pending family law of child wetfare proceedings

concerning the child: [Se! out brief parriculars of any pending proceedings and the
pending |

court in which the proceedings are
or

hild welfare proce ¢ concerning the child.

eding

x4, There are DO pending famity law or €

Attachments
5. The following documents are attached:
*(a) certified copy of relevant decision Of agreement concerningri ghts of custody
or rights of access:
the social background of the child;

*(b) information relating 10

*(¢) other { Specify 1.
[Signature of respondeni] ]

Dated:
AFFIDAVIT
1, [full name, address and occupation]s #gwear/*affirm:
1, lam the respondent in these proceedings, and 1 have read the answer frand
cross app\ication] get out above.
5. The facts stated in the answer {*and cross application ] that are within MY
rsonal knowledge are teue. All other facts stated in the answer [ *and C105
applicat‘lon] are true to the pest of my knowledge. information and pelief.
*SWORN!*AFFIRMED by the
respondent at fplace}
on [date]
[Signature of respondem]
BEFORE ME: [name and title of person
before whom the affidavit is swortt
or affirmed] _
{Signature of perfo_"
' before whom affidavit 18
sworn of afﬁrmedf

* Omit if not applicable.
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FORM 14
(Reyulation 81 (5)}

FAMILY LAW ACT 2003

iNTHE FAMILY DIVISION OF THE *HlGH/*MAGlSTRATES' CQURT
- AT {place]
No.

BETWEEN:

The Chief Executive Officer, Ministry of Justice, a8 Central Authority for the Republic of
the Fiji 1slands, Applicant

AND

[Full name (including father s name. where necessary for identification; surname (if any)
underlined)}], Respondent

REPLY TO ANSWER [*AND CROSS APPLICATION/

In reply to the answer [*and cross application] filed on [date] and served on [date], the
applicant states [Set out matters in reply[:
ST O e

AFFIDAVIT
1, [full name], Chief Executive Officer, Ministry of Justice, *swear/ *affirm:
¢ 1am the applicant in thesc pioceedings, and | have read this reply.

2. The facts stated in this reply that are within my personal knowledge are
true. All other facts stated in this reply are true t0 the best of my knowledge,
information and belief.

*SWORN/*AFFIRMED by the
applicant at [place]
on [date]

[Signature of applicant]

BEFORE ME: [name and title of persont
before whoin the affidavit is sworn
or affirmed]
[Signature of person
before whom affidavit is
. sworn or affirmed]
Omit if not applicable.
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SCHEDULE 2

RECIPROCATING JURISDICTIONS
{Regulution 29)

} PART [—FULLY RECIPROCATING JURISDICTIONS
Australia
Canada—the following Provinces and Territory:
British Columbia
Manitoba
New Brunswick
Ontario
Saskatchewan
Yukon
India
Kiribati
Nauru
New Zealand
Solomon Islands
South Africa
Tanzania
Tuvalu
United Kingdom of Great Britain and Northern [reland, together with:
Channel Islands
Isle of Man
United States of America— the following State:
California
Western Samoa

PART 11— JURISDICTIONS WITH RESTRICTED RECIPROCITY
Canada--the foltowing Province:
Alberta, subject to the exclusion of the following classes of orders:
(a) a Provisional Affiliation Order;
(b) an Order which provides for the payment by a person adjudged, found or
declared to be a child’s father of expenses incidental to a child’s birth or,
where the child has died, of his funeral expenses;

{c) aProvisional Order providing for the variation or revocation of a maintenanct
order.
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SCHEDULE 3

CONYENTION ON THE RECOVERY ABROAD OF MAINTENANCE
{Regulation 49)

PREAMBLE

Considering the urgency of solving the humanitarian problem resulting from the situation
of persons in need dependent for their maintenance on persons abroad,

Considering that the prosecution or enforcement abroad of claims for maintenance gives
rise to serious legal and practical difficulties, and

Determined to provide a means to solve such problems and to overcome such difficulties,

The Conifacting Parties have agreed as follows:

Article |
SCOPE OF THE CONVENTION

. The purpose of this convention is to facilitate the recovery of maintenance to which
a person, hereinafter referred to as claimant, who is in the territory of one of the
Contracting Parties, claims to be entitied from another person, hereinafter referred
1o as respondent, who is subject to the jurisdiction of another Contracting Party. This
purpose shall be effected through the offices of agencies which will hereinafter be
referred to as Transmitting and Receiving Agencies.

2. The remedies provided for in this Convention are in addition 1o, and not in substitution
for, any remedies available under municipal or international law,

Article 2

DESIGNATION OF AGENCIES
I Each Contracting Party shall, at the time when the instrument of ratification or accession
is deposited, designate one or more judicial or administrative authorities which shatl
act in its territory as Transmitting Agencies.
Each contracting party shall, at the time when the instrument of ratification or accession
is deposited, designate a public or private body which shall act in its territory as
Receiving Agency.
Fach Contracting Party shall promptly communicate to the Secretary-General of the
United Nations the designations made under paragraphs | and 2 and any changes made
in respect thereof.
Transmitting and Receiving Agencies may communicate directly with Transmilting
and Receiving Agencies of other Contracling Parties.
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Article 3
APPLICATION TO TRANSMITTING AGENCY
Where a claimant is in the territory of one Contracting Party, hereinafter referred 1o a5
the State of the claimant, and the respondent is subject to the jurisdiction of anothey
Coniracting Party, hereinafter referred to as the State of the respondent, the claimant
may make application to a Transmitting Agency in the State of the claimant for the
recovery of maintenance from the respendent.

Each Contracting Party shall inform the Secretary-General as to the evidence normally
required underthe law of the State of the Receiving Agency for the proof of maintenance
claims, of the manner in which such evidence should be submitted, and of other
requirements to be complied with under such law.

The application shall be accompanied by all relevant documents, including, where
necessary, a power of attorney authorizing the Receiving Agency to act, orto appeint
some other person to act, on behalf of the claimant. 1t shall also be accompanied by a
photograph of the claimant and, where available, a photograph of the respondent.

The Transmitting A gency shall take all reasonable steps to ensure that the requircments - 4
of the law of the State of the Receiving Agency are complied with; and, subject to the 3
requirements of such law, the application shali include:
(@) thefullname,address, dateof birth, nationality, and occupationof the claimant,
and the name and address of any legal representative of the claimant;

(5  the full name of the respondent, and, so far as known to the claimant, his
addresses during the preceding five years, date of birth, nationality, and
occupation;

(c) particulars of the grounds upon which the claim is based and of the refief .'

sought, and any other relevant information such as the financial and family
circumstances of the claimant and the respondent.

Article 4
TRANSMISSION OF DOCUMENTS _
The Transmitting Agency shall transmit the documents to the Receiving Agency of 2
the State of the respondent, unless satisfied that the application is not made in g
faith.

Before transmitting such documents, the Transmitting Agency shall satisfy il'Self that
they are regular as to form, in accordance with the law of the State of the claimant.

The Transmitting Agency may express to the Receiving Agency an opinfon as t0 t:ls_ .
merits of the case and may recommend that free legal aid and exemption from €O
be given to the claimant.
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Article 5

TRANSMISSION OF JUDGMENTS AND OTHER JUDICIAL ACTS

The Transmitting Agency shall, at the request of the claimant, transmit, under the
provisionsof article4, any order, final or provisional, and any other judicial act, obtained
by the claimant for the payment of maintenance in a competent tribunal of any of the
Contracting Parties, and, where necessary and possible, the record of the proceedings
in which such order was made.

2. Theorders and judicial acts referred to in the preceding paragraph may be transmitted
in substitution for or in addition 1o the documents mentioned in article 3.

3, Proccedings under article 6 may include, in accordance with the law of the State of
the respondent, exequatur or registration proceedings or an action based upon the act
transmitted under paragraph 1,

Article 6
FUNCTIONS OF THE RECEIVING AGENCY

I. The Receiving Agency shall, subject always to the authority given by the claimant,
take, on behalf of the claimant, all appropriate steps for the recovery of maintenance,
including the settlement of the claim and, where necessary, theinstitution and prosecution
of an action for maintenance and the execution of any order or other judicial act for
the payment of maintenance.,

2. The Receiving Agency shall keep the Transmitting Agency currently informed. If it
is unable to act, it shall inform the Transmitting Agency of its reasons and return the
documents.

3. Notwithstanding anything in this Convention, the law applicable in the determination
of all questions arising in any such action or proceedings shall be the law of the State
of the respondent, including its private international law.

Article 7
LETTERS OF REQUEST

f Provision is made for letters of request in the Jaws of the two Contracting Parties concerned,
the following rules shall apply:

(a)

b

{c)

A tribunal hearing an action for maintenance may address letters of request
for further evidence, documentary or otherwise, either to the competent
tribunal of the other Contracting Party or 10 any other authority or institution
designated by the other Contracting Party in whose territory the request is
to be exccuted,

Inorder that the parties may attend or be represented, the requested authority
shall give notice of the date on which and the place at which the proceedings
requested are to take place to the Receiving Agency and the Transmitting
Agency concerned, and 10 the respondent.

Letters of request shall be executed with all convenient speed; in the event of
suchletters of request not being executed within four months from the receipt
of the letters by the requested authority, the reasons for such non-execution
ar tor such delay shall be communicated to the requesting authority.
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(d) The execution of letters of request shall not give rise to reimbursement of
fees or costs of any kind whatsocver.

{¢)  Execution of letters of request may only be refused:
(13 If the authenticity of the letiers is not established;

(2) 1f the Contracting Party in whose territory the lelters are to he execuled
deems that its sovereignty or safety would be compromiscd therehy,

Article 8
VARIATION OF ORDERS

The provisions of this Conventionapply alsotoapplicat ions for the variation of maintenance
orders.
Article 9
EXEMPTIONS AND FACILITIES
1. Inproceedings under this Convention, claimants shal! be accorded equal trealmentand
the same exemptions in the payment of costs and charges as arc given to residents or
nationais of the State where the procecdings are pending.
2. Claimants shall not be required, because of their status as alicns or non-residenis. 1o
furnish any bond or make any payment or deposit as securily for costs or otherwise.
3. Transmitting and Receiving Agencies shall not charge any fees in respect of services '
rendered under this Convention.

Article 10
TRANSFER OF FUNDS

A Contracting party, under whose law the transfer of unds abroad is restricted, shall accnfd
the highest priority to the transfer of funds payable as maintcnance of 1o cover expenses it
respect of proceedings under this Convention,

Article 11
FEDERAL STATE CLAUSE
In the case of a Federal or non-unitary State, the following provisions shall apply:

(@) With respect to those articles of this Convention thal come within the
legislative jurisdiction of the federal legislative authority, the obli galinns_nf
the Federal Government shall to this extent be the same as {hose of Farlies
which are not Federal Siales;

(b) With respect to those articles of this Convention that come within fh‘,‘ '
legistative jurisdiction of constituent Statcs, provinces or canlons “'h'c,h ;
are not, under the constitutional system of the Federation, bound 10 .wkc
legislative action, the Federal Government shall bring such arliclcS_\f"lha- '
favourable recommendation to the notice of the appropriate aughoriles 0.
States, provinces or cantons at the carliest possible moment;

{¢) A Federal State Party to this Convention shall, at the request
Contracting Party transmitied through the SCCrclurqucncrul. supply &
statement of the law and practice of the Federation and its conslitueat
in regard to any particular provision of the Convention, showingth¢ cxiel )
which effect has beca given to that provision by legislative or other actiot
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Article 12
TERRITORIAL APPLICATION

The provisions of this Convention shall extend or be applicable equally to all non-self-
governing, trustorother terrilories for the international relations of whicha Contracting Party

" is responsible, unless the latter, on ratifying or acceding to this Convention, has given notice

that the Convention shall not apply to any one or more of such territories. Any Contracting
Party making sucha declaration may, at any time thereafter, by notification to the Secretary-
General, extend the application of the Convention to any or all of such territories.

Article I3
SIGNATURE, RATIFICATION AND ACCESSION

1. This Convention shall be open for signature until 31 December 1956 on behalf of any
Member of the United Nations, any non-member State which is a Party to the Statute
of the International Court of Justice, or member of a specialized agency, and any other
non-member State which has been invited by the Economic and Social Council to
become a Party to the Convention,

2. This Convention shall be ratified. The instruments of ratification shall be deposited
with the Sccretary-General.

3. This Convention may be acceded to at any lime on behal{ of any of the States referred
to in paragraph | of this anicle. The instruments of accession shall be deposited with
{hc Sccretary-General,

Article I4
ENTRY INTQO FORCE

I This Convention shall come into force on the thirtieth day following the date of deposit
of ilic thiid instrument of ratification or accession in accordance with article 13

2. For cach Stale ratifying or acceding to the Convention after the deposit of the third
instrument of ratification or accession, the Convention shall enter into force on the

thirticth day lollowing thedate of the deposit by such State of its instrument of ratification
or aeeession,

Article 15
DENUNCIATION

l. Any Contracting Party may denounce this Convention by notification to the Secretary-

General. Such denunciation may also apply to-some or all of Lhe territories mentioned
in Articic 12.

Denunciation shall take effect one year after the date of receipt of the notification by
the Secretary-General, except that it shall not prejudice cases pending at the time it
becomes effcctive.
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Article 16
SETTLEMENT OF DISPUTES

If a dispute shouid arise between Contracting Partics relating 1o the interpretation or
application of this Convention, and if such dispute has not been settled by other means, it
shall be referred to the International Court of Justice. The dispute shall be brought before
the Court either hy the notification of a special agreement or by a unilateral application of
one of the parties to the dispute,

Article 17
RESERVATIONS

1. Intheevent thatany State submits areservation to any of the articles of this Convention
at the time of ratification or accession, the Secretary-General shall communicate the
text of the reservation to all States which are Parties to this Convention, and to the uther
States referred to in article 13. Any Contracting Party which objects to the reservation
miay, within a period of ninety days from the date of the communication, notif y Lhe
Secretary-General that it does not accept it, and the Convention shall not then enter
into force as between the objecting State and the State making the reservation, Any
State thereafter acceding may make such notification at the time of its accession.

2. AContracting Party may at any time withdraw a reservation previously made and shall
notify the Secretary-General of such withdrawal.

Article 18
RECIPROCITY

A Contracting Party shall not be entitled to avail itseif of this Convention against other
Contracting Parties except to the extent that it is itself bound by the Convention.

Article 19
NOTIFICATIONS BY THE SECRETARY-GENERAL

I. The Secretary-General shall inform all Mcmbers of the United Nations and the non-
member States referred to in article 13:

(@) of communications under paragraph 3 of arlicle 2;

(6)  of information received under paragraph 2 of arlicle 3;

(¢} of declarations and notifications made under article 12;
(d) of signatures, ratifications and accessions under article 13;

(e)  of the date on which the Convention has entered into forec under par agraph
1 of article 14;

(/  of denunciations made under paragraph t of article 15;
{g} of reservations and notifications made under article 17.

2. The Secretary-General shall also inform all Contracting Partics of requests for revision
and replies thereto received under articie 20,
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Article 20
REVISION
i, Any Contracting Party may request revision of this Convention at any time by a
notification addressed to the Secretary-General,

2. The Secretary-General shall transmit the notification to each Contracting Party with
a request that such Contracting Party reply within four months whether it desires the
convening of a Conference to consider the proposed revision. If a majority of the
Contracting Parties favour the convening of a Conference it shall be convened by the
Secrelary-General.

Article 21
LANGUAGES AND DEPOSIT OF CONVENTION

The original of this Convention, of which the Chinese, English, French, Russian and
Spanish texts are equally authentic, shall be deposited with the Secretary-General, who
shall transmit certified true copies thereof to all States referred to in article 13.
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SCHEDULE 4

CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD

ABDUCTION
{Reputation 63 (1)}

The States signatory to the present Convention,
Firmly convinced that the interests of chitdren are of paramount importance in matiers
relating to their custody,

Desiring to protect children internationally from the harmful eflects ol their wronglul
removal or retention and to establish procedures to ensure their prompt return o the Skate
of their habitual residence, as well as Lo securce protection for rights of access,

Have resolved to conclude a Convention to this effect, and have agreed upon the following
provisions —

CHAPTER 1—SCOPE OF THE CONVENTION
Article |

The objects of the present Convention are—
a 1o secure the prompt return of children wrongfully removed to or retained in any
Contracting State; and

b to ensure that rights of custody and of access under the law of one Contracting Stake
are effectively respected in the other Contracting Stales.

Article 2
Contracting States shall take all appropriate measures to secure within their territorics the
implementation of the objects of the Convention. For this purpose they shall use the most
expeditious procedures available.

Article 3

The removal or Lhe retention of a child is to be considered wronglful where—

a it is in breach of rights of custody attributed to & person, an instilution or any other
body, either jointly oralone, underthe law of the Statein which the child was hahitually
resident immediately before the removal or retention; and .

b atthe lime of removal or retention those rights were actually cxercised, cither jointly
or alone, or would have been so exercised but for the removal or retention.

The rights of custody mentioned in sub-paragraph a above, may arisc in particular hﬁ
operation of law or by reason of a judicial or administrative decision, or by reason ol @
agreement having icgal effect under the law of that Stale.

Article 4 .
The Convention shall apply to any child who was habitualty resident in a Contracting 5““:5
immediately before any breach of custody or access rights. The Convenlion shall ccas®
apply when the child alains the age of 16 years.
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Article 5

For the purposes of this Convention—

a  ‘rights of custody’ shalt include rights relating to the care of the person of the child
and, in particular, the right to determine the child’s place or residence;

b ‘rights of access” shall include the right to take a child for a limited period of time to
a place other than the child’s habitual residence.

CHAPTER II—CENTRAL AUTHORITIES
Article 6

A Contracting State shall designate a Central Authority to discharge the duties which are
imposed by the Convention upon such authorities.

Federal States, States with more than one system of law or States having autonomous
territorial Organizations shall be free to appoinl more than one Central Authority and to
specify the territorial extent of their powers. Where a State has appointed more than one
Centrat Authority, it shall designate the Central Authority to which applications may be
addressed for transmission 1o the appropriate Central Authority within that State.

Article 7

Central Authorities shall co-operate with each other and promote co-operation amongst the
competent authorities in their respective States to secure the prompt return of children and
to achieve the other objects of this Convention.

In particutar, either directly or through any intermediary, they shall take all appropriate
meastres —
a to discover the whereabouts of a child who has been wrongfully removed
oOr retained,

b o prevent further harm to the child or prejudice to interested parties by
taking or causing to be taken provisional measures;

c {o secure the voluntary return of the child or to bring about an amicable
resolution of the issues;

d to exchange, where destrable, information relating to the social background
of the child;

e to provide information of a general character as to the law of their State in
connection with the application of the Convention;

S toinitiate or facilitate the institution of judicial or administrative proceedings
with a view to obtaining the return of the child and, ina proper case, to make
arrangements for organizing or securing the effective exercise of rights of
access;

g where the circumstances so require, to provide or facilitate the provision
of legal aid and advice, including the participation of legal counse! and
advisers;

h (o provide such administrative arrangements as may be necessary and
appropriate to secure the safe return of the child;

i lo keep cach other informed with respect to the operation of this Convention
and, as fare as possible, 10 eliminate any obstacles to its application,
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CHAPTER 1II—RETURN OF CHILDREN

Article 8
Any person, {nstitution or other body claiming that a child has been removed or retained in
breach of custody rights may apply either to the Central Authority of the child’s habitual
residence or to the Central Authority of any other Contracting Statc for assistanceinsecuring
the return of the child.
The application shall contain—

a information concerning the identity of the applicant, of the child and ol the

person alleged to have removed or retained the child;
b where available, the date of hirth of the child;
€ the grounds on which the applicant's claim {or return of the child is based,

all available information relating Lo the whereabouts of the child and the
jdentity of the person with whom the child is presumed 1o be.

The application may be accompanied or supplemented by—
e an authenticated copy of any relevant decision or agrecment;

f a certificate or an affidavit emanating from a Central Authority. oF other
compelent authority of the State of the child's habitual residence, or from a
qualiﬁcd person, concerning the relovant faw of that State;

g any other relevant document.

Article 9

if the Central Authority which receives an application referred to in Article 8 has reason
10 believe that the child is in another Contracting State, il shall divectly and without delay
transmit the application to the Central Authority of that Contracting Slate and inform the
requesting Central Authority, or the applicant, as the case may be.

Article 10

The Central Authority of the State where the childis shall take or cause 1o be takenappropriale
measures in order 10 obtain the voluntary returm ol the child.

Article 1

The judicial or administrative authoritics of Contracting Statcs shall act expeditiously in
proceedings for the return of children.

If the judicial or administrative authority concerned has not reached a decision within sis
weeks from the date of commencement of the proceedings, the applicant or the Central
Authority of the requesting State, shall have the right to request a statement of the reasons
for the detay. 1 aseply is received by the Central Authority of the reevested St2t2 that
Authority shall wransmit the reply to the Central Authority of the requesting Stalc. of wthe
applicant, as the case may te.
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Article 12

Where a child has been wrongfully removed or retained in terms of Article 3 and, at the date
of the commencement of the proceedings before the judicial or administrative authority of
the Contracting State where the child is, a period of less than one year has elapsed from the
date of the wrongful removal or retention, the authority concerned shall order the return
of the child forthwith.

The judicial or administrative authority, even where the proceedings have been commenced
after the expiration of the period of one year referred 1o in the preceding paragraph, shail
also order the return of the child unless it is demonstrated that the child is now settled in
its new environment,

Where the judicial or administrative authority in the requested State has reason to believe
that the child has been taken o another State, it may stay the proceedings or dismiss the
application for the return of the child.

Article 13

Notwithstanding the provisions of the preceding Article, the judicial or administrative
authority of the requested State is not bound to order the return of the child if the person,
institution or other body which opposes its return establishes that—

a  the person, institution or other body having the care of the person of the
child was not actually exercising the custody rights at the time of removal
or retention, or had consented to or subsequently acquiesced in the removal
ot retention; or

b thereisa grave risk that his or her return would expose the child to physical
or psychological harm or otherwise place the child in an intolerable
situation,

The judicial or administrative authority may also refuse to order the return of the child if it
finds that the child objects to being returned and has attained an age and degree of maturity
at which it is appropriate to take account of its views.

In considering the circumstances referred to in this Article, the judicial and administrative
authorities shall take into account the information relating to the social background of the

child provided by the Central Authority or other competent authority of the child’s habitual
residence.

Article 14

Inascertaining whether there has been a wron glul removal or retention within the meaning
o Article 3, the judicial or administrative authorities of the requested State may take notice
dircclly of the law of, and of judicial or administrative decisions, formally recognized
Or not in the State of the habitual residence of the child, without recourse of the specific
Procedures for the proof of that law or for the recognition of forei gn decisions which would
Otherwise be applicable.
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Article 15

The judicial or administrative authorities of a Contracting Staie may, prior 10 ihe making
of an order for the return of the child, request that the applicant obtain from the authoritics
of the State of the habitual residence of the child a decision or other determination that the
removal or relention was wrongful within the meaning of Article 3 of the Convention where
such a decision or determination may be obtained in that State. The Central Authoritics of
the Contracting States shall so far as practicable assist applicanis to obtain such a decision
or determination.

Article 16

After receiving notice of a wrongful removal or retention of a child in the sense of Adlicle
3, the judicial or administrative authorities of the Contracling State to which the child has
been removed or in which it has been retained shall not decide on the merits of rights of
custody until it has been determined that the child is notio be seturned under this Convetion
or unless an application under this Convention is not lodged within a reasonable time
following receipt of the notice.

Article 17

The sole fact that a decision relating to custody has been given inor is entitled to recognition
inthe requested State shall notbea groundforrefusing toreturn achild underthis Convention,
but the judicial or administrative authorities of the requested State may take account of the
reasons for that decision in applying this Convention.

Articie 18

The provisions of this Chapter do not limit the power of a judicial or administrative authority
to order the return of the child at any time.

Article 19

A decision under this Convention concerning the return of the child shail not be taken 10
be a determination on the merits of any custody issue.

Article 20

The return of the child under the provisions of Article 12 may be refused if this would not
be permitted by the fundamental principles of the requested State refating Lo the protection
of human rights and fundamental freedoms.

CHAPTER IV —RIGHTS OF ACCESS
Article 21

An application to make arrangements for organizing or securing the effective exercise Qf
rights of access may be presented to the Central Authorities of the Contracting States in
the same way as an application for the return of a child.

The Central Authorities are bound by the obligations of co-operation which are set forth
in Article 7 to promote the peaceful enjoyment of access rights and the fulfilment of any
conditions to which the exercise of those rights may be subject. The Central Authorities
shall take steps to remove, as far as possible, all obstacles to the exercise of such rights.
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The Central Authorities, either dircctly or through intermediaries, may initiate or assist in the
institution of proceedings with a view to organizing or protecting these rights and securing
respect for the conditions o which the exercise of these rights may be subject.

CHAPTER V—GENERAL PROVISIONS
Article 22

No security, bond or deposit, however described, shall be required to guarantee the payment
of costs and expenses in the judicial or administrative proceedings falling within the scope
of this Convention.

Article 23

No legalization or similar formality may be required in the context of this Convention.

Article 24

Any application, communication or other document sent to the Central Authority of the
requested State shall be in the original language, and shall be accompanied by a translation
into the official language or one of the offictal languages of the requested State or, where
that is not feasible, a translation into French or English.

However, a Contracting State may, by making a reservation in accordance with Article 42,
object to the use of cither French or English, but not both, in any application, communication
or olher document sent to its Central Authority,

Article 25

Nationals of the Contracting States and person who are habitually resident within those
States shall be entitled in matters concerned with the application of this Convention to legal
aid and advice in any other Contracling State on the same conditions as if they themselves
were nationals of and habitually resident in that State.

Article 26

Each Central Authority shall bear its own costs in applying this Convention.

Central Authoritics and other public scivices of Contracting States shall not imiposc any
charges in relation to applications submitted under this Convention. In particular, they
may not required any payment from the applicant towards the costs and expenses of the
proceedings or, where applicable, those arising from the participation of legal counsel or
advisers. However, they may require the payment of the expenses incurred or to be incurred
inimplementing the return of the child.

However, a Contracting State may, by making a reservation in accordance with Article 42,
declare that it shall not be bound to assume any costs referred to in the preceding paragraph
resulting from the participation of legal counsel or advisers or from court proceedings,
excepl insofar as those costs may be covered by its system of legal aid and advice.

Upon ordering the return of a child or issuing an order conceming rights of access under
this Convention, (he Judicial or administrative authorities may, where appropriate, direct
the person who removed or retained the child, or who prevented the exercise of rights of
dceess 1o pay necessary expenses incurred by or on behalf of the applicant, including travel
ekpenses, any costs incurred or payments made for locating the child, the costs of legal
epresentation of the applicant, and those of returning the child.
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Article 27

When it is manifest that the requirements of this Convention are not fulfilied or that the
application is otherwise not well founded, a Central Authority is not bound (o accept the
application. In that case, the Central Authority shail forthwith inform the applicant or the
Central Authority through which the application was submitted, as the case may be, of its
T€asons.

Article 28

A Central Authority may required that the application be accompanied by a written
authorization empowering it to act on behaif of the applicant, or to designate a representative
so o act,

Article 29

This Convention shall not preclude any person, institution ot body who claims that there
has been a breach of custody or access rights within the meaning of Article 3 or 21 from
applying directly to the judicial or administrative authorities of a Contracting State, whether
or not under the provisions of this Convention.

Article 30

Any applicationsubmitted to the Central Authorities ordirectly iothe judicial or adminisirative
authorities of a Contracting State in accordance with the terms of this Convention, together
with documents and any other information appended thereto or provided by a Central
Authority, shall be admissible in the courts or administrative authorities of the Contracting
States.

Article 31

In relation to a State which in matters of custody of children has two or more systems of
law applicable. in different territorial units— ,
a  anyreference to habitual residence inthat State shall be construed as referring
to habitual residence in a territorial unit of that State;

b any reference to the law of the State of habitual residence shall be constru_ed
as referring to the law of the territorial unit in that State where the child
habituvally resides.

Article 32

In relation to a State which in matters of custody of children has two or more systems 05
law applicable to different categories of persons, any reference to the law of that State shalt.
be construed as referring to the fegal system specified by the law of that State.

Article 33

A State within which different territorial units have their own rules of law iI'l reSPc?;(’f' :
custody of children shall not be bound to apply this Convention where a State withaun!
system of law would not be bound to do so.
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Article 34

This Convention shall take priority in matters within its scope over the Convention of 3
October 190 1 concerning the powers of authorities and the law applicable in respect of
the protection of minors, as between Parties to both Conventions, Otherwise the present
convention shall not restrict the application of an international instrument in force between
the State or origin and the State addressed or other law of the State addressed for the
pUrposes of obtaining the return of a child who has been wrongfully removed or retained
or of organizing access rights.

Article 35

This Convention shall apply as between Contracting States only to wrongful removals or
retentions occurring after its entry into force in those States,

Where a declaration has been made under Article 39 or 40, the reference in the preceding
paragraph to a Contracting State shall be taken to refer to the territorial unit or units in
relation to which this Convention applies.

Article 36

Nothing in this Convention shall prevent two or more Contracting States, in order tolimitthe
restrictions to which the return of the child may be subject, from agreeing among themselves
to derogate from any provisions of this Convention which may imply such a restriction.

CHAPTER VI—FINAL CLAUSES

Article 37

The Convention shall be open for signature by the States which were Members of the Hague
Conference on Private International Law at the time of its Fourteenth Session. 1t shall be
ratified, accepted orapproved and the instruments of ratification, acceptance orapproval shall
be deposited with the Ministry of Foreign Affairs of the Kingdom of the Netherlands.

Article 38
Any other State may accede to the Convention.

The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the
Kingdom of the Netherlands. ‘

The Convention shall enter into force for a State acceding to it on the first day of the third
calendar month after the deposit of its instrument of accession.

The accession will have effect only as regards the relations between the acceding State and
such Contracting States as will have declared their acceptance of the accession. Such a
declaration will also have to be made by any Member State ratifying, accepting or approving
ll‘1e Convention after an accession. Such declaration shall be deposited at the Ministry of
l~.0reign Affairs of the Kingdom of the Netherlands: this Ministry shall forward, through
diplomatic channels, a certified copy to each of the Contracting States.

The Convention will enter into Torce as between the acceding State and the State that has
declared its acceptance of the accession on the first day of the third calendar month after
the deposit of the declaration of acceptance.
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Article 39

Any State, may at the time of s gnature, ratification, acceptance, approval or aceession,
declare that the Convention shall extent to all the territories for the internativonal refations
of which it is responsible, or to one or more of them. Such a declaration shall 1ake effeq(
at the time the Convention entered into force for that State.

Such declaration, as well as any subsequent extension, shall be notified 1o the Ministry of
Foreign Affairs of the Kingdom of the Netherlands.

Article 40

If a Contracting State has two or more territorial units in which different systems of faw are
applicable inrelation to matters dealt with in this Convention, it may at thetime of signature,
ratification, acceptance, approval or accession declare that this Convention shall extend 1o
all its territorial units or only to one or more of them and may modify this declaration by
submitting another declaration at any time.

Any such declaration shall be notified (o the Ministry of Forcign Affairs of the Kingdom
of the Netherlands and shall state expressly the terriforial unils to which the Convention
applies.

Article 41

Where a Contracting State has a system of government under which exceutive, judicial and
legislative powers are distributed between central and other authorities within that State,
its signature or ratification, acceptance or approval of, or accession to this Convention, or
its making of any declaration in terms of Article 40 shall carry no implication as to the
internal distribution of powers within the State.

Article 42
Any State may, not later than the time of ratification, acceptance, approval or accession.
or at the time of making a declaration in terms of Article 39 or 40, make onc or both of the
reservations provided for in Article 24 and Article 26, third paragraph. Noother reservations
shall be permitted.

Any State may at any time withdraw a reservation it has made. The withdrawal shall be
notified to the Ministry of Foreign Affairs of the Kingdom of the Netherlands.

The reservation shall cease to have effect on the first day of the third calendar month alter
the notification referred to in the preceding paragraph.

Article 43
The Convention shall enter into force on the first day of the third calendar month after the
deposit of the third instrument of ratification, acceplance, approval or accession referred
to in Articles 37 and 38,
Thereafter the Convention shall enter into force— .
I for each State ratifying, accepting, approving or acceding to il subsequently, O”,m"
first day of the third calendar month aficr the deposit of its instrument of ratificalio
acceptance, approval or accession: .
2 for any territory or territorial unit to which the Convention has been extended "f
conformity with Article 39 or 40, on the first day of the third calendar month alicr the
notification referred to in that Article
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Article 44

The Convention shall remain in force for five years from the date of ts entry into force in
accordance with the first paragraph of Article 43 even for States which subsequently have

ratified, accepted, approved it or acceded to it. If there has been no denunciation, it shall
be rencwed tacitly every five years.

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Kingdom of the
Netherlands at least six months before the expiry of the five year period. It may be limited
o cerfain of the territories or territorial units to which the Convention applies.

The denunciation shall have effect only as regards the State which has notified it, The
Convention shall remain in force for the other Contracting States.

Article 45

The Ministry of Foreign Affairs of the Kingdom of the Netherfands shall notify the States
Members of the Conference, and the States which have acceded in accordance with Article
38, of the following—

the signatures and ratifications, acceptances and approves referred to in Article 37;
the accessions referved to in Article 38:

the date on which the Convention enters into force in accordance with Article 43;

the extensions referred to in Article 39;

the declarations referred to in Articles 38 and 40;

the reservations referred to in Article 24 and Article 26, third paragraph, and the
withdrawals referred to in Article 42:

7 the denunciations referred to in Article 44,

L= LR NP oS R

MADE at Suva this day of 2005.

Q. B. BALE
Attorney General
and Minister for Justice



