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RAM BALI ». REGINAM
[Fij1 CourT OF APPEAL AT SuvA (Sir Francis Adams, Acting President,
Trainor and Knox-Mawer, J]J/A), December 23rd, 1960]
AprpEAL No. 7 oF 1960
(Appeal from H.M. Supreme Court of Fiji—Hammett, J.)
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judge rejecting unanimous opinion of—misdirection in summing
whether substantial miscarriage of justice.

The appellant was tried (with another man who was acquitted) before a
Judge sitting with three assessors upon three charges of attempted murder.
In his defence the appellant put forward an alibi. In his summing up the
Judge asked the assessors, in the first place, whether they accepted the alibi,
and secondly whether they considered the appellant guilty or otherwise of
the offences charged. The first assessor said he did, the other two said
they did not accept the alibi. All three assessors considered the appellant
not guilty of the offences charged. In his judgment the trial Judge rejected
the alibi, and convicted the appellant, on the first two charges, of attempted
murder, and on the third charge, of wounding.

Two principle grounds of appeal were advanced against conviction.
Firstly, citing the judgment of the Fiji Court of Appeal in Ram Lal v. The
Queen (Criminal Appeal No. 3 of 1958), that there were no very good reasons
reflected in the evidence to justify the trial Judge in differing from the
unanimous opinion of the assessors. Secondly that there were misdirections
in the summing up as to the onus of proof in respect of the alibi put forward by
the appellant. The Judge had stated:

“ As I have already told you, the onus of proof rests on the prosecution,
but if the defence set up proves conclusively to your satisfaction that the
accused were elsewhere at the actual time the offence was committed, the
accused are entitled to be acquitted and there would be no need for you to
consider further the evidence of the actual shooting.™

It was argued that while it was correct to say that conclusive proof of an alibi
necessarily leads to an acquittal, this statement, standing alone, was likely to
be interpreted by laymen as meaning that an alibi requires to be proved
conclusively by the defence. It was also pointed out by the appellant that
when the Judge came to the consideration of the alibi he said “ If after
considering that evidence as a whole you do accept the alibi”, thereby
suggesting that actual acceptance of the alibi was necessary for an acquittal,
a contention supported, said the appellant, by the fact that the Judge had
intimated to the assessors that, aside from their general opinion upon whether
or not the charge had been proved, he wished to know specifically whether or
not they accepted the alibi.

Held—(1) It would be wrong to erect the passages cited from Ram Lal
v, The Queen into a general proposition applicable in all cases. In general, it
is enough if, as in the present case, the Judge proceeds on cogent and care-
fully reasoned grounds based on the evidence before him and his views as to
credibility of witnesses and other relevant considerations.
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M. Greenwood, Q.C., Attorney-General, for the Respondent.

_EIE:!_;;!J;\'];I g

Fhe appellant was tried, jointly with one Ishac ] Ali, on three charges of
attempted murder. The assessors were all of the opinion that Ishaq Al
was not guilty on all three char and the learned Judge asreed with the
assessors and acquitted him.

In regard to the appellant, the assessors were asked, in the first place,
whether they “ accepted ” hi--- alibi; and the first assessor answered that he
did not accept it, while the remaining two assessors acce pted it. There was
thus a majority opinion on |]1< part of the assessors accej

epting the appellant’s
alibi. But, notwithstanding the fact that one assessor did not accept the

alibi, the assessors were unanimously of opinion that the appellant was not
guilty of any of the three charges. In his judgment, the learned Judge
rejected the alibi, and held the appellant l-m Ity on the first two charges of
attempted murder. On the third charge, he held the appellant not guilty
of attempted murder, but guilty of the crime cuf wounding as defined by section
256 of the Penal Code. This third charge related to the wounding of one
Dharma Reddy, while the two other charges arose out of the “mmdun{a of
Subramaniam Pillay and Muthu Sami Pi illay respectively.

All three offences were alleged to have been committed at about 9 p.m.
on December 28th, 1959, the case for the Crown being that a number of men
came at that time to the compound of Subramaniam Pillay at Vitogo, where
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he lives with his sons and other persons in four houses. Some shots were fired,
and Subramaniam Pillay and Muthu Sami Pillay were hit by shot gun pellets
when they opened the doors of their houses. Dharma Reddy, who was
inside Muthu Sami Pillay’s house, was wounded slightly by the shot that
wounded Muthu Sami Pillay, and the learned Judge’s reason for not convicting
of attempted murder in respect of Dharma Reddy was that he found no evi-
dence of an intention to kill that person. He was, however, satisfied that
such intention had existed in regard to Subramaniam Pillay and Muthu Sami
Pillay.

Including certain grounds added by consent at the hearing, no less than
25 grounds of appeal have been put forward, though, not unnaturally, there
is a certain amount of overlapping.

In regard to some of the grounds of appeal, there is a preliminary applica-
tion, under section 17 of the Court of Appeal Ordinance, Cap. 3, for leave to
appeal, but decision of the question whether leave should be granted was
left over until after Counsel had been heard on the merits.

Each ground of appeal has been elaborately argued, but a good many
of the points that have been raised can be disposed of by some general
observations,

In regard to the suggestion that the learned trial Judge erred in law in
expressing opinions on matters of fact in the course of his summing up to
the assessors, thus committing himself to premature decisions on questions
of fact and disabling himself from receiving the aid of the assessors thereon,
we do not deem it necessary to consider the extent to which it may be proper
or permissible for a Judge to express opinions in the course of his summing
up, it being sufficient to say that, in our opinion, the learned Judge did not,
in the instant case, commit himself in advance to any final decisions, but
left himself free to reconsider everything in the light of the opinions that
might be expressed by the assessors. He had begun by directing the assessors
that they were not bound by his opinions on facts, and repeatedly made it
clear, as he went along, that the assessors were free to form their own opinions
notwithstanding his tentative suggestions. We consider that, in this con-
nection, the learned Judge did not at any stage go beyond reasonable and
proper limits, and that his summing up as a whole represented a per-
fectly fair endeavour to assist the assessors in evaluating the evidence. In
so far as the assessors may have rejected any particular opinion expressed or
suggested by the learned Judge on the facts of the case, this did not debar
him from repeating or relying on his own view in arriving at his final
decision. He was not bound, as was suggested by learned Counsel, to
confine himself in his judgment to new reasons that had not been put before
the assessors.

As to the contention that the learned Judge did not take into account the
oninions expressed by the assessors, we see no reason for holding that he
failed in this respect. = He stated expressly in his judgment that, in view of
the opinions of the assessors, he had reconsidered the evidence in the case,
and we see no reason to doubt that he did so in fact, and we find nothing,
in the judgment or elsewhere, to support the suggestion that he did not, or
that, in differing from the assessors’ opinions, he acted without due considera-
tion and deliberation.
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In discussing this particular matter, learned Counsel for the appellant cited
the unreported decision of this Court in Ram Lal v. The Queen (Criminal
Appeal No. 3 of 1958), of which copies were furnished to the Court; and he
relied in particular on the following passages in that judgment:

‘ In order to justify a Court in differing from the unanimous opinion
of the assessors who were in a favourable position to assess the reactions
of a man of the class and race they would find the accused to be, there
must be very good reasons reflected in the evidence before that Court.”

A trial Judge would require to find very good reasons indeed, re-
flected in the evidence, before being justified in differing from a
unanimous opinion of the assessors on such a question of fact.

It will be observed that, in both of these passages, the Court was careful
to limit its propositions to the particular sort of question which arose in that
case, namely, the probab ]& reactions to alleged provocation of a man of a
particular class rmd race; and this present Court does not doubt that, on
such a question, the _]!.Jr1--v ought not to differ from a unanimous opinion of
assessors unless he can find—and can find “ reflected in the evidence '’—
very good reasons for so doing. But it would be wrong to erect this into a
general proposition applicable in all cases. In general, it is r-]‘:ml':it if, as in
the present case, the Judge proceeds on cogent and carefully reasoned grounds
based on the evidence before him and his views as to credibility of \\ll[]t“‘" E
and other relevant considerations. It was argued that the learned Judge
had erred in failing to consider the evidence relating to each count separately,
and learned Counsel cited in support the case of R. v. Ba ey 1924 2 K.B. 300,
1924 All E.R. R. 466. That case was of an entirely different character, and
the ]amitiur'l is different where, as learned Counsel agreed is true here, the
whole of the evidence is relevant to all of the charges. In such circumstances
the necessity for separate consideration of the various charges is limited to
matters i respect of which there are differences between the charges. In
the present case, after reviewing the evidence in detail, the learned Judge did,
towards the close of his judgment, arrive at the point where he considered
each \"]i.il'i;t' separate ly in order to arrive at his decision on each 1'}a:|r';_‘_t-
and we are of the opinion that, in following this course, the learned Judg:
did in fact consider each char -ately to the extent that was necessary
in the circumstances of the case.

=L

A considerable number of the egrounds of appeal have reference to the
learned Judge's acce ptance or rejection of the evidence of particular witnesses.
Speaking generally, the suggestion was that he ought to have rejected the
evidence of one witness after another on various grounds: and it seemed
almost as if it were contended that, whenever a witness's testimony is open
to some serious criticism on any account at all, a trial Judge is bound to
reject his evidence entirely. The learned Judge did not in fact disregard
the various grounds on which the evidence of particular witnesses was open
to criticism and, without going into details, this Court is satisfied, for the
reasons given by the learned Judge, that he was justified in accepting the

evidence of those witnesses to the extent to which he did accept uml rely on
their evidence. Treating the entiretv of all such objections as a single ground
of appeal, the Court does not find that the learned Judge’s reliance on so
much of the evidence as he accepted was unreasonable, or that the views he
adopted were such as could not be supported having re "nd to the evidence,
wr that there was, in this respect, any wrong decision on any question of law
or any miscarriage of justice (vide section 18 of the Court of Appeal Ordinance,
Cap. 3).
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Turning now to another matter, exception was taken to the following
passage in the summing up, which, in view of the learned Judge’s statement
in his judgment that he had directed himself in accordance with the terms
of his summing up, may be regarded as incorporated in the judgment :—

" It is difficult however sitting in the security of this Court House, in a
township with the Police near at hand, sometimes, to appreciate fully the
feelings the people living outside a township may have—where there are
no tarsealed roads—where there are no lights on the roads or on the
tracks through the canefields and the countryside—and where a number
of cases of shooting and violence have been heard of—and where there is

little if any electric light in the houses and where dark nights are indeed
very dark.”

The relevant ground of appeal was to the effect that the learned Judge had
erred in law in taking judicial notice of such facts as are mentioned in that
passage. In his argument, however, learned Counsel for the appellant limited
himself to the contention that the learned Judge had no right to take judicial
notice of the way in which the feelings of people might be affected by such
circumstances in relation to the matter of giving information to the Police.
The Court doubts whether it can fairly be said that the passage in question
amounted to a finding of facts by way of judicial notice, but, in any event,
does not think that the learned Judge went further than he was entitled to
do. In regard to the reactions of people to such circumstances, human
nature is certainly a matter of which a Court of law is entitled to take judicial
notice.

In regard to such reliance as was placed on previous convictions and the
character and reputation of the appellant, those matters were brought out
by the defence, and were in no sense raised by the prosecution, and this Court
is of the opinion that they were not applied by the learned Judge beyond
the extent to which they were properly relevant.

The foregoing remarks sufficiently dispose of all grounds of appeal other
than ground No. 6 and certain grounds relating to the way in which the learned
Judge dealt with the alibi put forward by the appellant. These two matters

are of a more serious nature and have called for careful consideration by this
Court.

The complaint in ground No. 6 is that the learned Judge wrongfully dis-
allowed a certain question or questions put by Counsel for the defence in
cross-examination of the prosecution witness, Assistant Superintendent of
Police Wali Mohammed, on matters relating to the deliberations of a meeting
held at the Kisan Sangh Hall in Lautoka on January 2nd, 1960.

At that date only four clear days had elapsed since the commission of the
offences alleged herein. It is set out in the ground of appeal that, at this
meeting, the alibi of the second accused, Ishaq Ali was discussed, but it
would seem that there may also have been some discussion of the appellant’s
alibi. The meeting in question figured considerably in the cross-examination
of several of the prosecution witnesses, and, in regard to them, the matter
may have been relevant as going to their credit. It was only in the course
of the cross-examination of Wali Mohammed that the Court interfered, and,
in his argument before us, learned Counsel for the appellant did not suggest
that this particular matter would have any material bearing on his credit;
and it was not on any such ground that he endeavoured to justify his questions
in the discussion of them at the trial. The meeting had no direct relevance
to any issue in the case. When objection was first taken to the line that was
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being followed in the cross-examination of this witness, there was some
discussion between Counsel and the Court in the course of which certain
questions were allowed to be put to, and were answered by the witness.
Learned Counsel then put the question, ** Wx

else should invest

s a request made that someone
e this case instead of you ? . After some further dis-

cussion, the guestion was disallowed, as was also the next question put,

namely, ** Was there not a meeting between yvourself and Mr. Beatt and the

people of Vitogo about this ? *' An affirmative answer to that
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by the Court, but no further cross-examination on other topics would have

been permissible then without leave of the Court, and no such leave was
sought.

It is worthy of note that the grounds put forward before us in respect of
the disallowed question or questions differed rather materially from anything
said at the time to the learned Judge. This criticism may, perhaps, not be
fatal, but seems to us to be pertinent nevertheless.

We do not deem it necessary to arrive at a concluded opinion as to the
propriety or otherwise of the Judge’sintervention. We think it not unlikely
that the learned Judge may have acted quite properly in what he did. Baut,
however that may be, learned Counsel has failed to satisfy us that it involved
a miscarriage of justice, or raised any of the other grounds on which this
Court is authorized, under section 18 (1) of the Court of Appeal Ordinance,
Cap. 3, to allow an appeal. Even if we were to conclude, contrary to the
view to which we are inclined, that the learned Judge had erred in this
regard we are clearly of opinion that in this connexion * no substantial
miscarriage of justice has occurred,” and that, accordingly, under the proviso
to section 18 (1), the appeal should be dismissed in so far as it rests on this
ground. We are quite satisfied that the admission of any rejected question
and of any further questions that might naturally have arisen therefrom,
would have had no effect whatever on the decision of the case.

The remaining matter that requires to be considered is put in various ways
in several of the grounds of appeal, but amounts in substance to an allegation
of misdirection as to the onus of proof in respect of the alibi put forward
by the appellant. At an early stage in his summing up, the learned Judge
spoke as follows:—

“ Now as to the onus of proof. In this as in every criminal trial the
onus of proof rests on the Crown to prove the guilt of the accused beyond
reasonable doubt. If after considering the evidence as a whole you are
left in reasonable doubt as to the guilt of the accused it is yvour duty to
express the opinion that he is not guilty. It is only if you are satisfied
of the guilt of an accused beyond reasonable doubt that you are entitled
to express the opinion that he is guilty.”

At no stage did the learned Judge depart from or qualify this unexception-
able general direction as to the onus of proof; and it wiil be observed that
it is so expressed as to be capable of being applied in respect of an alibi or
any other matter raised by way of defence. It is, however, usual and proper,
in order to avoid possible misunderstanding, for a Judge directing a jury or
assessors to make some specific reference to the onus of proof in relation to
an alibi. Unfortunately, the learned Judge did not address himself to a full
formulation of the rule applicable to an alibi, and such references as he
subsequently made to the matter were, to say the least, capable of being
misunderstood. At one stage he said:—

" As I have already told you, the onus of proof rests on the prosecution,
but if the defence set up proves conclusively to your satisfaction that the
accused were elsewhere at the actual time the offence was committed,
the accused are entitled to be acquitted and there would be no need for
you to consider further the evidence of the actual shooting.”

It is technically correct to say, as the learned Judge said there, that con-
clusive proof of an alibi necessarily leads to acquittal. However, such a
statement, standing alone, is likely to be interpreted by laymen as meaning

that an 2
it probal
comment
stage in (
the risk o
to regard
the consi
“ 3 aitel
accused’y
that act
intimat¢
believe |
45568501
‘the oth
the ans

We a
well hay
might h
relating
prepare
would 1
acquitte
a reasor
ever, be
Judge w
merely
bound L
the first
stood tl
accepted
neverthe
of the ¢
ASSEsSSOrs
majority
detrimen
one—and
into decl
direction
been una
Judge m
opinion g
however,
in any w
accept, tl

In the
summing
with the *
from this
to himsel
words th:
decide wi
a careful

7




RaMm BALl v. Ri

JINAM

(o)

7

that an alibi requires to be proved conclusively by the defence. We think
it probable that the passage just quoted was intended only as a passing
comment, and that the learned Judge meant to revert to l}L( topic at a later
stage in order to obviate any 1u1~un=]wtmm:]mff' but he did not do so, and
’]LI’ risk of misunderstanding was so great that, in our opinion, it is only right
to regard this passage as a misdirection. When the learned Judge came to
the consideration of the alibi of the second accused, he used the expression

If after considering that evidence as a whole you do aceepf the second
accused’s alibi”’ ; and there is once again in those words the suggestion
that actual acceptance of an alibi is necessary. Finally, the learned Judge
intimated to the assessors that he wished to know whether or not you
elieve and accept the alibi of each accused in this case; ” and two of the
assessors responded by stating that they accepted the appellant’s alibi, and
the other by stating that he did not accepf it. The same word was used in
the answers of the assessors accepting the alibi of the second accused.

We are forced to the conclusion that had this been a trial by jury, it may
well have been necessary to quash the conviction on the ground that the jury
ght have understood, from the learned Judge’s direction, that the evidence
relating to the alibi might properly be disregarded unless the jury were
prepared to accept it as establishing the alibi, whereas a correct direction
would have been to the effect that the accused would be entitled to be
acquitted if the evidence relating to the alibi raised, in the minds of the i jury,
a reasonable doubt as to the guilt of the accused. The position may, how-
ever, be different in the case of a trial such as this. which is conducted by a
Judge with the aid of assessors whose u]sinjum expressed to the Judge are
merely advisory, the actual decision rest ing with the Judge, who i1s not
bound by the opinions of the assessors. In this connection, we observe in
the first place that, even assuming that the assessors may have misunder-
stood the learned Judge’s direction, the majority of them nevertheless
accepted the appellant’s alibi and that the assessor who did not accept it
nevertheless expressed the opinion that the appellant was not guilty of any
of the charges. In other words, the ‘-"Mhln:“lnm did not lead any of the
assessors to hold the appellant guilty on any charge, and did not prevent the
majority of them from actually accepting his alibi. The only conceivable
detriment to the appellant arising from the misdirection lies in the fact that
one—and one only—of the three assessors may perhaps have been misled
into declining to ““ accept "’ the alibi. It is possible that, had a different
direction been given, the acceptance of the alibi by the assessors might have
been unanimous, instead of being by a majority of two to one, and the learned
Judge might thus h: had to consider a somewhat stronger expression of
opinion on the part of the assessors in relation to the alibi. We are satisfied
however, that the learned Judge’s decision would not have been influenced
in any way if the dissentient assessor had acce pted, instead of declining to
accept, the alibi.

In the |1r‘ nent itself, the

arned Judge, in effect, incorporated his
summing up in his judgment by

stating, *‘ I have directed myself in accordance
with the terms of my summing up to the assessors . Mr. Koya has argued
from this that it must be inferred that 1 iLn F. arned Judge had also addressed
to himself the misdirection complained of in his su mming up. In other
words that he had misdirected himself. llu\,n-\m, we do not require to
decide whether this is a necessarv inference because the learned Judge, on

careful consideration of the evidence came emphatically to the affirmative
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conclusion that the alibi was false. His judgment, in so far as it related to
the alibi, did not depend in any degree whatsoever upon any question as to
the burden of proof, but was governed by his unhesitating acceptance of the
evidence for the prosecution in regard to the relevant facts, and by his
equally unhesitating rejection of the evidence tendered in support of the
alibi. - He believed the one set of witnesses and disbelieved the other.
Questions as to onus of proof arise where there is doubt as to the acceptance
or rejection of a particular proposition, and are irrelevant where the evidence
carries the mind of the tribunal to a positive conclusion in one direction or
the other.

In the present case, so far as the learned Judge’s judgment is concerned,
it seems to us that, even if he had misdirected himself as to the onus of proof
in relation to the alibi, this would not have been a fatal error, the reason
being that his conclusions on the facts were such that it never became neces-
sary for him to direct his mind to any question as to the weight to be given
to evidence that left it uncertain whether the alibi were true or false. He
held that the appellant and his witnesses had all given what he was quite
satisfied was false evidence in support of the alibi, and added, " 1 do not
accept their evidence concerning the first accused’s alibi at all.” He went
on to accept the evidence of certain prosecution witnesses, and to reject that
of the appellant and his witnesses, and ended his discussion of the facts by
saying, " I do not feel the slightest shadow of doubt in my mind about the
guilt of the first accused.” 1t is clear that, as the learned Attorney-General
submitted, the Judge did not in fact fall into any error arising from any
misconception as to the onus of proof.

Our conclusion is that, even if it were right to hold that the unsatisfactory
direction given to the assessors should be regarded as constituting a mis-
carriage of justice within the meaning of section 18 (1) of the Court of Appeal
Ordinance, Cap. 3, it is certain, in the circumstances of this case, that in the
words of the proviso to that subsection, ‘‘ no substantial miscatriage of
justice has occurred.”

For these reasons leave to appeal is refused where relevant, and, on matters
in respect of which such leave is not required, the appeal is dismissed.

We think we should make reference to the discussion which arose during
this hearing as to the function of this Court in considering an appeal against
the judgment of a Judge sitting with assessors. Section 246 of the Criminal
Procedure Code provides that the decision of the presiding Judge with the
aid of assessors on all matters arising upon the trial which in the case of a
trial by jury would be left to the decision of the jurors shall have the same
force and effect as the finding or verdict of a jury thereon. We think that
this provision does not necessarily mean that this Court’s function is exactly
the same as that of the Court of Criminal Appeal in England in reviewing
the verdict of a jury. It is true that this Court acts, like the English Court
of Criminal Appeal under the following provision :—

“ The Courf of Appeal on any such appeal against conviction shall
allow the appeal if they think that the verdict should be set aside on
the ground that it is unreasonable or cannot be supported having regard
to the evidence or that the judgment of the court before whom the
appellant was convicted should be set aside on the ground of a wrong
decision of any question of law or that on any ground there was a mis-
carriage of justice, and in any other case shall dismiss the appeal.”
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