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l, I hme h,1d an opportunity lo read a drafl of the jud,m1e11t ul' GoddanJ J. I agree wi1l1 

it There is nothing I can usd'ully add, 



Arnold, .I 

I have read Goddard J's Judgment in dmtt 

proposed. 

agree with iL and witl1 the orders 

Goddard, J 

.1. The petitioner 1,leaded not guilty to one count of murder and was tried bdorc n judgt: 

4. 

5. 

and a pane-I or assessors. rhe 

returned a unanimous vcnlicl or guilty and the trial judge co11vic1ed the petitioner. 

The particulars of rhe were that on 7 November 2014 al Sigatuka he munk:red 

his conviction he 

was sentenct!d to Efo imprisonment vvith a minimum t~rm of I 6 yc1:irs, 

The petitioner applied li:,r leuw to appeal his c·onviction 011 two «n""'"" Fir,t. that 

the learned trial judge had lnikd to 

the in his cat11ion 

guiJe the as,es,ors 011 how l\J approach 

and nn the wdght to be attad1e<l to his 

confession. which he disputeJ. Second. that the learned trial judge bad in l.J\V 

and in fac1 by not puttfng his case to the assessors In a 

manner. 

haluneed and objective 

I !is application was heard by a single :\ppcal Courl judge 

mar.ter then came bei\ire a full Court nl'/\pp1eal. rI1e p,:tilioner represented himsdf 

and altl10ugh the appeal judges were not entirdy clear ab,mt the exact nature ol' the 

gwumls upon which he was relying. took gn:at care to examine his 1cn,evam:es 

closdy to ensure th<:) fully understuod th;; basis of bis appeal anJ to accord him a foir 

and thorough hearing. 

7. following the Jismissal oC his appeal by the Full Court. the pditioner filed a pdi1ion 

fr1r special to appeal to this (\1urt on three grounds. articulineJ u-, l<1lluws: 



"a) GROUND I 
Did the petitioner had ji1it· trial in murr when his !rial was held in 
absenria witluu,1 hcing/i1/ly sati11ied 10 complete. andfidtil 1/ie mm1da1e 
re,1uire in secrion /.//:!/ /hi o( 1/J,· rnns/iiution in _1;r,os1m1·.;z the 
nPti:,,,,,.,,,,. ·s right /0 health 

hi GROUND2. 
Oid !he petilionf!r hod at,:ir 1ric1I in cow·1 when 1/,i.1 ,,,,,,,,,,., .. wa, 1101 
hei11gjitl6jocili101ed at rhe triul regarding the wilhdrawal it! m11, viwl 
documcni i,e, the cell ditu:v t{/ier it ha., heen nwnermt,,·(i' reqw.nded in 
wurt hetilre !he /rial. 

cl GROUND3 
Did rhe peritioner had a/i//r rriai ill court whrn the /can1c•d tc!spon,h-111 
did not produce any proql in couri rjn thl! exttc'f positions h1.'!d hy the 
deceased 's mouth and petitioner·_, /isl at rhc time ,?f the itn/htt:t 
which hrokr that riKhl interior uuxi/i,u:r h1111e o(the .i., ... .,,.,,,.,,i 

/ l'oilll I/ 9/ u(the FCI judr,menl l 

I'hc chrormlo!!,,v of facts 

The following are the facts as adduced in 

9. Tracey O'Brien was last seen alive in the very early hours oP November 101..j The 

last sighting of was in company with the petitioner nc,.r the 

Village in Sigawka, sometime alkr I J0am. Both had 

driver~ 

drnppcd 

i.·ut tu Vunavutu 

10, During the previous evening of 6 ~f1\cmb-:r_ !he !'WO of th~rn ·,vt::rt~ seen Jrinking 

tngcther and with r1thcr friends al the Deep Sea and 

The deceased \\as upset about .in argurn<:nl with hcT pcinncr earl that da) and said 

he had assm11ted l1cr, During lbe comse of th,· evening she was seen w bccoi11e 

extremely intoxicated. to 1hc cx1cnt that one of!he witnesses endem 10 persuade 

her to stay mer at the Deep Sea Nightclub ln it uff Ifowcvuc 1hc pdilion<:r 

imervencd and look 1hc deceased away "ith ilim. n1is was c11 around lam nn 7 

l 1. The security guard al the nightcl,1b spoke l<J the p,·titioncr is he'"" d,,sing the cluf, 

at lam. He spoke with him again whik h: '"" waiting at 1he Total Sen ice lasi Station 
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with the European lady he bad hecn drinking with< The security guard asked the 

petitioner how they were i;wning back and he said they were waiting for transport. 

12. At around 1 <30 am the petitioner and deceased 11<cI\: sc·en by a friend, fliesa Hnnimo, 

boarding a taxi together to go back lo the tr vi Hages< 

13, 

14< 

According w the driver. the woman passenger asked him lo drop her off al 

Vunavlllu but the petitioner was sa11rw that he wanted them to gel out at 

Village lo at house< The driver said the two or them were arguing abuut this 

continuously du.ring the Wlien ,hey reached !lie short ml !o Vmmvuiu the; 

told hi rn to the car. 

When the vehicle sto[1ped< the petitioner ww1lcd to out with the woman but 

was resisting and said her residence was further ahead< The 

to om of the car despite her reluctance because tlie petitioner had her black CPlnured 

hnndhag hanging from his shoulder and he was pulling by the hand< The 

latcr idenli tied the handbag he had seen hanging from the petitioner's shoulder as the 

bug recovered from the scene where the ,b:eased's body was found. 

15< Another taxi driver. Sireli Kunasina< had also nbserwd the pctitirnicr um! tbe rkce11sed 

near the Total Service Taxi Station al Sigawka at ,1round 1 am on 7 Novcrnhcr< He 

said. at the time. the d<!ecas~>d appeared to pushing petitioner awa:, and both 

looked drunk< Later Sire Ii suw them hoth as they \\\::re oul of u taxi near 

the short cut to Vunavutu Village< Sireli is unlikely to be mistaken anolll his 

ide11tifo:atio11. as both the deceased the petitions:r were kn01vn tu him< Later. m 

around 5am. Sircli drove hack to til.: same short cut where he had mTangcd to pick up 

,woof his friends. llik0na v,,dogo and Luri1m, Bol,i. As his friends wm: gelling in!n 

thc- taxi the petitioner appeard aml also gut inlo the c\11 of thc,m ,wre drinking< 

Sirdi inquired of the petitioner about 1lie woman he had seen him with earlier bu1 the 

petitiun"r had an injury to his hand wllicll '""' wrapped with a cloth< The passenger 

flikena Vudogo gave similar evidence. lk said wll<:en the., anivcd at thdr Jcstinaticm 

th.:y continu,;;d drinking tmd tht: petitioucr slarted tn cry< I le: noticed a bloody miury 

<Jl1 the pc!itioncr<s knuckles< 



16. On IO November Tracey ffBrien·s body was found by a farmer i.11 bushes 011 his farm 

near Vunavutu Village. The police were notilie,L the scene cxami ncd and the body 

photographed in situ together with a white skirt found hidden nearby. A bandbug 

identi tied by a number of witnesses as belonging to the dccc;:ised was also later 

recovered from the att·a. A postmortem examination was carried om aml the bod: 

identified as that of Tracey O'Brien by partner Josnia Cokaibusa. Mr Cokaibusu 

also .identified items found ncanhc body as bdoi1ging to her. 

17 When the petitioner heard 011 IO Nowmbcr that O'Brieo·s body had been 

found. he ldt the area and !led tn a n::motc village in the interior ofNmosa. !k was 

located there by po lieu on 14 November and brought do» n tn Siga1.,1lrn Police M:111,111 

Ile complained that he was a5:;au1ltc:cl by police officers on !he journey down to the 

Station. 

18. The arresting party arrived at the St,ition at I hour:;, petitioner was proc,cssed. 

which included documcntmion of ,m; visible injurk,. l'lmtograpll, his right l1and 

were tak1;;11 to record injuries that were evid1::nl 011 that !le was then csconed lo 

SigatDka Hospital where his lmmls M,re c,;amineJ by l1 mc-clkctl prnetitioner. Dr 

Zibrnn. The history relawdto the doctor was of an assault un a iaJy two earlier. 

Dr Zibmn said ihc pe.titioncr did 1101 complain or anything other lhnn ,he pain in his 

19. 

20, 

right knuckles and appeared calm, right 

joint of the ring finger was painllil lo touch and there was swdling. of the middle and 

rint, finger knuckle. in the Doctor·s opinion the injury to the petiti,mer's knuckles 

was not an acme injury and \vas the result ot' n blunt trauma. An x-ray or the 

petitioner's hand revealed no frnclnrcs. rhis 

the Slation d 

!1i the hospital w;1s ciPCIHllCnted i11 

The petitioner 11as in1enicwcd over a period of three 

2014. 

On 16 November police cmricd out a scene rcconstruc1ion with the as:s1swr1cc uf tl1c 

pditioner. Al the scene he poimed out <'hc,rc the assault had taken place. where the 
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deeeased's blouse was and where he had lhrown hL'r handbag a!kr he had re1mmxJ 

the money from the waller inside it. 

21. On 17 NovembeT. al his request. 1he petitioner was tal1en back to Siga1oka l lospital 

where he was examined by Dr Ned.am Pillay for injuries consistc111 with assaults by 

police. The doctor was unable to lind any injuries w tbe petitioner's stomach and chest 

and none were· evident on x-ray ,,r abdominal s,·an .. Dr Pillay found the petilion,,r to 

be well oriented and not in obvious distress. !k did n,ll complain of any pain. 

Tile cause of death 

rl1e postmortem examination was carried out on the dcceuscd·s body on [ I Nowmber 

by a doctor uttaclicd to the forensic sc,cr,cc of Fiji Pu.lice. ;\,:cc,rdmc to the: 

findings of this mcdicul examiner. b) the time !he body was found it. was already in 

an advanced stare of putrefaction and ,kgradation, l m those reasons the exact ,::wsc 

of death could nut be ascertained. The t111:dical evidence cstahlishcd howcvc·r that the 

deceased had sulforcd a facial 

dental pathologist had 

was as follows: 

prior In her death. The opinion of a forensk 

,.,. J'w: mentioned abott! the examination of rhe right upper /f'unf or 
bone «·h/c/1 is [ mentioned here 1h,: righ1 illlcrf,w[sk] ,111,i/iw:vlsic J bone,. 
which f:., husicul!y here, ihere 1ras a thteture nmcd and lherc1 wa>, 
perimorfern missing that is teeth <ftht.·ji'rml upr1er goes misxin~ m:cording!y 
and I nu:nfionetl here perimortcrn, meaning it H'as near or oround rhe 

death and also ne,ctu•1se of as no1cd hy the Foren,.,-ic Patho!og1s! the 
degree t?/ lunx the teeth n'as 1nuving 1ha1 {-,' also 1rirh that am! thv mi)\\ing 
teeth and thc:jh:clwY.: I mt:!niion ihal thh were consis1enr with !he pdvsihi/ity 
tt{ considerahle bhmi jlwce rrawna and there_/i:>re look in.'< al rhe cause of 
death the direct Clll!Se o/ dcctrh tn:' cuuldn ·, asccrltlin ber.·twse !he 
extreme plllr~!i1clio111wied how,,rer I highlighted Ifie Jll"<'.1ence of 
1ha1_fi-ac111rc n/lhe rig/11 imeriar n/1he a11xilim:r ll/lnr. thai 1s all sil: · 

The petitioner's confession during his e:aution interview 

During his caution int1:rview al Sigatoka ['oliee Station. the pctiuoncr ga1c a detailed 

and graphic account or events immcdhut'ly prim to the Jcecased' s death. including 

his motivation and tht:< anger h(,; fd1 tnwards h(,'f und of -:vents immedimd: 

subsequent This included the rmH;ing of lier bndy and the' di,pusilion of 1urious 



personal items belonging to lier. The description he gave was in sueh singular detail 

that it is unlikely to have been within the kn\lwkdgc of anyone other than the 

perpetrator, Of the episode he said: 

"A: ,, I w,tlk,,d uutfi'um her then she pulled me u11d L'l'icd and M/\' 110/ to 
leuve her and she realfy meims relwionship And I pushed her 
verv hard and l did m11 like Sheji:/1 tu ihe .~1wm,l l was shmding 

wa1chi11g her 011 the ground and my mind flash lo who/ told 
me 1ha1 this wrm1w1 is a /im: She is a liar She is a use1: She is o swcer 
talker: Ei·er.vthing had about he 1: 5Nie 1t as rlu: om! H:fw lzav,' heen 
hackslapping Joe in the husiness we ahow /Ii es1ahlish, She Hlis ,1 
!'l'l'l'ti!r )l'()/11(//t And she WU/1/S en:rvthing 1 u/so rel!IC'fl!het thuf Jue 
told nw we to get rid r!(hcr and also revenge. (ht(\> tu Joe hott'er.er 
she also lied to me _Nlt me wages. that she nct•1;r pay trtt' it!! the had 
thinl{s rhcll she' have done lo me 

Q, What happened t//Wr 1/ia/1 

A: She was .,1ill on the grmmd am1 al! thns-c H-·onb; were on my mind. 
She stouJ up and fried !o sa,v someihing to mt\ hw I then told her Jo 

shut 11p beeaase she is a liar ! wus n'alivpisscd ot/'wi1h her 1ha1 night 
She Sloud up um/ said 1ha1 she a'a/1/ed 10 fim,e sex trilh me, 0111 
1 refi1scd lo hare sex and l p1mch,:d her 011 the mouth Slw threw her 
lefi leg and hand IUll'ard, me und ! look ammu/ lo see anyone w,1s 
there hur 1 never saw unyrme, l tHJ,\ worried !u.:caui\'i..' the road which 
was, she ,ras Iring dr.Mn were 1111mwl/1 used hy the ,·ii/ages hr 
shortcw, 

Whal happened airer 1har:1 

A: I can:v her up, pw her 011 my shoulder and tvok her to w1w11cr place 
dbout 30 to 35 metres ji-om the _-:,,Jwrtcut "Where t put her down on tht' 
ground 13y thot ti,ne she 1Fas unconscious Am she was still hreathing, 
I tlwughr o(whm Joe 10/J me,for me /11 kill her then I nm gel h'1ck imo 
businr!x\ aguin and sharelwlcier trit/J hinL Thor morivtUn me tu prev.\ 
her throat ve1y hm'U u,;fng n~v holh ,,,,nn until there H'os no ulher 
nwvemenl b111 she was will hrea!hing And 1 used my miler sight my 
righ1fel'I 1o her neck ro sut/ocme her ,1/rer u while 1 mm.·c 1;•e1 and 
al times she was not mo,·ing f tried tn carry a}!ain hul I could smc!! 
the I rhen wok h<:r skirt and her shit iJ(l and r,:orri.,..,tf ro 
wwlhcr place where I dump ha about metres 

lf'haf clothes wa., weorinf.() H:irs sJ1!! H'euring a paniiP:; 
t'Vhen I took qflher rikin sh1.: ~nts not \!'earing any punty. ;,};e wus lusr 
weor,mv u skirt. 

l'Vhere did you place her .,kin a/fer you \Fipe lwr shit? 
A: I dumped ii new' the gale, 

Q,' IV/uu ht1ppened after 1h111:' 

7 



,i: Later l realised I 1rt15 carrying her h/ock hag I 11p!!11ed ii and sho1red 
. ,,, I wok oltl mo11t:y and 1/m111 1he hug wirh her purse in 1hc h11sh 

she 1rns lying down .Ind lfiiliowcd the slwr1c1111owurd1 !he 
rnain road to lniy some more heerx rhe shop, Ylwp H-'a\ c/:r1sf!d 
then I CWIU! ,1m1111d the fligh,rnJ H1tcre ! me! Bill flicks. Lorima 
ire go! oflwi!h Tracey.,, 

The Petitioner's charge statement 

24, In his charge slatemenl, made 10 a Justice oflhc Peace aml Parnlcgal Of!k,·r known 

w the petitioner. he verified the admissions he had 11rnde to the police in his camion 

ir1terview. including bis explanation of events on tbe fatal night m1d his physical mrac·k 

on the deceased in the hours of the following morning, lk umlirmed what. he 

had already said, th11t the allaek began \\ i1h him punching her in the mouth 1,as 

fi:1Howed by the infliction offr1rlher violent means b, ,vllkh he inlendcd to bring aboul 

her death. lie also spoke about the CPI1e,,a11ng of her body at'terwards. While making 

this eonfossion lo the Justice or the Pcaee, the petitioner is said to lmve broken down 

in tears. 

Tht' l'~titioncr's case before lhe Court of Appeal 

Fol101Ying the refusal of ka1 e ro appeal by single judge in ll/, 

filed lc,ur grounds of appeal fr,r hctiring by the rull Court of /1.ppcuL Thes<: grounds 

signitkamly overluppcd anJ were 

to a question during his caL1tion interview, 

interview. which is n:corded as l,)ilows: 

"Q!J6, 
Q Do you ii'/sh to make an_y comphlint heJon: we resume 1rith our interTicw? 
A Yes" 

On 27 July 20~2. the pc1itio11er filed an amended applkatic,11 t,, c,11h:m\;~ his appeal 

pursuing only t1tvo of his grounds. which he artk:ulut.t:d as: 

That 1he /eamed trialjudge had erred in I.aw u11d in/au ,rhen fie miw/itec!cd 
himscff'and the as.\essors rhat rhc intcrdnr st~fh'/Jh'lll it a, recunied under a 
lar1:fu! and!Uir manner il'!thow con,idering the uppelfan/ \ i1lfcre,.,f in Ja,-ticc 
under t/ltesHorr J 16 l!lfhr imi!rrien-' siu!enwnt hcfhre ihe appulhmt cnuld en:n 
n-ittkc any other ¾el(-incrirnfnctlittg cotrf(,s5,ion in rhdt parti1,,:u!ar irttetrieH 
sratemenr. 



27. 

111m the leunwd trial judge had erred in L,m un,/ in /i1c/ to ncgolc and 
uhstruct the specific in.fi11i1iw Cll/1/etl/ <fW!slimt I 16 the ca11riun /1t1,·1Ticn 
evidence wilhow enquiring its po•.1s1mc sign!'ficunccr In o Jah: ohfective, and 
halance manner " 

In support. the petitioner cited the ,1e,:1s1011 of this Cow, i11 Mava v Stau [ 20151 

FJSC 30: C/\ V009.2015 ( 2J October 20!51. reforring in particular lo the opinion 

of Gates Pin p,m1graph 1: 

m,Y J}Ort, f rear.:h the view thut the l!S.\(;.',\'SUJ'.\' shrmld r111·ecrca h.1 
rhe judge /11 his summing up Iha/ if lh(\' are 1101 suli,\fin/ tlwt the 
cm1f(:ssion wa, given l'olwuarily, in rhe sen;,,I! Jhai it was uhhtinl!d 
wi1huu1 oppressitm. il/-1n·mm,·m ur imiucemcnts, or conclude 1h,11 it 
nWJ' not huvt! hr::en given voluntari(r, th(\' should disregord it 
alwgcthc!'. " 

28, I'he Court t)f /\rr~al took grGU can:~ in e;,,;,amining the pl!titiunt.:'.(s nt.;~\.\ grounds uf 

appeal. which the: foun<l not entirely clear as to their exact naturc, I luwe1cr. the 

19. 

}0. 

Court tclt to discern during the hearing thm the petitioner's 

him al •rial and on 

convicted, was his c,rntion interviccw an<l ,,.ml't·ssion at Sigatoka Poh,c Station. rl1c 

petitioner believed tl1c trial judge had erred i.11 aH,m ing these inw nidcncc. 

The gravamen the petitioner's complaint was his belief answer tu question 

126 in the caution statement v1as '''°"""""° that his cunlession had been ubtained under 

duress. lie alkgcd he had hecn subjcucd 10 degrading and cruel lreulmcnt during this 

interview. indud.ing being assaulled by police ofikers 011 his chest and ahdome11. 

He also al lcged th-, intcr\'iewer had not informei.J him ufhis right to remain silent. 

ofjusrice. Contrar)' hJ 1his assen ion h,1<vcver. tile Court thereby cm1sing a m,sc,,m 

of Appeal found the transcript of the caw ion imcr,ie,, cnntained frequent wctrn,m,, 

and reminder, hy the intcrvic'ving otlic1:r about his right t<l rcrm,in silent the 

transcript riccords. the: full flwm of .:ai.rt.ion \\/as appropriaLd; udrninistcrcd tu tlK' 

pctitiont:r at the outset and was rcricalcu 

occasions. 1:ndeed. the Conn of Appeal referred to the nunther 

appeared in the transcript as "like a chonb ... appearing intcrmitlcmlv Llm1ugl10m the 

.:aution lntt:rvievv'", 



3 l. In relation to the question and answer recorded as I lhe Court or Appeal 

noted the unequivocal 1uwre of the appellam ·s answers w quest inns I JI 

which were put to him immediately allerwards. In addition. the pU1 when 

the interview re,;ommenced alkr a short well:in: break were instructi\e. lh: relevant 

part of the record is as tolfows: 

A: 

Qtr. 
A. 

Q/28 

A: 

Q/1() 
A.· 

J 71!5hrs 

/81!5hrs 

QIJO. 

Q/31: 

A 

Q/31 
:l. 

I i,rmdd like tu adrici! you that you still under caw ion. you ure nm 
ohligcd 10 say anything un!c.n ynu wish 10 do so hut .,ay 
may he J}lll imu liriting am/ in ev,,11er1ce. Do you 11ndersta11d 
thm> 

Do you wish tu make uny l'<Hnplttinr b1..-!/m1:· we resumi_' r-ri!h our 
interview? 
}{!S. 

.ls you sliilcd in QI/ I .n>li /ward all the cw11plC1i11t 
1-Vhat was our i.menl/011? 

Vi·om 1ha1 f k11u1r !ltt11 

parrner 

fV!wn did you go home! 
",(fter OW' conversation cmd ire Wt:Te tired as we hoth drunk then 
we stuod up looking Irunspnrl iu drop us uf Vitthi\'utu villa;:,e, 

h//i!rview suspended/hr L/.,yd Richard Senikaucura lo /!(Ire rcs1 and 
request.:•d to sec his hrother nanu.' H-'ilisoni f!dor 
ln1erriew resumed 'rFitfw111 W1J · comp!oint. 

l ,.,-,w/d like 10 advi,c V()II rhat _1011 .,11i! 

r1h!f,ged lo say af!yfhing unless _you idsh to do ,,o hut H hu! yuu SU} 

rnay h,_i pt.ff into HTilins: or1t! in evidem.'c. /}o you tmd,,n·tand 
,hat:' 

Do you ivish lo make dlZJ' comphtfnr h1,.,:f(J1·c !1'e t"t:snme wi1h our 

interdeH-} 
cret~rlhin:;.:. ;,,. tine 

Are you phyvh·t.J/fr und nffntu/(1 tir lo continue ¥rith the irm:rvit:H' 
}Cs, " 
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32. Ultimately. the Com1 of Appeal found no violatin11 of the petitioner's rights in ilis 

caution interview and was .satislied the trial judge had cmcl'ully pmhed the issue of 

voluntariness. ffowewr. the Court made no reference to any misdirection in term, ot 

M.ava. Dismissing the appeal. the Court concluded that · ii i.1 nu/ 1/u: cu.r,kssim1 

o/the appe!lanl Ihm had /wen f1)1mda1i1m upon which th,• pmsern1im1 had /)ff/// up 

its cave: m•ailahle circ11111s1wuia/ evidrnci: cm,pled trith 

Ille appellum. ptior lo /tie' commission ()( rite a/me und a/ierwar,h lhc medico/ 

t:vidence and the other slrrmn (l evidenn: and their cuncumiumcc would ti 

he raised· 

Discu:;sion 

There is no diJubt that the gi,..:n hy the trial ,iudge 011 the issue 

voluntariness of !he petitiom•r's caution statement JiJ not conform with the decision 

or the Supreme Court in ,'vlava. In the assessors on the issue ol' 

,,,Iuntariness. th~ trial Judge had 

"18. l! is j{,,r you lo assi!,\S what i-ndghl should ht g,l1•en to his r..'1,Wfhm 

interview, dwrge s1ateme1111111t! lhe sll//cme/11 lo ihi! JI' )im mav 
r..:t.nnparc the ei·idew.:e led in 1hfi-.,, 1ria! and the cau!ion imerd!!H' or tbc 
ac,c·m1'd to see (lthi:.> had made a lruth/t1! .\'f,;Ut!HU!J1f fifpolh:e 
Whm weight yuu i:hm1sc to the i/11<'1'\'icH made hy the ,1c·,·11.,,·d is a 
mauer entirely }:ou. ((vou ,·ons,·derit to wrrfdiahh~ r!ither Aecausc 
the police' usst.1ll!rJd and i!l~trc1.tted the uccused, or h,s,er11,w the uccused 

himselftold lies 101wlicc·. rhen w1111111.1,v think rh,11 vou c'amml pw much 
1n:il(h! on 1hem CJ1 <11/ 1( /wH'ever you consiJt!I' iltt111 lo he re!ial>le 
records -what !lw at'r..'1tsed said ro police, then you may 1hey 
contain imporiam stali!tnents o_f\rhat t.tlll'J;i,,!d(r ut'CW'r<.1d that night " 

The issue uf u Maya misdirection had been n,ised b, counsel in the peti1ioncr·s 

npplicntion Jor 

although the had not used the same tennino!ngy as srtpulatcd in~. he 

had n.everthckss " ,drfi:e/n/ the same poim n'/th rh,· .-hsessors thdt ((1he t'nnjetrion 

~vas ohrained in w1 improper manner rhat they vlmu!d nu! ,ghe 11·1.:iglu to it or thdt 

the principles laid dmrn m :W111•a II State." 

! ! 



35. Clearly that is hot a correct analysis. ·rhc full Court UiJ lh)t question tbl.;.'. rl?asoning of 

the singk judge or dire,tly address tlle misdirection of tile trinl judge m make Hll) 

reference to the decision in Mava. !he Court did however incorporate into the 

judgment the paragraphs in the stmm1ing up thal immediately pre,,·ded the impugned 

36. 

volunwrincss: 

I 6, You havr..) hefore you the cawion interview the ch,1rge s1t1lemeni 

c{the accused in ffhir.:h he made those admissiens, You heard accu\·ed 
g1vu1g in Court, } ·ou also lu:ard oth(1r e1·idenc·e incltuling rhttt 
r~fnro ductorx ivho hud t:Yarnined him in-,mediatc£r qttcr !he arrt:.\J and 
a/fer 1he !nterriew 

I~. Kunaika, the JP had a!i'o recorded a srufr:n1ew fn 1rl1ich rhe 
has m,u!.:: some r:.ulmissions. Thal slatcmi:!nl had been 

recorded w o Police S1a1ion on" rct/iiest hv pulicc r1fticas. n,c JP 
Afr, Kunaika said ihu; accused f.,;tH'f his s/aternent vn his oirn/f-i.:e trill 
cll.T111e,Jun the other hand ,\i!J'.~ that he made 1ho.,e adntr\,ions tau/er 

I 8, Ir ls you 10 u~·s1;::.-s 11-1101 ,,fwuld be gir.:n to his (,:uution 
interview, churg;c statement the staten-1!..'nf to the Jr rou 
may compare the eridcncl;' led In thrs trial an,i the cttution inre1Ticu 
of'th1:.'. acclf.¾'t!d to sec [(1he accused had tnmle a trzlfi?/l;/ sfuten1en1 to 
po!ir...:e. ?Vhat H'!:'igln you chcwse to the intvn'iew flu1de hy the 
m:, ·111,eil is a nwller e11iire!r/or yl!u, !(you rnmider fr /u 1mrc!iah!c 
either hecause !ht' police ussaulre-d and !!!~treated the a1 .. :cust'd or 
becwt.\'e the w::cused himself told lie.~- to po!ic'e, thvnyou may tl'hlf 
you cannot plil mud, H\::iKhi on fht!m at oft J(ho'n'et·er you constder 
them 10 he rel'W,'JI<' net.mm <!(what 1hc accused said w police. 1hc11 

you mav 1hink 1hw rhey cun1£1in impor/'1nl sh/h'mcnls u(whol affc,gedly 
occwTcd that nighr. 

The petitionc:r has not sought lh.: ,pedal ofthb Collrt to any prcjudkiul 

unlikely that misdirection alone w,.wld hme affocted the scrdicl at trial or the 

outcome of the appeal. as it is ckar tile trial fudge did 11(\l resile from his vnir dire 

findings that the pctiti,111e(s admissions were made v,,luntnrily. it is fu11hcr clear. 

fn•m both tht: smnming up anJ th1:.· rt.::ason:~ fi.>r vcnJk.l. Linn the jt11.Jgt: had taken 

considcrabl1: eare in considering the totality 

adn1ission$ were only a part. 



Jurisdiction for granting special !cave lo appeal tu !lie Supreme Court 

37, Under section 98(4) of the Constitution of Fiji. an appeal from a linal judgment of the 

40. 

Court of Appeal can brought by the of this Court I he granting of k;:ivc 

is a discretionary matter, 

Under section 

matter unless: 

) of the muM not granted in a cri111i11al 

{a) a question of general kgal importance is involved: 
tb) a subsumtial question of principlt: a!Tccting the adminismuion or 

criminal justice is involved: or 
tc) su!L1stn111rn1 and grave injustice nrn:; mt,,,rw,,;c, oecut. 

Th~ only provision of poss,me n:levtrnce in this r..:asc is 

\Vhat might. constiwtc a sutisttm grave injti!itkl' wns considt~red 

Committee the l'ri vy Council in Re Dillet ( I 887) 12 App Cases 

the Judicial 

at 467. m1 

appeal from the Supreme of British Honduras. In Re l)i!lct, their Lordships hdd 

that, in considering a grant ofs11'ce1a1 lcnw lo appeaL criminal pr,:Jc1,e,1rng, would not 

(~{le!!,al process, or by some 1:io!atitm 

substantial Ltml grave infttslfr.\! has 

principl,:s (lf1Jat11ral 

done. ,, 

The petitioner's application for speci:tl k:nc to appeal 

first ground 

41. Under lirsl ground ul' app,'.al the pc>ti1io11er 

(2) (hJ I I) ofthe Constitution 1,ere violaied 

1u /w,ilth'' !n this 

the petitioner eomcnded he \\as unable to ,mend the 11r:it 

bedridden witl1 a perianal abscess and \\:IS undergoing medical treatment lk de11ieJ 

he was evading the hearing and pleads scclions 14 (2) (h) (I) and 38 r I) (2) ,)r the 

Constitution: 

4 1 Rights of ll<'c11,cd pcrsom 

SecJlunl-1 - fh!rwm clu::rged ,ritlt an ufknt.·c the right~ lo 

he present H'hl!n heing tried u1dl!.\',\ ~ rf.J the conn f\' satisfied then ,he {N!t.Wm 

13 



hus heen sen·ed H'ith a swwnons nr similar r;n;ccss requiring his or he1 
tUlendance af the trial and hos elm.sen not to t.Wemi ' 

4 3, Right to health 

''.'S'ection JR { I j The SJatt.:' muw lakt! reasonuh!c !fh,:aslfn'.\ within ft, 
available resources to achieve the progressive n:'tJ!isulfon q/tfte right o(tTt'r_l' 

person to hea!rh and 10 the condirfrms ,1ruljl1ci1ities nen:x,.,,·ury to }.;Whl hett!rh 
and lo lwallh care services, i11c/uding reprod11c11h: hcalrh care. 121 ,,/ person 
must no! he denied i!tnergemy medical trewmenr" 

44, There i.s on merit in this ground of appeal. As is clear from the I ligh Cnltrt r~cord, the 

petitioner had absconded nn 25 July 20! 6 \\hi le on bniL the dak hi, trial wm; due to 

commence. He was \\ell uware of that date. having becll present in Coun with his 

legal aid counsel on 18 July wl1en !he trial date was cnnfirmcd am! wl1cn it WI\$ ulso 

confirmed that the trial \\mild commenc'c wi!h a \oirdire hearing into the· ,1dmissibilily 

oftbe confessions in his camion statement 

45. In an affidavit sworn for rhc Coun, his legal aid counsel said he had met with her the 

day before the trial \\HS to begin (SunJ,11 ]-I July}. ID !inalisc hi.s instructions for the 

voir d.ire hearing the next day_ This meeting appure111ly look place at the Sigatok,:, 

Polict" Stmion where the petitioner was being held on ,1 hrc,ad1 of' bail charge. At the 

meeting he made nn referen..:e lo any health or other issrn: that rn~ght pri.:vcnt his 

appearance the following day. 

46. Un tl1\1 petitioner's failLm: w appear un '.:5 July fot· the cn1m11c11ccm,·m nf triaL the 

Court was ad\ ised that hs:, haJ b~en arrested earlier lhal ,b} and \,,,uld be brought 

before the Sigulnka 'vlagistratc's Court th,n same da,, rl1c: Judge then mndc an ,1rd<:1 

for the niir dfrc h,·al'ing to he• "n•7tixe,r for the li•llo\\ing da1, 26 Jul}, Dc,fo11cc 

counsel, in lier ,11tidn,it ,aid the petitioner came into her cJlfo:c that uftcrnoon. 25 Jul1 

having been grwtcd bail that morning lU Ltpli Ii u copy ,1f ajudgment lw had rcqucst6L 

rherc, is n,! c,i,kncc that he nHtdc mcn1io11 ofan:, health i,,rne during that ,isil either. 

The next m,,ming, 26 July, the p,•1i1io1t<'r again faikd to appear, ha, ing arparcntl} 

absconded while on the fresh hail granted t,i him b:, the Ma!,'blmlc ,, Court. l'h,, .lud;:e 

stood lh<: rnir dire hearine,t down utttil 12.30pm hi gi, e him time to appear. \\ hen the 

petitioner had not appeared h) that rime the' Swtc: applied li,r the trial In pmccecl "' 

ahsemia. After hcuring submissions from c,mnscl for both sicks the Judge made an 



order for the trial to proceed i11 absentia and issued" bc:11d1 warrant l,1r th,· petitioner's 

arrest ln her alfafavit. deknce counsel sd out the train elf events as follows: 

Accused Uoyd Semkaucm·a on Sundt1.1 the 
2016 Hhere heJlnalist:d instruction\'jor !he trial. 

-f. The w .. :cu,,.,-e,J is U'd'i.Jre t~(his tridl and is rwcpar1,.,'Ll lo com,w .. :ncc 1/Jc sdmc 
having ins1ruclio11s. 

5. I cm;/irm seeing 1h11 Accused in our Sigatoka ( ~tfil'e yesterday ,,[/fernoun 
1r/11.m he came in to ur,li/i a W/ff u/'lhc;udgmenl 1rhich he n!tfUcstcd 

r, I also confirm ihul !he Jccu.wd person wa, grn111ed Bail hy the Sigaroko 
\d,wi,t,u,ur.1 Coll/'/ on o/Ju/y 2/1//\. 

I do 1101 h11ve instructio11s on the nmHtppemw1ce of' tl,e Accused 
person aml I lmve 1111ule every e.U'ort possible Ill contact tire w:cused 
but wifort1111atel;· al! llw 11ttempt, to gel ftald of tlie accused ure 
Juti!e.{empluisi, adtfe,lf 

8. A! this os co1mset in iarriug;e, ucring in thi! /!est 1111,,,,,,.,1 u/'tlte 
acc:used f luJFC irr..;Jrut'fionv on £he main matter and the also the roir 
dire, 

9. !11 the in1eres1 offm1icc and !hat client f am ah!e In cru,.,'s e.'<amine 
the H't'tnessl:s hased on the wrilfen ilt~tructions. · 

47. As is clear from them ahscnlia ruling. the foJge gave ver, curcful eunsi,kraiion lu 

the question uf whether trial shnukl proceed in the petiliuncr's u.bscnc.: uml w its 

potential effect un due prncess. His considerminn uneompasscd the history ,.ii' the 

proceeding up until lhai pnint: the liict the petitiuner was legally rc•presc•n1ed and had 

met \¾ith his counsel only the day before trial was due to bq:dn: !hat had his 

fi.dl instructions for both the Hiir dire, and tlw eimduet oftbe trial. The Judge 

also eonsidc:red the ellect ofan ncljoummcnt ,m lamUy members orthc ckecas,,d. ,,hn 

had travelled from overseas In attend the trial. Ilic, Judg,:s rc·asons fur his ruling were,: 

''}/ ! ' 

( 'ommission, Rt'Ypondent has instructed 1h,.: I.ego! ,-{ id ( ·onmt1\sion lo 

appear um/ d!!/'i:nd the ease, hmh in vo1re dire pn1cc1.:ding\ and trhJ/ 
propt:1: J le had vfsitea' the Le~ai A id ( 'mnmi:rvion ul Sigain/w lo 
jlnalise his inHtl!tc'fions on the' Jui\ :!016 

Re5pandent dues nut ve,1m lo hat:f! a vu/id e.Yi..:use to kci:p awL~t- /nm; 
Court 
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49, 

50, 

51 

52. 

{1/Jj Pmsecwion is grealiy prciudi,w/ i{lhe trial isj11r1her delayed ( ·ourt 
has s,:t apt1rt two wet..·kv ro girt} priori!}' to this case c1-·c:n vac:aJing other 
lriuls. Vi1calion o(/he 1rin/ ar rlw lasr moment and long de/t/v would 
cimse a considerahle danwge lo the Pmserntiun and ro the JUsllce 

The [!;enerul rmhlic will lase w11H.«·1,cc in rhejusticc sntem. 

{ 11} Considering Al'licle / ,.//2) o(rhe C ·,msli/ution ofrhi! Repuhhc o(Fiji. 
I al/01-r the applicttlian hy the f"ruJt'cutinn/f;r the rLvpondenf to he tried 
in ahsc11tia. 

[l 2/ 1 am mimltili 1ha1ji1crs rhut Respumkm 's rig/u 10 afi1ir trial h,ffe lo he 
v14'Cguarded at thv trial in ahsentia e,·,,;,n though h1.,1 is not present ar the 

Assessors shall he deurzv wanwd 1101 /0 hold rhe ilf1Si'IICC 

Respondi!nt against him. 1 would advisl! the prosecwiuu to 111<:c1<·11e 

rhe: e1:idence agafnsl him on n:lt:vant matt:ria! fact.\' und highlight 
v1:tt1,.·nce advanwgi:011, w the Respondcn/ in mr .rn·n11m;<1g Ill' 10 /he 
assessors, l u·i!/ also warn rite asst:ssor?..- ihal the ahsi!nce (!f 1hc ac,'iu,ed 
is not an admission rfguftr imd w!rls nr>t!dng to the 1mu"1n,,11,m ctne_ 1 
irill also lake steps lo cxpo.,r/ weaknesses olthe prosecution cu;.e in the 

11(1. 

The trial proceeded with the State's c:vidcnce on the 1nir dire l'.aik<l on 27 July, 

voluntariness or th<: admissions made by the p,'ti1ioner the c<>nclusion wrinen 

fr,r and t11ed for both parties on ~8 Jul, 

On Friday 29 July 16. the Judge rult:d 

On ivlonday 

On 

On 3 August the petitioner gaw ev1c1<:nc:c at the' trial and was eruSb-cxarnined and re

examined. In his evidence he said he had walked the ckccused to Jmmia Cokuihusa·s 

house afler thcv got om of the taxi. He said he ,tupped at the g;tte and ;,md1ed he·r 

walk into the property and \\ hen she reached the hnusc Ii,: heard her ulking to pe,1pk 

sitting on the venmdah, lk said that was around ~..10am and be had then walked ,m 

16 



54. 

57 

10 lhe villag1; where he met up vvi.th l!ikcna Vudogo and Lorima B,1la 1md they had al.I 

got into Sireli Kunasina·s 

He said the reason he had fled from village after the body wa, found on 14 

November was uccausc other 1illagers 1vcre accusing him of hming killed the 

d1:ccascd amt 1vcrc• threatening to beat hi 111 to death. 

He alleged brutality at the hands 

interior of N,rv,1sa He saiJ th\':y beat him up 1m the joumev hack tn ·",;mv,,a, 

ehallcng\':d voluntariness or his eautio11 swtenicn! made at the• Pol SllltiGn and 

dairned it \Vas untru;.: ht>cau:'\t: it wus made under dun;;:-,s. Ile hit the 

knuckle of his right finger and damaged it and it was not he who had told Dr 

Zibrai1 thal his 1-.rrnckks wm: ctanuiu,:(l when he lmd runched a wom,m, 

made under duress and d1at the items fuund Juring the scene rernnsimction had 

already located him poini them ow unrkr duress. 

\Vere given and trle 11 ~ed ih1: summing-up l,)r the follm1 ing day, -I August 2016, 

On the morning 

rei..:orJ: 

"Accused complains that he i1· hadly /11 need o/mc·dico/ 1rea1mcn1. 

(~tfh:er-in-i:hurge, :\'a1uh1w ( 'nrrection Cenuv is ordered to /m:ilituw !tis 
medical cxarninationtrumrnent al /,ai/1(1ku fl1Jspifrrl 

Summing up w 9.30 am un //8/JN-16 

The petitioner was transported to Lautoka I lnspilal that for medical examin:,Uion 

and treatment. A rcpon nf tlw attending medical oflicer dated g ;\ugm;t rcenrds the 
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petitioner's health assessmelll as ··pcrianal ahsce,,:· ,md that he r\;!S prescribed 

antibiotics. 

Discussion 

The narrative of events both preceding and during the trial ckurly 

substantial or grave injustice has uecurred in respect of the fast grmmd or his petition. 

whkh is dismi5'cd fr1r the following reasons: 

I] His ahsenc·c during 1he early purl of the trial "as the result of wilful by 

him. He ahsconck:d twice while on hail during ilrst twu daj sot' triaL first by 

failing to appear on tbe lirsl morning of trial: and hy fni I to appear on the 

of trial. atier having been gramcd bail onl) the day bcl'c,rc', He 

was full, aware of the trial date, as both 

legal aid counsel make 

Court record and the alfaln1 il of 

At his appearnn,e before this Court the petitioner he had no inlt·ntiun 

his trial was aware oflhe trial date. He said the diilkulty had bevn 

a sr,dden and acute pain in his gmin. which hrnJ ma11ites1<'ll 011 the 

released on hail from Sigatoka Police Swrion. He had been lo gd t11edical 

trcalmenl for this at the time was arrc:stc•d mt :! August (5 days alh:r the 

commencement 

petitio11cr 

made any attcinpL to cuntat:t dther hij lkfi:n<:e counsel or th<.' l Court in th,:.; 

intervening period while be was at In answer lo a question th,m the Court 

be said that he and hb family had tried to call his cmmsd tn r<:port infimiity. 

Contrary to that. his counsel m her affidavh clcpnsed that she 

efTort po.,·, .. dh!c to con1tu:1 thf! accused hut W}/rwf!mtlfeZv u!l rht:1 ani:_-mpts ro get hold 

<~t'the act. ·nsed c1reji11ile ,. trial judge acccpt~d the t:vidcncc of counsci 

and n.::jectcd the petitioner· s implnusihk belated exp!mrntkm about the n:astm 

for his flli!urc tt, 111ake conta'-.'.t over n pt:riod of som('. 7 

3 J There \\as nu medical ,>r uther ,'vidcm:e before the trial of an, he,dth 

issue. other than the unsubstantiated chum th.: pctit ioncr nmdt vdrcn hrougb\ 

the Court on 2 August ofhavin~ hti.'11 ·bcdriddvn', As a maller ufrccmd. no health 
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issue manifested until 4 August 2016. al\er all of th.: evi,kncc m trilll had h1ccn 

called. 

4j The trial Judge·, ruling that the· rnir dire hearing should proceed m the 

pditioner's absence was an appropriate 

circumstances. Defonce counsel had foll and very recent instmctinns in the mallcr 

accordingly. Al the conclusion the voir dire h.::aring. the Judge a carcft!I 

and detailed ruling in which he traversed all of the evidence \\ith a particular 

forns on whether thi: petitioner had a,rnn.lcd his rights in all appwpriarc 

manner and whether there W,LS uny risk that the admissions he had made were given 

under duress. The Judge was satisiicd the p<:ti1io11::r had been told the reason 

his arrest and importantly that "hod been administered Miranda rights in the 

fom1 () C 

51 Althm1gh the petitioner did not give evidence m thv' voir din; h,,,w;,.,,, he was abk, 

to viva vote e\ idcrn::c bt:fore the Jud gt: and asses~urs alkr hi,,: was arn.:s1!;d and 

brought before th.: Coun. 

guilty. as the totality of the circumstantial t:vidcnce """ ov,:rwhdming. As 

opinion oC the assc::.~ors and finding rhc petitioner guih_y l'lt' rnun.icL evcu his 

conduct subsequent in fleeing !G a remote village was rnnsis!cnt with guilt. ft 

st;:ems dear therelbre, lhal i.?vcn if thL caution and 

ina<lmissihk. a verdict ol' guilty wa;; well open and pmbably 

71 It follmvS from rhc linclings ,tliovc that I.here has been no violation of iii,· 

petiti.oner's rights under sections 14 12) thJ ( l) and 38 ( I l (2 l nf tlK C\mstitrrtiun. 

i"hus\ there is no mt:ri1 in th!,..; grnunJ of appcuL 

s~-cond ground 

60. l.indcr !his ground the pc!ilioncr argues that dcsrite the repeated rcqm::sts he mad,· for 

th<'. cell diary of the Sigatoka !',,lice S1,t1ion to be produced in e, idcnc,· it was never 
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produced. 111 his oml submissiom; befnrn this Court. be stressed the importance of the 

cell diary to his case. He said it was 1·ital to the prcpamtion of Ins ddencc bc,·ausc it 

would ba,-c recorded contacts and names of individual person in the cdls at 

the time he wa, b1cing held thcr1c: ,md it would haw contained vita! inliwmation. sud1 

as a record of any fresh injuries on his body 11he11 he v1as m-r,•ste, anJ was 

incarcerated. particular. submits that the injm:y to his right knuckle should 

been adequately documented in this cdl 

6 L 'Il1e petitioner said he had expressed extreme cuncern ol,out the ,,hs,·11cc ot· the 

diary to his dcten.cc counsel ;;hen met with him at the Police Stution dny before 

triuL The diary had still not been provided then and lhc·y argued uhout i l, He wanted 

her to push for it and said to her ·'. i/you cw,'! 

711at ·s ,rJ,w I w/d her bu/ she never ,mswernl anvllrinc, bade The /us/ !hill!; 

me she said J wf!! rnuet you in Cour/ und f_,,;wdtlne." 

The cell diary 

told 

6' Since the hearing. \\C have been informed 1ha1 the police had been asked by the 

prosecution for the cell diury. but it had not hn,n 

The Station diary 

63. The diary entries for the Sigamka Police Station rurtlic period l-1 Nm ember 201-1 W 

17 Novcmhcr 2014 relating ID the petiti,m,·r were Jisd,iscd 10 the"""""'•' in a,hancc 

nf the voir dire hearing, Logcth-:-r wilh other dt.rrumcntnr; disdt)'.:",lffl..'.S. such ct;;; 

photographs and the medical reports from the two doctors whu examined the 

petitioner anJ ~'11su staLttmcnts from various poll\:~ ufliccrs inv\"llvcd in i.:asi:. rhi.: 

diary cntrks disclosed arc a detailed record of all 1110,emcnts in Stati,m and of 

meals ghcn to lhc ririsoner. ln all. eiu.:ompass mon: than 30 pages. 

These diary entries IVCre admi11ed into cvidem:c al the vnir dire 

Discussion 

Any evidence that might have been dicitcd through 

Sigatnka Polkt.• Stalion ,vhili: the petitioner \A'a:-; incarcen.1tt.:d then:, \\\Hild have haJ to 



be as:,,es:sea against the wdght of the other evidence adduced at trial, This wmr,riscd 

cv idcnce of th;: r,olice M'l1cern who arrested and proccs:,cd the petitioner. llS wcl I 

as the medical ,,v idenre and the indcpcndcm cv id,•11cc gil en bi, the pt·titioncr· s fricmls 

who saw an injury to bis right ha11d prior tu his rnTcsL 

66. already noted, the injury to th<· pditionc( s knuckles was pl111tog,·,1phcd when he 

69. 

was first brought imo lhc Police Station on i.i November !+. It wa, also ,,xamincd 

thut ,ame uflemoo11 by Dr Zibmn at Sigutoka llospital. 111 the Doet\\r's \\pinion the 

injury Lo ih..: petitioner"~ knuckles \Vas not an acute injury and \Vas the, 

ft'.1n.:c tniumrL 

,,f hl11m 

The evidence oi' 1he witnesses Sircli 

lo the petitioner's right hand only hours 

nncl llikcna 

the lnsl 

11<1.oeu. u l' a fre5h l nj ury 

or tlic' deecuseJ rn) 7 

:¼(lVCmber \\as independem of any police i1rtlt,c11ce, n1is l\';b ,;.,",;,~, ... n, C\im•rn·,· 

that would also have had to be weighed in the 1:mlam:c. 

Furrhcr. the medical findings of the docwr at ~11.,;,1,>ka I !ospital 011 17 who 

examined tht: pditioner for of fresh violence to his body and ,·ra:, 

and abd(lminal scan, would also lm,c bad lu ,wighcd in tbc balance. fhe d,,ctor. 

frmnd no evidrncc of any of' the inimies complaincd of by the petitioner. 

gi"t'Cll by other cd! rrn1t('.s i~ unlikely tl1 have raised nny reasonable dmthL rhrn.:: !-;; 

nothing in this ground of complaint to cause eonccm that n subsmntinl anJ grave 

injustice inay have occurred and ir l$ dlsm!:sscd, 

Third ground 

70, This ground 

71 The perilioncr·s complaim in suppon nr1l1is gruund is thm rile Sm1c did not pro,c rhc 

exa1,;t position:::. of th~ decenseJ's mouth and his right fist at the 1im0 uf lht2 impm:L 

which fractured her right amerior maxillary bone. Pn)\ing i:xact p(•~ition:;-; of each 



eyewitnesses. The injury. which ,Hts scrnrc and from which the deceased had nut hcen 

sulforing earlier that evening. spoke 1hr itself There was nn cvide11<ce of any third

party intervention and the eircmnstantial tsvidcnec of time. p!m;e and opportunity was 

compelling. Furthcnnorc. the petitioner admitted to police and to the Justice or tlw 

Peace th,it he had pund1cd the deceased in the mouth. The fresh. blooded injury tu 

pctitioncr·s right hand. observed hy two of his friends only a ti:w hours ,tlicr the 

was further independent corroboration, 

72. !here is no mc,rit in this ground of up real and it is dismissed. 

Cundusion 

73. There is no merit in any of the grounds pm forward the petitioner and no substantial 

nr grave !njustke 

appeal. 
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