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JUDGMENT

Gates J

(i

Fhave had the advantage of reading Keith J's judgment in deall. | agree with it and with
ity reasons and orders,

Keith J

Intraduction

(2]

On 1 March 2022, President Biden pave his State of the Union Address. In it he said:

“The United States Department of Justice is assenibling o dedicated tusk
Jorce 1o go afler the crimes of the Russian ofigarchs.

We're jorning with Furopean Allies 1o find and seize their vachis, their
hexury apartmenis. their privaie jers. We re coming for vour ill-begoten
T AN

These remarks hevalded part of the response of the United States o what has been nerceived
o the West 1o have been Russin’s unprovoked military invasion of Ukraine.  On the
following day. the Attorney General of the United States announced the creation of a
dedicated task force, 1is mission, he said, was o investigate, arrest and prosecute those
whose criminal acts enable the Russian povernment to continue this unjust war”.'
However, he added that that one of the functions ol the task force would be the seizure of
the assets of those people who viotated the sanctions which had been imposed by the United
Sates Moy prior mstances of Russian aggression”™. This case concerns the seizure of one

such asset at the request of the task force pursuant 1o that initiative.

The asset s a yacht. the Apadea. 10was berthed al Laotoka, The United States elaim that
it s beneficially owned by Suleiman Kerimov, a fabulously wealthy Russian eitizen, who
has been the subject of sanctions by the United States since 2018, A court in the United
States ordered its selzure, and the United States™ authorities sought Fiji's assistance 1o
enable that order to be complied with. The High Court registered that order. and iy due

course the dmadea sailed 1o the Unifted States. An appeal against the registration in Fiji of

the arder was dismissed by the Court of Appeal. The application for leave to appeal which

Department of lustice, Office of Public Affairs, pross release, 2 March 2022,
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is now before the Supreme Court challenges the legality of that registration.  The
petitioners, Millemarin Investments Lid ("Millemarin”), the registered owners of the
Amadea, claim among other things that Mr Kerimov is ot the beneficial owner of the
Amadea, but that its real beneficial owner is Eduard Kh udaynatov, another Russian citizen

who is not the subject of sanctions by the United States.

Lhe request for assistance aned its backsround

[4]

Mr Kerimoy, Mr Kerimov is an official of the Governmient of the Russian Federation {to
give Russia its full name) and a member of the Russian Federation Council, He was alleged
t have “played a key role in advancing Russia's malign activities”, As a result, on 6 April
2018 he was sanctioned by the Department of the Treasury’s Office of Foreign Assets
Contrel, and added to the Special Designated MNationals List.? The consequence of being
sanctioned was that those of his assets which are subject to the jurisdiction of the United

States are frozen.?

The Amadea. The dmadea is o 106 metre superyacht. Vhere is no direct evidence about
its value or how much it was purchased for. but it is plainly an extremely valuable
commodity. There is evidence that its annual running costs are between US$25 and $30
million. There is no evidence when it first arvived in Fiji's territorial waters. but by 12

April 2022 it was berthed at Lautoka.

The warrent jor the seizure of the Amadea, On 13 A prit 2022, Magiswate Judge G Michael
Harvey of the United States Districi Court for the District of Columbia issued a warrant for
the seizure of the Amadea® The application o the court had reguested that the Amadea
“be seized as subject to forfeiture” in the United States. The apptication for the warrant
had been supported by an affidavit sworn by Timothy Bergen, a special agent of the Federal

Bureau of Investigation.

* The authority for sanctioring people itke Mr Kerimav was the Countering America’s Adversaries Through Sanctions
Act, which was enacted pursuant to Frecutive Order 13661,

¥ These facts are taken from the United States’ Supplemental Request to the Governmant ot £l for assistance,

* The warrant is a3 pages 1570-1,571 of vol 4 of the Record of the High Court.
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|71 The request for gasistance. On 13 April 2022, the Criminal Division of the United States”

Drepartment of Justice sent an urgent request for assistance to the appropriate authority in
Fiji." B stated that 10 was being made pursuant to Arts 13 and 18 of the United Nations
Convention against Transnational Organized Crime ("the Convention™) 1o which both the
United States and Fiji are parties. The request was for effect to be given to the warrant for -
the seizure ofthe Andea by detaining it “to prevent its transfer, sale. or other encumbrance
or dissipation, as a preliminary step to forfeiture under US Jaw™ 1t stated that the reguest
was being made

U Jor the purpose of investigating and prosecuting conduct required io

he criminalized ander the [Convention]. wamely, participation in an

organized criminal grovp wid conspiracy o conunit a serious crime (o

obtain u financial bewelil and to lauder the proceeds of cvime. under
Articles 5 and 6 of the [Conveation].™

The request stated that it was based on the “beliet™ on the part of the United States
authorities that the madeo was “bencticially owned” by Mr Kerimov, who was alleged 1o

have "violated US criminal laws, including vielating US sanctions™ 8

The lewad Dromework

|81 The relevar grticles of the Convention. Art 13 is headed “International couperation for

purposes of confiscation”™. It Tocus is on the confiscation of property. not ils seizure,

Scetion 1300 provides. so far as is material:

“A Staie Party that has received a request frone another Staie Party .. for
confiscativn of .. property shalll v the greatest exieni possibile within irs dowesiic
fegal svstem:

tal Submil the request o ifs comperent aulhoritios for the purpose
of edjuining an order of confiscation und. i sucl an order i
grunlcd, give effect fo i1 or

(hi Submit to its comperent auihorities, with a view 1o giving effect
ter 7l fey the extent vequested, an order of confiscation issued by
conrt i the territory of the requesting Siaie Party .

The raguest is at pages 1,554,568 of vol 4 of the Record of the High Court,
Page Fofthe request.
Page 1 of the reguest.

8 Pape ? of the request,



19}

However. Art 13 also provided for assistance where confiscation of the property was the
ultimate goal of the requesting state. and no order for confiseation had vet been made. That

is the effect of Art 13.2, the material parts of which read

Lollowing « request by another State Parry ... the reqguested State Paiy
shall take measures 1o identify, trace and freeze or seize | o PROPeREV L for
the purpose of evenrual confiscation to he ordered either fw the requesting

State Party or, pursuwant (o o request under paragraph 1 of 1his wiicle, by
the requesied Srate Pavry, "

Att 18 of the Convention was the other source of the authority for the United States’ reguest
for assistance, Its title is “Mutual legal assistance”, In Art 18.3. it set out the purposes for

which mutual fegal assistance may be requested and atforded, They included

“lejxecuting
searches and seizures. and freezing” and 4]

- lype of assistance that is not conteary 1o

the domestic law of the requested State Party”

Lhe legisigtion in £31. The enactment in Fiji which governs how and when Fi i should
provide legal assistance 1o a foreign state is the Mutual Assistance in Crimina) Matters Act
F997 ("MAUMA™. It was enacted before the promulgation of the Convention, and
constituted Fiji's response 1o the United Nations Model Trealy on Mutual Assistance in

Criminal Matters, which urged “all states o strengthen further international co-operation

and mutual assistance in criminal jusﬁce”."' MACMA now represents the domestic

present purposes are sections 31(2) and (3), which provide:

) Where a foreign cowtry requests the Attorney-General to make
arrangements for the enforcemen of a foreipn restrainiing ovder,
ruide in respect of o serivwes offence, against property that s
believed to be in Fiji, the Attorney-General may authorize the
Divector of Public Prosecutions, in weiting, o apply for the
regisiration of the order in the conrt.

(3} Where the Divecror of Public Prosccutions applies to the Courr for
registration of a joreign ovder under this section, the court ndy
register the order

4

Resclution 45/117 of the General Assembly passed on 14 December 1990,




A serious olfence™ is defined in section 3 of MACMA, so far as is material. as one “for
which the maximum penalty prescribed by law is ... imprisonment Tor not less than 6
months™. The effect of the registration of the foreign restraining order was provided for by

section HOY which provides:

Ceb foreten vesiraining order registered in the court under this seetion hos
effect. and may be enforced, as if it were a restraiining ovder made by the
court under the Proceeds of Crime Acr 1997 i the time of vegisivation.”

Millemarin contends that the warrant issued by the United States Disteict Court was not a

“forergn restraining order™, and that therefore sections 312y and (3, pursuant to which the

registration of the warrant was soupht and made, did not apply.  The success of that

coptention depends on the definitton of “foreign resiraining order™

MACUMA, It means

in section 3 of

Can order. made wader the faw of o foreign countr restraining a person,
or persons, from dealimg swith properiv. being an order made in respeet of
an offence against the low of that foreign cotntry ™

In view of one of the arguments advanced on behalt of Millemarin, it is necessary to
entify some of the provisions of the Procceds of Crime Act 1997 (“POCA™).
Millemarin's legal team rely on section 198(1) of POCA, which provides that a restraining
order ts one which prohibits any person from disposing of, or dealing with, such property

a5

Cthe cowrt is suiisfied thar there are reasonable grounds for suspecting thar
the properiv is winied propeety . for which a jorfeiture order mayv be made
urrder section T84
except in the manner specified in the order. “Tainted property™ is defined in section 3 of

POCAL I relation to a foreign serious offence, as

e property wsed oy in connection with. the commission of the offence;
(hi property uended to be wsed b, o i conmection with, the cosmission
of the offence: i) proceeds of crime.”
A toreign serious offence is defined in section 3 of POCA as “a serious oflence against the

o

law of o foreign country™.
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{he course of the proceedines

(3]

(4]

The commencement of the proceedings. By a letter dated 18 Aprif 2022, the Attorney-
General duly authorized the Dircetor of Public Prosecutions. as required by section 31(2)
of MACMA, to apply o the High Court for the registration of the warrant issued by the
United States Distriet Court.' The proceedings were commenced on the tollowing day by
the fifing in the High Court by the Director of Public Prosceutions of an originating
summons seeking the regisiration of the warrant. The same day an application was made
ex parte for an injunction (o prevent the dmadea from feaving Fiji’s werritorial waters until
the application o register the warrant had been determined.  The affidavit in support
exhibited, amongst other things, the warrant and the request for assistance. The application
was heard by Amaratunga J. He granted the application.  Only Mr Kerimov had been
named as a respondent in the summons, and within a day or so, Millemarin had successfully
applied to be joined as @ second respondent on the basis of its claim (o be the registered

owner of the Admadea. Mr Kerimov has taken no part in these proceedings,

The evidence i the High Courr. The summons for the registration of the warrant was

supported by a lengthy aftidavit sworn by Mr Bergen on 22 April 20227 We have been
told that il was in substantially the same form as the affidavit he had sworn for the
application for the warrant, though we have not seen a copy of that earlier affidavit,
Broadly speaking, Mr Berpen's futer affidavit addressed two issues. First, # set out the
busis of the belief that, although Millemarin was the registered owner of the Amadew, My
Kerimov, and not Mr Khudaynatov, was its benceficial owner. In summary, it alleged that
Mr Kerimov became the beneficial owner of the Amadea in or about 2021 when it was sold
to Millemarin by a yacht brokerage whose practice was o conceal vacht ownership behind
shell companies and to name someone whe was nat subject to sanctions as the beneficial
owner behind the shell companies thereby concealing who the tue beneficial owner of the
vacht is. Moreover, Mr Khudaynatov had béen held out to be the beneficial owner of
another superyvacht. the Seheherazade, which was linked to President Putin (who is himselt

subject to United States sanctions), M Bergen contended that the fact that Mr

I pages 1,440-1,441 of vol 4 of the Record of the High Court,

EY]

Pages 1,443-1,546 of vol 4 of the Recard of the High Court,
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Khudaynatov had been held out as the beneficial owner of two of the largest supervachts
on record, both linked to men who were subject 10 United States sanctions, suggested that
he was being used to conceal their true beneficial ownership, Although Mr Khudaynatov
was g tich man - he had been the President of Rosnefl, the state-contmlied Russion ol
company - there was no reason o think that he had the resources (o purchase two
superyachts worth together more than US$1 bitlion.  In addition, interviews ol the
Amadea’s crew and emails found on the Amudea were said to show. among other things.

the use made of the dmadea by members of Mr Kerimov's family.

Secondly. since section 3121 of MACMA applied only where the foreign restraining order
had been made in respect of a “serious offence™, Mr Bergen’s allidavit set out the serious
offences which Mr Kerimov was alleged (o have committed, and what the basis of those
allegations were. In summary, it was contended that many large payments had been made

towards the running costs of the dmadea since Mr Kerimov became its beneficial owner,
None of these paymenis had been hicenced under the United States” statitory sanctions
regime. These payments were therefore aleged to amount w violations of the Tnternational
Emergency Feonomic Powers Act of 1977 and the statute criminalizing money laundering
and related conspiracies. Money launderiog is an offence in Fiji tor which the maximum

penalty s 20 years” imprisonment. ™

In the interests of completeness, | oshoukd add that an affidavit in oppositien to the
application for the registration of the warrant was Gled on behall of Millemarin, 1t was
sworn by 4 member of Millemarin's fegat feam on 25 Apnl 20221 1f exhibited a large
aumber of documents which were said to show that Mr Kerimov was not the heneficial

owner of the Amadea, but that Mr Khudavnatov was,

the judgment of the High Cowii. The application for the registration of the warrant was
beard by Amaratunga ], His judgraent was handed down on 3 May 2022, He ordered that
the warrant be registered in the High Court. The argaments advanced to Amaratunga J in
the writien submissions filed on behall of Millemarin which are relevant for present

purposss were that there was no evidence that the dadea was tainted property within the

Section 69 of POCA,
Yopapes 1,037-1,435 of vol 4 of the Record of the Migh Court.
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meaning of POCA, that there was “clear evidence” that Mr Kerimeov was not the beneficia)l
owner of the Amadea, but that if the court decided to order the registration of the warran,
it should also order that the Amadea should remain in Fiji. Amaratunga J found that the
warrant amounted 10 a “foreign restraining order™. He held that section T9B( 1) of POCA.
to the extent that it related 1o the enforcement of a restrainin g order made under POCA,
wis irrelevant because the unly issue he had to address was the registration of the warrant.
not the enforcement of such order as he made for the registeation of the warrant, He did
not specifically address the arguments over whether Mr Kerimov was indeed the heneficial
owner of the dmadea or whether the dmadea was tainted property, no doubt because he
thought that the merits of the case were not 1o be determined on an application under section
I3y o MACMAL Nor, having ordered the registration of the warrant, did he specitically
address the application for an order that the Amadea should remain in Fiji. Presumably he

thought that alf he had to decide was whether the warrant should be registered,

The judgment of the Court of dppead. Millemarin's appeal o the Court ot Appeal was
heard by Basnayake, Lecamwasam and Gunerate JJA on |18 May 2022, hudgment was
handed down on 27 May 2022, There were no individual Judgments from the judges, and
their judgment was therefore the judgment of the Court. They dismissed the appeal with
no order as 1o the costs of the appeal, save that they set aside an order for costs which
Anwaratunga J had made. Broadly speaking, although Millemarin’s arguments had been
stightly refined, the grounds of appeal were the same as those which had been advanced (o
the High Court in opposition to the repistration of the warrant. save that it was now bein &
argued on Millemarin's behalf that the warrant for the seizure of the Amadea did not
amount (o a “foreign restraining order™ within the meaning of section 3 of MACMA. Like
Amaratunga 1, the Court of Appeal found that the warrant amounted o a “toreign
restraining ovder”. They held that it was not the function of the courts in Fiji to review the
basis on which a foreign restraining order had been made, and it therefore did not address
the questions whether there was sufficient evidence that Mr Kerimov was the heneficial
owner of the Amadea or that the dmadea amounied to “ainted property” within the
meaning of POCA, Like Amaratunga J. it did not specifically address the appiication for
an order that the Amadea should vemain in Fiji. Again, | presume that this was because

they thought that Amaratunga s function had been limited to deciding whether the warrant

9,
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should be registered. 13y from this judgment that Millemarin now petitions the Supreme
Courl for leave to appeal. There 15 no petition from the Divector of Public Prosecutions

chatlenging the orders for costs made by the Court of Appeat,

18 the uppeal geaidemic?

[ 191

|

[

b

2

0}

i

On one view of the case, this appeal is entirely academic, Now that the Amadea 15 in the
United States, there s little that the courts in Fiji can do 1o help Mitlemarin, even 1 it is
found that the registration in Fiji of the warrant was legally flawed. Any order of the
Supreme Court setting aside the registeation of the order would now have been overtaken
by subsequent events. provided that its seizure was Jawlul under the law of the United
States - as it was because it was seized pursuant o an order of the United States District

Court. Once the horse has holted. there is Bitle point in locking the stable door.

M Haniff for Millemarin argued thai this appeat was far from academic. Although the
United States” authorities claimed that they had sought the seizave of the Amadva as a step
towards its forfeitore, nothing had been done with the dmaded since 1t arrived in the United
States. That. he said. was because the United States” authorities were awaiting the onfeeme
of this appeal. 1 rather doubt that, T have no reason to doubt Mr Hanti™ s assertion that the
United States™ authorities have not taken any further steps to obtain an order for the
torfeiture of the Amadea while this appeal is pending. but I doubt very much whether they
are awaiting the onfcome of the appeal, 1 the court proceedings in Fiji are indeed the
reason why no application for the forfeiture of the dmadea has vet been made, iwill have
neen beeause the United States” authorities are simply awaiting the conclusion of the
ligation in Fiji. not its gwrcome. Their future conduct will not be affected by whether or

not the order in Fiji for the registration of the warrant is st aside.

Although the general rule s thar appeals which are acadenic in the sense that its outcome
has no practical effect on what the litigation is all about. there ave exceptions to that

principle — for instance. where

there is g good reuson in the public hmerest for [the appeal 1o he
heard]. as for example thut only By wav of exampled when a discreie point
of  stunfory construciion  arises  which does  not involve  detailed
consideration of the fucis aud where o large number of sumilar caves exist
or are anticipated so that the issue will most likely need 1o be vesolved in

10.



the near furire, " (R v Secreiary of Stote for the Home Departiment ex purie
Salen 19997 1 AC 450 af page 456, per Lord Shum)

This principle has been followed in Fiji - see. for exaple, Noidy v ditorney-General of

- even though the actial issue between the parties may no longer he
oulstading, the courts will neveriheless make o decision where there is o
praciical advartage in doing so, or where the issue is one of general public
interesr

[22]  The public are, of course, interested in the superyachts of Russian oligarchs. However,
that is to confuse the public interest with what is of interest to the public, and a swrer basis
for altowing the appeal to be heard is that the proper coustruction of the definition of
“foreign restraining order” in section I of MACMA is an issue which could well COITIC U
again, and the Hiph Court needs authoritative guidance on how the definition should he
applied.  For that reason, 1 have concluded that it is appropriate for the appeal © be

determined on its merits,

Was the warrani a “forcien restraining order i

[25]  Mr Haniff highlighted the differences between an order for the seivure of property, and an
order restraining anyone from dealing with it. The warrant issued by the United States
District Court was for the seizmre of the 4 madea, 1t was, Mr Hanitt contended, an order i
rem. In other words, it was directed at property, not against anvone. Indeed, it was a
mandatory order. It was addressed w “[alny authorized law enforcement officer™, and
required the officer 1o seize the Amadeq by 27 April 2022, An order for the seizure of
property is a highly invasive arder. It involves the forcible removal of the property from

where the property is.

1241 Such an order is 10 be distinguished from a restraining order in two respects. First, a
restraining order is 5ot an ovder in rem. Although it can relate to property, it is an order in
persongm. - In other words, it is dirceted at anyone, whether eorporate or individual,

restraining them from doing something - in this case, restraining them from deating with

the dmadea. Secondly, a restraining oeder s not 4 mandatory order, 1t does not require

anvone to do something (unless vou say that it reqilires someone w refrain from doinp

11
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something). It profibins anvone from deing something - in this case. from dealing with
the Admadea. To the extent that 1t relates to property. it is a far less invasive order than an
order for the seizure of property. 1t merely prevents the property from being dealt with,
The core point advanced on behallof Mitlemarin is that the mandatory order in rem of the
United States Dhstriet Court reguiring an anthorized afficer to seize the 4meadeq cannot be
equated with a prohibitory order i persongm restraining anvone from deal ing with it They
are two ditlerent legat animals - as different as chalk and cheese, For this reason. the order
of the United States Distriet Court could not amount 1o a “foreign restrainin g order”™ within
the meaning of section 3 of MACMA, This argument represented the first of three sets of

prounds of appeal advanced an Millemarin®s behalf

Amaratunga J and the Court of Appeal did not regard these differences as preventin @ the
warrant from amounting o a foreign restraining order. Amaratunga } dealt with the issue
in paras 34-38 of his judgment. For him. the key point was that the warrant had reguired
the Admadea to be seized “as subject to forfeiure”, and that the request oy assistance stated
that its seizure was sought “as o preliminary step to forfeiture under US law”™.  That
preliminary step was to prevent the Amadea from being dealt with in the meantime. indeed.
the request for assistance spetled that out: the seizure of the Amadea. it said. was “to prevent
its tranater, sale. encumbrance or other disposiiion”, Amaratunga J went on 1o conclude
that. since the purpose of the ovder {or the seizure of the Amodea was to prevent it from
being dealt with. the order for its seizure also amounted 1o an order restraining it from being

dealr with,

On one view, it might be said that the Amadea did not have to be scized to prevent it from
being deait with untit a court in the United States determined whether it should be torteited.
Al that was needed was an order preventing it from being dealt with in the meantime. But
that is to ignore the reality of the sitvation. Sometimes an order preventing property from
being dealt with may be tosufficient. Somiething more is required 1o ensure that it is not
dealt with, and seizure may be the only practical way of ensuring compliance with an order

that 1 may not be dealt with,

The Court of Appeal approached the question ditferently, 1t thought that it should ook at

the principles for nterpreting international conventions, even though neither party had

12,



(28]

suggested that this might be appropriate. 1 do not understand why the Court thought that
it was necessary to do that: the Court was not having w interpret any of the provisions in

the Convention. It was having o interpret a provision in domestic lepistation. Be that as

it may, having identified those principles by reference to some Erglish authorities (none of

which were cited 1o the Court), and having repeated the definition of “foreign restraining

order” In section 3 of MACMA. the Court said at para 25:

“Reading that section. we were persuaded (o ugree with the DPP's
subniisston that, although the US order .. on the fuce of il was a ‘seizure
order subject 1o forfeitmre| npevertheless, in subsiunce. i sitfisfied the
definition of « foreign restraining order”

Fhe Court did not explain why it came 1o that conclusion, but the words “in substance”
suggest that what it had in mind was that an order for the seizure of property amounted (o
an order restraining the property from being dealt with because one of its effecis was o

prevent it from being dealt with,

Some assistance can be derived from authorities in other jurisdictions. Amaratunga s

view ditfered from ihe approach of the Supreme Court of Victoria in Director of Public

Lrosecutions (Commaoweaithl v Penichie [1999] VSC 288, The legislation governing

mutual assistance in Austratia was similar to MACMA. 1t permitied the Attorney Greneral
to authorize the Director of Public Prosecutions to apply to the court for the registration of
g foreign restraining order, which was defined in the same way as a “foreign restraining
order” s defined in Fiji. The order which the Supreme Court of Vietorig was being asked
to register was an order made in Mexico for the seizure of vatious documents. Mandie
held at para 9 of his judgment that this was not a foreign restraiinmg order within the
meaning of the legislation “because it does not fn ferms restrain a particular person or all
persons from dealing with any property™ {eiphusis supplied). He went on to say.

“ 1. faccept thar an order that property be scized may have the

couseqience, by controlling possession, that it is more ditficudt for persons

fo deal with that property but clearly there iy o real distinetion henwveen an

order calling on [the] uppropriate authoviry to seize property and an order

divectly restraining a particular person or all persons. fron dealing with the
PEODEry,

13,




[29]

(21

Hio The comcept of restraining a person from dealing with properiy is nor
as such concerned with obiaining the phvsical possession of propertv but
rather with the disposition of the properiy o any interest in the propery.
Usidowhiedly. ihe purpose of the lavw is 1o assist in the enforcement of
Soreign legislasion i the criminagl law area and undoubtedhy the seizure ot
properiy s oue way of preventing persons from dealing with thae property
or cffectively dealing with it But it seems o me that one connor wlilise
either ihe purpose of the seizure order or the purpose of the legislation s
a whole 1o exiend what is otherwive a vlear definition. ™ (Emphasis
vupplied]
The Court of Appeal of the Supreme Court of Victoria dismissed an appeal from Mandic

Fa decision “for the reasons which he gave™: [2000] VSCA 40.

Two things emerge from Mandie I's judgment, First, he treated the language of the order
as decisive. The fact that the order did not in rerms restrain anvone from dealing with the
property was for him crucial. Secondly, his view was that it dul not follow that because
one of the purposes of an order for seizure of property is to prevent the property from being
dealt with. such an order could properly be deseribed as an order preventing the property
from being dealt with. By parity of reasening. he would no doubt have said - unlike the
Court of Appeal in Fiji — that { did not follow that because one of the effects of an order
for the seizure of property is to prevent the property from being dealt with, such an order

could properly be deseribed ey an order preveating the property from being dealt with.

The judgments of the courts in Vietoria prompted g swift legislative response, The term
“foreign restraining order” now includes orders expressed as orders for the seizure of
property.” Had Fiji followed that route. this point would no longer have been available o

Millemarin,

The Supreme Court of New Zealand took a very different approach to the issue in Bufuk v

The Soliciipr-General |2009] NZSC 42, 1t had to consider the effect of the definition of
“foreign restraining order”™ in seetion 2 of the Mutual Assistance in Criminal Matters Act
P92, which was New Zealand's legislation governing mutual assistance. Although thers

were differences between the definition in New Zealand's legistation and that in MACMA.,

14

Schedule 2 to the Crimes Amendment (Forensic Procedures) Act 2001
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[ 33

the core part of the definition is 1o the same effect. The tern “foreign restraining order”

mesns

“an order . made under the low of a foreign couniry . in respect of .
[pfroperty that is or may be tainted property in respect of an offence ugainst
the law of that country . [t}hat restrains o particular person, or all
persons, from dealing with property”,

fn that case, the Court was considering an order made by a court i Poland. In giving the

judgment of the Court, Wilson J described the order of the Polish Court in para 20 of his
JHAE P

fudgment as follows:

“The Polish Order vecorded thar the Court had granted an application by
the prosecutor ‘1o impose securiy on praoperry’ fo secure the fine ' to which
the appeliani was “likely 19 be seitenced and ‘claims for repuiiving propersy
damages’ by the “seizure of funds in domestic and foreign bank accounts
of the appellant and companies in swhich he is a shareholder, the “seizyre
of ether property of the appellust ond the imposition af u ‘compulsory
morigage " on real estate ovwned by the appellentt outside Poland

Having described the order made in Poland., Wilson 1 went on in para 2} to address

its effect;

“When the Polish Order is looked ui as o whole, its infesded PHEPOSE
appears to be the fuking of securitv to ensure that the property thus secured
will be availuble in due comwrse, if required, to satisfy any final erders for
perally, reparation or forfeiture which may be made. The reference in the
order to the “seizure” of the properry is, in comtext, (o seizure 10 provige
Security rather than (o seizure by way of confiscation. The reference in the
arder fo the tuking of @ morigage over real property, rather than the forced
sale of the property, confirms that ihe purpose of the Polish Order was 10
obtain security, The Polish Order therejore operated invery much the same
way as a restraining ovder made in a New Zealund court wnder section 42
of the Procecds of Crime Acr 1991 divecting thar property is ‘noi to he
disposed af or otherwise dealt with by anv person excepl as provided in the
order” "

Finally, Wilson J addressed Peniche. In para 23, he said:

Y10 the extent that Peniche is anthority for the proposition that un order
which refers 1o the scizure of property cammot be a foreign restraining ordey
Jor the purposes of ihe Act, it should not be followed in this counry. The
subseanee of the ovder, rather than the specific words which meay appear
withive if, should determine whether or wor it constitutes a forvien
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restraining order, Looking at the Polish Order as a whole, it is divecred 1o

the vesivaint vather than the seizure of the appellant's properv. . The
Polish Order theretfore qualifies us o foreigr vestraining order.” (Emphasis
supplied)

Phe words alicized represent the rafio of the Court’s decision, and the following sentence

reflects the application of that principle to the order which the Court was addressing.

Me Hanift argued that the Polish order in Buzak was partly a restraining order and partly

somethig else - an order for security and seizure - and that what the Supreme Court of

New Zealand held was that such an order can be registered and toke effect only 1o the extent
that it was a restraining order. 1'the foreign order contained anything bevond a restrainin g
order. it should be ignored to the extent that it contained something else. He called that the
“pick and mix” approach. Formy part. I do not think that that was what the Supreme Court
of New Zealand was doing. Tt acknowledged that the Polish arder provided for the seizure
of Mr Bazak's funds and other property. However. it held that the order was nevertheless
a restramning order because the seizure was only (o ensure that there were assets available
as security for the payment of the fine which Mr Buzak was likely to be ordered o pay. 1t
did not think that the Polish order was partly a restraining order and partly something else.
ft thought that the whole of the order was a restraining order. even though it provided for
the seizure of funds and property, because the purpose of ordering seizure was 1o secure

Mr Buzak's assets to ensure that his imminent fine would be paid.

Iregard the reasoning of the Supreme Court of New Zealand as convineing, Courts in
foreign jurisdictions - even those like the United States which operate a broadly similar
fegal system to Fiji's when it comes to the application of the cammon law - often express
themselves in language which is different from ours. 1€ is therefore necessary (0 o behind
the language and sce what the court is driving at. Aecordingly, if the language which the
court used was that of seizure, you should look beyond the language to see what the seizure.

was being ordered for,

When looked in that light, the warrant issued by the United States District Court is quite
clear, Wordered the seizure of the duadea becuuse fwas “subjeet 1o forfeiture”. No order

for its forfeiture had been made. and so the District Court was ordering its seizure so that,

tF an order for forfeiture was eventually made, it would not have been disposed of in the
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meantime. That is why it operated, to adapt the language used by Wilson J to the legal
landseape in Fiji, as a restraining order under section 198 of POCA “prohibiting any person
from disposing of, or dealing with, Property ... except in the manner specified in the order”.
That this was the basis on which its seizure was sotight becomes even plainer from the
reguest for assistance, which sought its seizure “to prevent its transter, sale, or other
encumbrance or dissipation, as a preliminary step o forfeiture under US Taw”™. For that
reason. 1 have concluded that the warrant issued by the District Court was “foreign

restraining order” within the meaning of section 3 of the 1997 Act,

In the interests of completeness, | should add that | do not disagree with Mr HaaifTs
argument that an order for seizure is different from a restraining order, though | cannot
accept the distinction he drew between orders in rem and orders in personam. Both an
order for seizure and a restraining order require people 1o do something or to refrain from
doing something. However, the flaw in his reliance on the differences between the two is
that although the order of the District Court provided for the seizure of the Amade {just
as the Polish order provided for the seizure of Mr Buzak™s tunds and property), the order

was sought for a purpose which made it a restraining order.

There is another reason why T am sure that the warrant issued by the United States District
Court was a “foreign restraining order” within section 3 of MACMA. It will be recalled
that seciion 31(6) of MACMA provides that once the foreign restrainiap order has been
registered in Fiji, its effect is as i it had been a restraining order made by ihe court under
POCA. The effect of such an order is sel out in regulations made under section 77¢ 1y of
POCA, namely the Proceeds of Crime (Management and Disposal of Property) Regulations
2002 (“the Regulations™). Regulations 4(1) and 4(2) provide, so {ar as is material:

Y11 Any propery that has beern resirained .. shoil immediately become

the responsibility of the Atiorney-General,

{2 The dtiorney-Civneral has responsibiliny for the control and
management of properiy that is subject (o restraining ovder,”

Where the restraindng order s a foreign restraining order, the Regulations identily what the
Attorney-General can do with the property to which the order relates. Regulation T of the

Regolations provides:
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“r1h o The competent authority may enier into an agreement for the control
and managentent of properiv resirained under a registered foreign
restraining order with the foreign competent authority who is requived
wrider thent ovder i take contral uf the properiv

(2 The comperent quihorine: may perform, in accordance with an

agrevment referved o i subregulaiion (1), the seome funciions in relarion

to property restraimed under a registered joreign restraining order as the

person wha is required under thai order 1o lake control of the property.”
The effect of these provisions is that once a foreign restraining order has been made,
responsibility for what happens to the property to which the order refates is vested
exclusively in the Attorney-General. He alone decides what should be done with the
property. He does not have to hand it over to the appropriate authorities of the country in
which the original order was made. Me may. of course, come to an agreement with the
United States” aathorities for the retum of the dmuded to the United States. but it was just
as apen o him to decide thal it should be kept i Fiji for the time being - for example. until
such time as the courts in the United States ordered its forfeiture. The important point for
present purposes is that although the warrant tssued by the United States District Court
required the seizare of the Admadea. the effect of the registration of that warrant in Fiji was
not that it could be seized. The effect of vegistration was that it would now be under the
control and management of the Atlorney-General who would decide what (o do with it
Simee that was the effect of the registration of the warrant - despite the warrant requiring
the seizure of the Amadea - all the more reason for not treating the literal language of the

warrant as decistve,

The funciion of the Hivh Court

(401

Amaratunga J did not address two issues which Mr Haniff argued he was required to
address: whether Mr Kevimov was indeed the benelicial owner of the Amadea, and whether
the Amadea was (inted property within the meaning of section 3 of POCA.  His
unwitlingness to address those issues is said to render his order that the warrant issued by
the District Court be registered legally fawed. My HanifY chetoricalty asked: how could
the High Court properly register a warrant for the seizure of property without some inguiry
as to whether the facts Justified the issuc of the warran? Whether Mr Kerimov was the

beneficial owner ol the dmadea, and whether the Amadea was tainted property, were hoth
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critical issues. 1 Mr Kerimov was not the beneficial owner of the Amadea, and it the true
beneficial owner was someone who was not subject o United Stutes’ sanctions, the
Amadea could not be tainted property because payments made for its rugning costs would
not have had to be ficensed under the United States’ slatutory sanctions regime. This
argument represented the second set of grounds of appeal advanced on behalf of

Mitlemarin,

Mt Hanif!’s written submissions did not address the level of scrutiny with which the court
had to address these issues. Did the cowrt have (o be satisfied thar Mr Kerimov was indeed
the beneficial owner of the Amaded? Or would it be sufficient for the Coust to conclude
merely that there were pood reasons for believing that he was its beneficial owner (a rest
which equated to “probable cause™ in United States jurisprudence)? Or should the Court's
inquiry be limited 10 determining whether there was an issue to be tried - for example, a
test similar to that used by the courts in Fiji to decide whether 1o grant an interfocutory
injunction?’® When these various possibilities were put to kim in the course of argument,
Mr Hanift accepted that the latter would be the apprepriaie Lest, therehy conceding that the

fevel of scrutiny was refatively Himited.

But why should the fucts on which the foreign order was based be serutinized at all? The
nescapable fact is that the United States District Court must be regarded as having
scrutinized the facts when it had o decide whether 1o issue the warrant, [ canaot he the
function of' the High Court in Fiji 10 conduct o similar exercise (o that which the District
Court has already carried out. it happened to take a different view from that of the
Distriet Court, it would in effect be holding itself out as a domestic court of appeats, OFf
course, it must not deler to a foreign court simply because the foreign court is in a country
far richer and more powerful than Fiji, but if the Hi gh Court is to be treated as requirad in
effect to address the legality of the order of 4 foreign court, there would have to be an
express requirement to that effect in the relevant legislation. There is no such eXpress
requirement.  Indeed, if the High Court was required to serutinize the facts on which the
foreign order was based. there would have o be something in MACMA requiring the

requesting state 1o file evidence showing the factual and fegal basis on which the foreign
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order was made and on which the registration of that order was sought. There is no such
requirement for that either in MACMAL | am noi surprised,  Such requirements are
meonsistent with the whele ethos of mutual assistance ~ which is to assist in the
enforcement of orders made by the courts of a foreign country. and vou assume that the
courts of that foreign country Know their business, Whether that order should have been

made in the first place is not for the courts of Fiji to decide,

Mr Hanilt placed considerable reliance on the. concluding words in section 31(6) of
MACMA - "at the time of registration”™. He argued that this showed that the serutiny which
was 10 be applied (o the facts on which the foreign order was hased had o be carried out
when the registeation of the foreign order was being considered — in other words. by the
High Cout when it considered the application 1o register the foreign order. 1do not agree.
Section 31(6) is not toncemed with whether the courts in Fiji need to serutinize the facts
ot which the foreipn order was based. 1t is concerned with the effect of the registration of
the foreign order. and how it is {0 be enforeed. once the order has been registered. in any
event, the words “at the time of registration” relate to the restraining order made under
POUA . In other words, it deals with the effect of a restraining order made under POUA.,
and how it would be enforced, it the vestraining order had been made at the time of the

registration of the foreign order under MAUMA.

There is another problem with the argument advanced on behalf of Millemarin, Me Haniff
contended that the need for the High Cowt to address whether the Amadea is tainted
property arose under section 19BH of POCA which provides that if a restraining order is
to be made agamst property, the court has o be satislied that there are reasonable grounds
for suspecting that it s tinted property.  But it is important to note that section 198(1)
only deals with what the court has to he satisfied about before a restraining order under
POCA can be made. The High Court in this case was not concerned with whether a
restratning order under POCA could be made. 1t was concerned with whether a warcant
issued by the District Court gualified for registration in the High Court, The provisions in
POCA were only relevant once an order for its registration had been made, and their

relevance was Hmited by section 3HE) of MACMA to the effect of registration and how a

forcign restraining order which had been registered was o be enlorced. The provisions of
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POCA which were relevant to those issues were the provisions in the Regulations to which
Fhave already referred. 1t follows that section 19B(1) of POCA is not relevan: at all to
whether the warrant issued by the United States District Court qualified for registration in

Fiji.

Me Hanift referved us to the judgment of Hamza | in the H teh Court in The Director of

Public Prosecutions v Chase and ors {2087V FIHC 136, 1n that case. Hamza J ordered that

an order of the Fligh Court of New Zealand - which restrained a property in Fiji from being
dealt with - he registered in Fiji, reaching that conclusion. he said that he was satisfied
that there were reasonable prounds for suspecting that the property was tainted property.
Mr Hanift inade the point that Hamza ) had carried out the very scrutiny which he claimed
should have been carried out by the High Court in the present case, albeit at 4 different

fevel of serutiny,

it is important 1o understand the route by which Hamza J serutinized the facts on wiiich the
originat order had been made. Hamza J understood that the application before him was not
Just for the registration of the restraining order, but for the High Court o make a restraining

order itself.'® Accordingly, he applied the test for making a restraining order set ouf in

seetion 33(1) of POCA (the equivalent in Part 3 of POCA of section 19B(1) in Part 2 of

POCA)Y. namely that “the court is satistied that there are reasonable grounds for suspecting
that the property is tainted property™. In other words, he serutinized the facts on which the
original order had been based because he thought that he was dealing with an application
for a restraining order in addition to the application for the registration of the foreign order,
Chase is no authority for the proposition that the facts on which a toreign order was based
have to be serutinized for the purpose of determining whether the forcign order should be

registered in Fiji,

For these reasons, [ have concluded that there was no need for the High Court 1o address
the two Tactual issues which Mr Haniff coniended it ought Lo have addressed. Subject 1o
one reservation which | shall come to shortly, the High Court’s function was 1o address

only three questions: (i) did the warrant issued hy the United States District Court amount

¥ See para 7 of Hamza Fs judgment.
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to a foreign restraining order: (1) was the warrant issued i respect of a serious offence:
and (i) was the property w which the warrant related believed to be located in Fiji? The
High Court answered these three questions in the alfirmative. I found that the warrant was
mdecd a foreign restraining order, It found that it was issued in respeet of a serious offence
- the offence of money Tavndering which was punishable in Fiji by a maximum term of 20

vears” imprisonment. And there was no dispute that the Amadeo was believed 1o be in Fiji.

The one reservation about all this relates 1o the language of section 31(3y of MACMAL
That is the provision which gives the High Court the power to register a foreign restraining
order. But the use of that power is not expressed in marcdatory terms: it provides onfy that
that the poser is a discretionary one - in other words, that the power need not be exercised
I the caurt chooses not to. That was, at first blush, a problem for My Prasad who appeared
for the Divector of Public Prosecutions. [f the High Court only had to be satisfied about
the three matters set out i the previous paragraph, where was there any room for the
exercise of any discretion? This was not a question which Mr HanifT posed, but it was one
which had ocourred w the Court. Ms Prasad did not eeally have an answer to that guestion
when the Court put it to her. Did that not suggest that something more was required of the

Court - perhaps an mquiry of the kind Mr Haniff was advancing?

Having considered the matter with care, | think that the problem is more apparent than real,
Courts over the veors have distinguished between conferring a power on a body and
requiring the body to exercise that power. As Cotton L) said in the Court of Appeal in
England in Re Baker (1890) 44 Ch 13 262 at page 270
CLthink that great misconception is cansed by savine that in some cases
iy peans st 1 can never mean Cmnsi . so long as the English
languuge vetaing its meaning: but it gives a power, and then it may be a
guestion in wagl cases. where o Judge has o power given him by the word
Sy, i becomes his duiy o exereise it
Similar statements can be found in other authorities — for example, Fard Carns 1O in the

House of Lovds in Jilius v Lord Bishop of Oxford (188615 AC 214 at pages 222223, and
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Lord Phillimore in the Privy Council in Aleock v Chief Revenue Authoriry AR 1923 pC
13817

Whether the creation of the power carries with it a correspunding dity o exercise that
power will depend on the context in which the power is given. When it comes 1o an order
made by a foreign country o seize property pending an order for its forfeiture, the power
given to the High Court of Fiji to register thar order is to enable the propesty to be preserved
until the foreign court can determine whether the property should be forfeited. The purpose
of giving that power 1o the High Court would be thwarted if the High Court was abile w
decline to exercise that power, even if the conditions for the exercise of the power had been
satisficd. I these ciccumstances, | have coneluded that the power of the High Cowrt
register a foreign order under section 31(3) of MACMA included a duty to do so once it

was satislied that the conditions for the exercise of the power had been met

For these reasons, it is unnecessary for me to address the final set of grounds of appeal
advanced on behalf of Millemarin, namely that on a serutiny of the evidence, the High
Court should have found that the Awmadea was not tainted property because Mr Kerimoy
was not its beneficial owner, and that its true beneficial owner had not been subject 1o
United States™ sanctions. However, had | bad o address ihis issue - albeit with the low
fevel of serutiny which Mr Hanift accepted would have been éip]:i;‘ﬁ[:)riatc = Dwould have
found that there was an issue to be tried on whether the Amadea was indeed tainted property
within the meaning of section 3 of POCA because there was an issue o be tried on whether

Mr Kerimov is its true beneficial owner,

[32]

For these reasons, 1 would give Millemarin leave 10 appeal to the Supreme Court because
the appeal involved a far-reaching question of law - namely whether an order made by a
court in a foreign country for the seizure of property can amouni to a “foreign restaining
order™ within the meaning ot section 3 of MACMA. In accordance with the Supreme
Court’s usual practice, | would treat the hearing of the application for leave 1o appeal ag

the hearing of the appeal, but I would dismiss the appeal. | see no reason why costs should

¥

Fam grateful to Lokur J for drawing my attention o the judpment of the Supreme Court of india in Dhampur

Sugor Mills Lrd v State of Uttar Prodesh and others {20071 10 SCR 245 which discusses this line of autharity.
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not follow the event, and 1 would order Millemarin 10 pay the Director of Puitlic

Prosccution’s cosis of the appeal to the Supreme Court summarily assessed at $7.500.

Lokur i

{23]  Phave read the dratt judgment preparcd by my learmed brother Justice keith and agree with

the reasons and conclusions arrivesd at by him.

Ordlers:
(1) Leave o Millemarin to appeal to the Supreme Court granted.
{2y Appeal dismissed,
(1) Millemarin to pay to the Director of Public Prosccutions his costs of the appeal,

supnmartly assessed at $7.500.
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