IN THE SUPREME COURT OF FLN

CRIMINAL APPELLATE JURISDICTION

CRIMINAL PETITION CAY 0033 OF 2015
{Coun of Appeal Na AAL ) of 2012%
tHigh Court HIAC {28 of 20075}

BETWEEN: MONIKA ARORA
Petitioner
AND: THE STATE
Respandent
Coram: The Hon. Mr Justice Chandry, Judge of 1he Supreme Court

The Hon Madam Justive Ekzneyake, Judge of the Supreme Court
The Hon Mr Justice Calaechisi, Mdge of the Supreme Court

Counisel: Mr P Sharma for the Fefitioner
Ms .f Prasad for the Respondent

Date of Hearing: 5 Juiy 2017
Date of Judoment: 6 October 2417
JUDGMENT
Chardra J
[1] | have read the drag judgmen of Calanchini J and agree with his reusoning and his

decision.



Ekanayake J
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I have read the Jrafi judgment of Calanchini J and agree with the conciusions., reasoning

and the proposed orders.

Catanchijni J

(3]

4]
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Atatrial in the High Court before a judye sitting with three assessors Monika Arora (the
petitioner] was convicted on one caum of money laundering contrary © scction 6%
and (3){b] of the Proceeds of C'nime Aot 1997 and one count of COTFUPL praclices contrary
o section 376(b) of the Pepal Code (now repealed). Although the three asscssors
retumed unanimous opimons of not wuilty on both coents, the 1ral judge, in a reasoned
wsdgrient. disagreed with the opinivns of the assessors and convicted the petitioner an
bath counts. The petitivner was sentenved (o terms of imprisonment of 7 vears on soum

Iand 6 months on count 2 1w be served corcurrently with a non-parole term of 6 years.

The procedure followed by the trial judge is the procedure for criminal teials in Fiji under
section 237 of the Cominal Procedure Act 2009, The significant distinctions between a
trial by jury and a wial by judge sitting with assessors are discussed in the Judgment of
the Privy Council in Peagad —v- R [1980] FIUKPC 1 [19830] LKPC 37

The petstioner appealed 1w the Court of Appral sgainst her conviction on || grounds and
aganst sentence oo one wround. The judge who heard the leave application concluded
that the grounds of appeal against convietion could be summarized it one I55ue, namely
whether the rial judge had given cogent reasons for not aueepting the unanimous “am
Failiy " opinions of the assessors o sustain the conviction on appeal. Leave 10 appeal

against conviction and senlence was pranted.

Ihe task of the Court of Appeal in such a case is to determine whether the g1al judge has
praceeded on copent and carefuliy reasoned grounds based on the evidence befire him
and his views as w the credibility ol witnesses and wiher refevant considerations: Ram

Baliv R (1960) 7 Fij: R 80. As the appeal is by way of re-hearing the Coun of A ppueal
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Is required to make an independent assessment of the evidence: Ram —v- The State
(CAV Tof 2011, 9 May 20123

The Court of Appeal considered the evidenge before the trial judge and his judgment in
relation 1o both counts. The Coun eoncluded that the judge had addresscd the elements
of the offence of money laundering and had piven cogent reasons for convieting the
pentioner. The Court of Appeal took the same view in relation o the COTTUP practices
count. The Court acknowledged that the summing up by the trial judge had tully set o
the evidence adduced at the trial and that not all of that evidence had been reproduced in
his judgment.  Lhe Court of Appesi noted that it was appropriate 10 consider both 1he
summing up and the judgment to determine whether the reasons in the Juidemern were
sufficiently copent to sustain the conviction. As for 1he appeal against seruence they
concluded that the petitioner had nor demonstrated any error in the exereise of the
semencing discretion by the tral judpe. The appeals #painst conviction and sentence

were hoth dismissed.

fn her pention to this Coun the petitioner sechs Jeave to appeal against conviction on
seven grounds and agamst sentence on one ground onl y. Ihe petitioner challenges the
vonciusion of the Court of Appeal that the reasons given by the trial judge tor convicnng
the petitioner on both counts were cogent. The petitioner submits that the Court of
Appeal had failed to consider that in his Judgment the trial judge had drawn an
uniavoursble inference from the sifence of the petitioner duting her caution interview 2nd
11 the process had reversed the onus of proat. [Uwas also claimed that by concluding tha:
the petitioner knew or ought to have known that the signatures on the chegues were
torged the tral judge had ayain resersed the onus of proot. The petitioner chatlenges the
interpretalion of the money  laundering charge by the Count of Appeal and their

application of the decision in Stephen v The State. AAL 83 of 2002: 27 May 3016,

The petitioner also refies on the linding of both the Fligh Court and the Court ol Appial

that thure was no evidence tha the pelittoner had lorged the cheques or the suppoTting

documents. Finally the petitioner claims that she was prejudiced by the absence of the

izl judpe’s netes in the Court of Appeal. The basis of the petition for [eave to anpeal
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ngainst sentence is that the Court of Appeal failed 1o consider the possible rehabilitation

of the petitioner when it dismissed the appeal against sentence with panicutar reference

to the non-parcle period.

The circumstances under which this Court is parmtted to grant leave o appeal 1o a
petitioner are set out in section M2 of the Supreme Court Act 1998 which slates;
i relution 1o o criminad matter. the Supreme Court mtust not Erunt special

feave to dppeal wndess

ferd & guestion of general fegal importance iy imolved:

() a subsiantial question of principle affecting the adminisiration uf criming
fustice iy invafved: o

fel substential amed grave infustive pay otfwrwise aecar

This Court in Katonivealiku —v- The Srate {CAV ] of 1999, 17 Apri 2003) observed
2AIORIVERATIKY V- | he Sfate
that:
TH s pledn from this provision that the Supreme Cowurt is not a Cowrf of
erimingl appead or general review nor is there an uppeal fo this Conrt wy g
matter of right and whilst we accept that in un application for special leeve
sume elaboration on the grounds of uppeal . Buve to be entertained. the

Cowre is necessaritfy contined withn rhe fegal purameters set our above. 1o an
appeal against the fedement of the Cour e Appeal

[t is apparent from these obsenvations thar the proceedings in this Court are not by way ol
& re-hearing of the appeal s is the case in the Coun ol Appeal. It also follows thal omly
in exceplional circumstances will this Coun entern an sssue that was oot rajsed (n the

grounds of appeal before the Coun of Appezl. In the event that leave is granted. in

keeping with the practice of the Court. the appeal will be determined in this judgment.

Itis sufficient to set out in brief outine the case #painsi the petitioner of which a more

compiete aecount can be found in the swnming up and in the judgment of the trial Judge.

Al the time of the oitences the petinoner was the secrelary (o the Managing Director of

Vined Patel [.td (the company ). Before assuming that position she had heen 4 accounts

clerk and had as u resul acquired a fair knowledge of the internal COMPny aceounis
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procetures. In her position us seerewary to the Manaping Director she was responsible lor
the telegraphic ransfers at the AN/ Bank Centrepoint branch in respect ol overseas

paymemts on behalf of the company.

It was not disputed that between 6 ] anuary 2006 and 11 May 2007 the pelitioner had
encashed at the ANZ Bang Centrepoint {1he Bank) 16 cheques belonging 1o the company
and obtained a total amount of $472.466.47 jn cash. The evidence esiablished that the
cheques were forged and that the supporting invoices and paymett vouchers were

fictitious. The signatures amd initials on the cheques and the supperting documents had

been forged.

The transactions had continued lor some *ime unul discovered by the company s chiel
financial officer (Kumar Shankars on |2 May 2007 when he noticed thar o cheque for
$15.072.38 had been encushed by the petitioner. There was evidence 1hal when the
petitioner was confronted with this transaction she admitted that she had cashed the
cheque ar the bank and later relumned (he mwney, There was evidence that the petitioner
mel with the company’s accountant (Navin Send on 13 May 2007 and offered him
FLO000.00 to stop the mvestipation.  The original documents {je. cheques, invoices,
payment vouchers and bank staiements) were al| sdmitled into evidence at the 1nal.
There was also evidence before the High Court that none of the payees named on the

cheques received any uf the maney oblaiied in vash by tye petitioner,

I'he petitioner acknowledged cashing the chegues and claimed that she handed uh] the
cash o cither the chiet financial contraller {Shankur} or Umabam Patel, the managing
director of the company. The evidenve given by Shankar was that the enly money he
received lrom the pelitioner was BI3172.38 which had been handed to him hy the
petitioner upon her being interviewed on 12 Mav 2007, Pate! did not 2ive evidence at the
triz.

The Court of Appeal noted that the proseculion had not established who it was wheo had

furged the signatures and initials on the supporting documenis. [t was alse established
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and accepted by the Count of Appeal that the only invoices and vouches that were
considered (o have been forged were 1hose that related to the 36 forged cheques presenicd
al the Bank by the petitioners for payment 1n cash. The evidence estublished that the

indorsements 1o pay cash on the cheques made payable to named pavees were also
lorged.

The evidence established that the petilioner’s husband had returmed a total of 326, 10000
as pant setdlement of the monies received by the petitioner.  The evidence was to the
effect that the payment was made by the petitioner’s husband ustng the petitioner's A TM
card. The petitioner's evidence was 1o the effect that shie had Rot autharized her husband
o make any puyment and that the company had stolen $26.100.00 from her. However
the petilioner admined that she had not reported this allepation to the police or any other

authority.

The Court of Appeal uceepted that it was open to the inal judge, on the vvidence belore
hum. 1o reject the sugpestion that either the chief tinancial controtler 1Shankar) or the
manguing director of the Company were involved in the irangactions as had becn alleged
by the petitioner. The Cuurt of Appeal noted that apan fron the a legation made by the
petitioner, there was no evidence before the ria] Judge to substantiate such a claim. Aj
the trial Shankar denied any involvement and although the managing director did not give
evidence the judge rejected the allegation against botk officers, The Court of Appeal did

net discuss the issue of disposal af the funds by the petitioner,

In this Court the first two grounds relied upon by the petitioner refer to the comments by
the trial Judge in his judgnent concerning the petitiosier’s tailure 1o explain what she had
done with the money after she had cashed the cheques. The grounds allege tha by doing
sa the tral judge had allowed himself 1o draw an untavourable inference as o her
credibitity and had reversed the onus of prool.  The respondent submitted thay these
1S5UEs were not expressly raised by the petitioner in the Count of Appesl. However,
because it may be arpued that the issues were impliedly raised in the Court of Appeal, i1

s appropriate 1o consider the issues, In domyg so, 3t 13 also noted that it would appear that
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the caution Imterview was not admitied wte evidenee at the tnal. Whilst the objection w
the comments by the (7 judge in his judgment are premised on both the nght to silence
and the reversal of the vnus of proof, the issue is usyal] ¥ vonsidered by the conns on the
basis of the propriety of drawing an unfavourable inference from an accused person’s
exercise of the right ta sijence. The position at common law was discussed by the Court
of Appeal in R —v- Johnson and Hind [2005] EWCA Crim, 971 [2006] Crim, iR, 251
The Count of Appeal applied its earkicr decision in B v Githert (1978 a5 O App.
Rep.237 and concluded thag A common law & judge was not entitled to commem
adversely on an accused's failure to respond 1o Police yuestioning or vulunteer her
account of events w a stage prior w trial. Fhe comman Faw protects an aceused who does
oL wish to answer questions and whe dows nut wish to reveal her case befure tnal. Tha
position has not been altered by statute in Fifi nor. 1o (he hest of my rescarch, hus 11 been
madified by any decivion of this Count. The tra Judge would seem to have regarded
Unfavourably the petitioner’s silence in her caution interview on the issue of her

explanation as tu the disposal uf the cash,

The third ground reljed upon by the petitioner atleges that the Conrt of Appeal’s
Lomments in paragraphs 69 and 7] have the effect of reversing the unus of moof. Those
COMMENLS relate to what e pelitioner knew or ought w kave known, | da non accept thar
those comments severse the burden of proal. The evidence adduced by the prosecution
wis o the effect that newher the chief financial officer nor the managing director signg

the chegues the subject mutter of the oitenpes, The wrial judge accepted 1hal evidepce and
% @ conseyuence conciuded that an account of her having been employed as the secretury
to the maraging director he was satisfied beyond reasunah)e doubt that she knew or cught

o have known thar (he vash had been ohiaineqd from the Bank as 3 esuil ot some form of
unlawiyl activity.

Grounds 4, 5 and § may be considered [ogether. hese grounds relate tw the elements of
the offence of morev launder g and the assertion that the evidence did no satisfy the

elements. For the offonce with which the petitioner was charged, the rolevan parts of
SEClton 69 are;
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23 A persan who uffer the commencemen af this Acr engages in
money Liundering commits an affence and is liuble on convierion,
fil

feiy if the offender is « natural person a fine not exceeding
S120.000 or imprisenment for g term not excevding 2f)
years or both, or

th)

3 u persen shafl be taken fo engage in money laundering if and only
if.
fedd _
fh) thit person nses. duposes af or brirgs intu Fifi any Pty

ur other property that are procecds wf crime. or

ey
ied)
fes e
and the persun knows or vught reasonably o know thet the money
or ather property is derived or realized directly or indirecty, fram
somie forn of undawtul activity:

{4 The affence of maney tunndering 18 not predicared on Mroat of the
commission of u serions offence or foreign serious offence

The particulars of the offence were stated as being that the petitioner and others between
% Decernber 2005 and 11 Mav 2007 dispased af cash being the proceeds of crime o the
sum of B472.360.27 1or her benelit und the benelil of wthers which she ough reasottably
ty know that such cash was derived indirectly (rom: the falsification of (he Vinod Patel

Company books of account,

The prasccution was required 1o prove three elements, The first was that the retitioner
had disposed of money in the swm of $472,466.27. Sceondly, PrOSECULiOn Must establish
that the money was the proceeds of erime.  Thirdly, the Prosceution must slso estabiish
that the petitioner knew or ought reasonably o have known that the money was derjved

oT realized directty or indirectly from some form of unlawful activity. Al three clements
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must be proved bevond reasonable doubl.  However the olfence is not predicated on

prood of the commission of a serious utfence,

This Court will not lightly interfere with tindings of fact made by the trial judge. For that
reason there would appear to be no hasis for concluding that the findings of fact
supporting the second and third elements were perverse or withoual foundstion, 11 is the
first element of the offence that is of concern.  he prosecuiion was required 1o establish
bevond reasonable doubt that the peliione: had disposed of the vash. The purpose of
disposal is 1o integrate the proceeds of crime into “clean maney” for the benclit of the

petitioner and or others,

In his summing up the trisl judge discusses the cvidence on this issue at Faragraph 440 as

Ferdlonacs:

TThe prosecution paints to the properties owened by the acouved and her
hushand including thew liabilities, as possible motves for ker 1o compit
the offences. Un I8 Jaruary 2006 the uecused and her husband borrowed
S2I000 to buy their vesidentiol property wr P8 Sekowfu Boad Laucois
Seach Fstate. They were regurred 1o Py 84 134 per month for the pext 24
monthy  They had a business in drora Hotdings Limited, incorporated an
23 dprit 2004 They had o taxi regesfration number LT 307 They ouned
hwer motor vehicles, regisiration Nu DU 884 und EA 297 I Jonuary and
Februury 2006 they spent 86680 on Gverseay travel At g time when the
geensed way faking on more fnancial responsibifities, she encashed Vinod
Patel Company cheques allegedly 1oraling 533000 {vee D33 D34 D35
and D36 cheques). According o Me Shankar S00.000 plus Bas ot becn
recuvered, Way Vieod Potel Company's muney being used by the wconsed
e meeet fee e fornd fagnciod respansibititiex? Thai is a matrer for von

in paragraph 41 of the suminieg sp the trial judge phrased the quesiion tor the assessurs
and himseit as “do you think thur the weensed dispoised of 847246647 of Vimd Pate!
Compuny money af the materiol firte s, cerzed

This approach rupresents a mnisdirection. | he assessors and the trial judge were required
10 determine whether the prosecution had establishied beyund reasonable doubt that the

accused disposed of the sum of $472 366 47, Although the correct test as 1o the onus and



[30]

[31]

standard of proof was stated both & the commencement of the sunming up ang at s

conclusion, the phrasing of the question in paragraph 41 1s unfortunate.

In his judgment the trial judge does not refer to any evidence concerning the disposal of
the funds. There was no reference in the Judgraent to any evidence that could establish
that the petitioner had disposed of $472 466.47. For example there was no evidence tha
the petitionet had deposited large smounts of cash into any bank account in Fiji or
abroad. There was na cuvidence thar would establish thae the cash was used 1o make the
regular mortgage pavments.  There was no evidence that the relatively small amount of
000G {or the uverseas ravel was pard lrom the cash received by the peiitionser from
the ANZ Bank. Both the petitioner ard her hushand Were earing incomes during this
period.

It 13 upparent that the Court of Appeal has nen independently assessed (he evidence and in
particular the lack thereof in relation 1w the essential element. of the disposal of the
proceeds of crime. Such an independent ussessment would have resulted in the

conctusion that the prosecution had tailed 1o establish this efement bevond reasonable
doubs.

As a resulll it s appropriae 1o Erant leave o appeal at least on the eroend that a
substantial and grave injustice may otherwise ocent  For the reasons siated above the
appedl against the conviction for money laundening under section 69 of the Proceads of

Crime Acl should be allowed,

Although the grounds of appeal du not appear to challenge the corrupt practice
conviction, there is no basis for this Court disturh the findings of the tral Judge m
retation to this offence. Furthermure it is not necessary to consider the petition for jeave
0 appeal against sentence for the conviction o the mueney laundering afferce  The tern

& months imprisonment lor the convicton OB coerTupnt pracices shoudd stand.

10
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A turther issue is whether this Count should consider unpesing 8 conviction for a lesser
offence under section 14 of the Jupreme Court Act 1998 and section 24(2) of the Court
of Appeal Act 1949, Scction 14 of the Supreme Court Act gives to the Supreme Coun all
the power and authority of the Court of Appeal. Section 24(2) of the Court of Appeal Act
Statey:

“where the appeltant has been convicied aof un offence and the fudge could
eh the information hove found him guifn of some uther offence. and on the
findings of the judwe it appeary fo the Coaurr of Appeal ihat the fudze must
horve been saiisfied of facts which proved him guilty of that other affence,
the Cenirt muy. instead of altowing or drsmivsing the appead, substitnte Sfor
the verdict found By sich Hiidge a verdict of guiley of that other offernce

For the purposes of the present petition, i s necessary requirement under section 24(2)
that on the information the tral judge vould have found the petitioner puilty of some
other olftence. 1he nfTence of moneyv laundering i+ not predicated on prool of 4 serious
crime. The essential elements of the offence are {1} disposal (2} of proceeds of erime (3 '
which the petitioner knew or ought to have known were derived from some form of
untawful activity. 1t would jn my judpgment. not be upen 1o the trial Iudge on the
information to find the peiitioner guiity of spme otier offence. The essential physical
elemeni of the offence is the disposal of proceeds ot ¢rime. The faull element is what the
petitioner knew or ought 10 have known ahout the proceeds. There is no other otfence

avaitable in the event that the prosecution fails o pruve all the elements beyund

reasonahle donkg

In the event that 1tus Court or the Coun of Appeal is ever minded to exercise the
lurisdietion given under seerion 24023 of the Count of Appeal Act W would be Appropriate
o have regard 1o sectivns 160 and 162 of the Criminal Procedure Act 2009, Ruoth

seotions are concemed with the power of the trial judge to convict for offences other than

those charged.

Although not raised by Counsel, the procedure adopted by the prosccution in (he

information laying the charye against the petitioner is of some concern. [k was alleged by

11
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the prosecution that there were sume 36 lransaciens over a period from 9 December
2005 w 11 May 2007 Urdinartly where there are multiple transaciions that allegedly
constilute separate offences, the proseeution should proceed by laying a separate count in
respect of each transaction  That would appear o be the effect of section 59 of the

Uniminal Procedure Act 2000 which states:

) Amy effence may pe charged togerther in the same charge ur information if the
ufferces charged are
fety foended vn the same facts ur furm, or
th) wre purt uf a series of offences of the sume or u similar natnre.

(2) Where more than gne offence is charged in a charpe or information, o description
of each offence shall be ser out in g feparate paragraph of the chuarge or
information und each paragraph shall be colled a coum. "

Section 61(7) provides that:

“Where a charge or informarion contums FGre Hian one count, the coums
shall he numbared cemisecutivedy

lHowever, under seetion 062) ol the Criminal Procedups Act 2009 the use of a “pofled

up " charge ts permitied:

T2 When a person is charged with any uffence involving thefr, froud
corruption or abuse of office and the evidence PO {0 Many separafe uels
invedving money, properiy or other wehvamiage, it vhall be sufficient to
SPECify e grovs amount and the dutes ferween WAICH the fotat rof the grosy
ARUILIN Wik (QRe N er docempted.

In my judyment the offence of monty lsundering under section 69 of ihe Proceeds of
Crime Act 1997 does not fal] within the description of an “effence imolving theff, fraud,
corruption ue abuse of office " To come within section 72} of the Criminal Procedure
ACt the many sepurate weis of aleged oifending that it i sought to have “ralled up™ ingo
UNE SPECImen Or representalive count must all have as their essential element vither thefi,
fraud. corruption ar abuse of office since the Crmunal Procedure At CEME it elfec
in 2016 it can reasonably be assumed that the offence of money laundering under SECLm

62 of the Proceeds of Crime Agr 1997 had been intentiorally excluded.

12
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in the present case it is not Necessdry W say more than that the prosecution shauld n

have proceeded by way of one count alleging some 36 incidents of money laundering,

In conclusion the petitioner is granted leave to appeal and the appeal against the
conviction on the money laundering offence is ajlowed. In my judgnient it 1s not iy the
interests of justice 1o nrder a new tiai. The proserution shauld not be given a second
chance o prove heyend reasonoble doub the cssential element of disposal af the
proceeds of crime.  The pelitioner has already senved a subgtanrial partion of her
sentence. The appeal against the conviction for cOFrupl praciices is dismissed as is the

appeal against sentence n respueet thereof

rdery:

! Leave ro appeal ugainst thy conviction fur money luundering iv pronfed

& Lewve to uppeal dEGinF the conviction amd sentence for eorrupt prociives iy refused
3. Appead against the CORVICLION fur mongy: laundering is allowed

1 e conviction for aniney laundering s guashed and o verdior af weguittal iy enered

ffaﬁ ‘j_. M,L.fmf{amu{: Ao

Hon Me Justice Chandes
Justice of the Supreme Court

-
| 4
.--r"t’...-.-.-r.--u-nm-.—-—.—w:f-v?.—..-.:-.— —

Hen Madam Justice Ekanayake

Justice of the Supreme Court

Justice of the Supreme Court
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