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L. pending receipt of the relevant Reserve Bank

permission

On 13 November 1596 the Court of Appeal (Sir Mot Tikaram P, 7, Thompson and

Dillon JJ.A.) dismissed an appeal by the defendants. They now appeal to this Court,

The Bleoms and the Khans had been involved together in the ownership and
management of two Nadi hotels, the New Westgate Hotel and the Nadi Bay Motel. Varous
shares in the two companies already mentioned were owned by the individuals or by Nuvonne

f, Hotel Limited, in which again both families had shares.
- The deed followed unhappy differences berween the rwo sides as 2 result of

d go their separate ways, the Blooms owning the Nadi Bav

; & . T Yorrs to ey pyvm #
at specific performance of Fanuza's agreement

Ki‘ ansfer 5700 ordinary shares in Linjuck to them: and Linluck sought judgment against the

ﬁﬂfﬁﬁd& ats for $100,000. As already indicated, Scott J. went as far ronly as ordering delivery of
ansfers of the shares in escrow and payment of the sum into court.  The deed did provide inter
2lia thay F ranuza would ) shares in Linluck and pay Linluck

Si% 000, and it included guarantees of the latter payment by the Khans
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which the case has come 0 be fought, nameny wae her the defendonts con defenr

the cround that performance Of & obligations sued on would be illegal under the Exchangs

Control Act (Cap.211, Rev.1983).

It appears to be common ground that at all materzal tmes the Blcoms. who e
*

. citizens, have been resident outside Fijl. So, by section 7 ot the Act,ng

payment can be made 10 them except with the permission of the Minister (for whom t

. . P N . 13 e . Sy eyt .
ank 18 4 jg‘gﬁga{e)‘ and, by sechion 11, iransiers oOr secu iies regisiered m }ng

pes

cannot be made by or to them, Or a company coniro! lled by them. except with the permission

(ransTers requiring permission. I oury 1ew it required permission under section 11 or section

The deed provided that all shares, share iransfers and scripts should be held
o all necessary governmental and statutory Reserve Bank approvals

e

T xchange Control Act contains nothing to prevent such a contract, which m&

consents. The E:
Zection 22(2), to which Mr Smith properly drew attention, does provide that

for the purposes of Part IV a person shall be deemed to transfer a security if he executes aml

instrument of transfer thereof, whether effective or net, and shall be deemed to transter !

at the place where he executes the instrument. But we read this as directed to the place of

transaction; it should not be understood to prevent delivery in escrow.
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ocughout the case Mr Smith has argued that on 3 Februarvy 1997 the Reserve
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rmal approval of the transier of the 5700 shares o the RBloems. Reading
E

rs writien by the Bank on that day, we *Mm. that there is much to be said for

 jogether two lett

g;;g contention. The last paragraph of the first of those two lefters and the whole of a letter from
g@g Reserve Bank to Westpac Banxing Corporation dated 25 October 1993 appear 10 treat

horrowing by Linluck from Westpac as a separate matter, and to attach the condition of

introducing the equivalent of £3200,000 into Fiji to the borrowing approval only.  Like the

Courts below, however, we express no {inal opinuon on that point, as we consider in any event

that Reserve Bank approval oi the wansier of the shares in Linluck was inseverably linked with

the question of Reserve Bank approval of the payment of the $100,000 to Linluc

.m

~towhich we are about 1o turn.  Moreover there has been no cross-appeal from the order that
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000, there was no dispute in the argument in this Court that
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. permission Is reguired for pavment to Linluck. There Is no clear evidence in th
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- such permission has ever been given. The Reserve Bank letters of 5 February do not explicitly
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refer to it. Dr Sahu Khan contends that the ungualified agreement in tl
by instalments on or before specified dates ($32,500 on or before 24 Decem
onorbefore 24 March 1992, and $35,000 on or before 23 December 19925 was illegal and void
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from the start; and he contends
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Secrion 35(1) of the Exchange Control Act provides as amended -

“35.¢1) It shall be an implied condition in any contract
thar, where, by virtue of this Act, the permission or consent of
the Minister is at the time of the contract required for the
performance of any term thereof, thar term shall not be
performed, except in so far as the permission or consent is given
or is not reguired:

Provided that this subsection shall not apply in 50
far as it is shown to be inconsistent with the intenrion of the
parties that it should apply, whether by reason of their having
contemplated the performance of that term in despite of the
provisions of this Act or for any other reason.”

It is the specification of dates by the agreement which Dr Sahu Khan pus

forward as showing that the implied condition is inconsistent with the intention of the parties

We are unabie o accept this suggestion. A3 Mr Smith says, comimenly contracts
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pavments o be made at or within certain times.  The dates may be specified in the contract 0

there may be simply an implication of a reasonable time.  We do not think that the mere fact tha

a time is expressly or impliedly fixed by the contract is enough to show an inconsistent intention

ringing the proviso into pla
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destroyed. Even though a date for payment is specified in the contract, it is an implied
under section 35(1) that payments shall not be made untii the Minister has given permission

The ordinary implication that permission must be obtained within a reasonabl

ime must also apply. In the present case a very long time has elapsed. But it has been largely
consurmed by litigation in which the defendants have been contending that permission afier th
dates specified could not save the contract. In the light of the history, if permission to pay tb
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§100,000 has not vet besn given, we hold that it can still be sought.  In considering the matie
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With regard to payment into court, it has been argued for the defendants that, by
;535{3{“ of the absence of the statutory permuission, there was no debt in respect of which the
:.‘,~5g§gé could make an order.  The scheme of the legislation disposes of this argument. The
bg;ggzmar Supreme Court (now the High Court) is the court prescribed for the purposes of paragraph

isfihé: Fourth Schedule of the Act: Exchange Control (Prescnbed Courts) Order, Legal Notice
}{aﬁzé of 1980. By clause 1 of that paragraph, in any proceedings » a prescribed court, a claim

5

he debt not being payable

o,

* for the recove erv of any debt shall not be defeated by reason only
‘ f&r e 3

- without the permission of the Minister and of the permission having been given or having been

revoked. The earlier paragraphs of the Fourth Schedule contemplate orders for payment into

Y

- court in such cases. The decision of the House of Lords

¢ Lid v Barbey [1960] A.C. 244, on which Mr Smith relies, Is precisely in point. That case
. concerned United Kingdom legislation from which the relevant provisions of the Fiji Exchange
- Control Act have largely been copied. It was held that there was a debt and the creditor was

- entitled to judgment apart from the Act but that the debtor must bring the money into court.
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: The position is the same here.  Dr Sahu Khan sought to distinguish Barhey on the ground that
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i the present case the contractual hability Was not complete apart Tom the Ac

-tat only the need to comply with the Act stood in the way of completeness. The order for

Payment into court was therefore properly made.
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