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JUDGMENT

- o This is an appeal from the deczslon by
tfthe Court of Review dated the 14th October, 1983
“dlsm1531ng the appelilant's appeal against the

. Commissioner's assessment of the appellani's income
_for the years ended 1977, 1978 and 1973.

_ Pursuant to section 69 of the Income Tax
ffAct the appellant gave notice to the Commissioner stating
“it was dissatisfied with the decision of the Court of
szeview for the following reasons:

(1) That the Court of Review erred in
law and in fact in not accepting
“or giving insufficient weight to
the evidence before the Court that
the purchase price of the property
paid by Tinikatolu Limited was
'$90,000.00 and not $40,000 as
alleged by the Commissioner of
Iniand Revenue.
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(2} That the Court of Review erred in
law and in fact in not accepting
the trustee relationship between
the taxpayer and Marass and
Cornwaill Limited and the ultimate
beneficiaries under further trusts
and that any income was to be
taxable in the hands of those
beneficiaries and not in the hands
of the tax payer.

___ The Commissioner pursuant to the said section 69
referred the appeal to this Court for hearing and deter-
mination.

: It is convenient to repeat the facts stated in
the Court of Review's judgment:

"Tinikatolu Limited, which I shall
call the appellant, is a company registered
in Fiji and it owns a piece of land at Nadi
which, according toc the records in the Land
Transfer office, it acguired in 1973 from
Pioneer Investments Ltd. The ifransfer showed
the consideration as $40,000 and the transfer
was stamped as at that sum. The appellant
duly filed its income tax returns but showed
that the property had been bought for
$90,000. 0n the latter figure it would
escape payment of tax, but if the con-
sideration was only $40,000 its margin of
profit in selling sections of the land
which it had caused to be subdivided after
purchase, would be somewhat greater and
the appeliant would be liable to tax.

The Commissioner of Inland Revenue,
whom I shall refer to as the Commissioner,
assessed the appellant for tax on the basis
that it had paid $40,000 for the land and
the appellant objected and produced a
statutory declaration by a man named Cuthbert
who lives in Melbourne, Australia and is a
director of appellant purporting to show
that the land had been bought by the appellant
from a concern callecd Eagle Limited for




~a price of $90,000. The Commissioner
rejected this declaraticn and the
appellant appealed. Its appeal took
two points - first that the Commissioner
should have accepted the price of the
land as being $90,000, and secondly
that as the appellant was merely a
trustee for two other companies, both
registered in Fiji, called Cronwell (Fiji}
Ltd. and Marass Ltd., and those two
companles in turn were trustees for
two Victorian families, the tax assessments
should be raised in accordance with the
trusts.

The Court of Review attached no weight to |
Mr. Cuthbert's declaration. That document being the'
_only evidence before the Court to support the app11cant'
claim that the purchase price of the land was $90,000,
the Court held that the appeilant s appeal on that ground
failed.

I will deal first with the appellant's appeal
against that decision.

~In their submissions both Mr. Keil and Mr.Scott
faiééd the guestion of the admissibility or weight of
évidence adduced by the appellant tc establish that the
~Company paid $90,000 for the said land and not $40,000
as shown in the transfer vesting the land in the
appe}iant

‘Mr. Scott in particular, has in his usual
_;thorough fashion done considerable research and is
“supported by authority on this issue. I do not find
1t necessary to refer to counsel’s arguments which I
1have read and considered as the issue can be decided
~by reference to the facts stated by Mr. Cuthbert in
his declaration, treating some statements as admissions
fboupzed with facts gleaned from admitted documents.
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R Mr. Cuthbert's declaration could be entirely
ignored and the result would be the same. The Court
of Revzew attached no weight to the declaratlon and
zn my view it was correct in adopting that attitude.

S The appellant contends that it paid $90,000
:to acquire the said land. This sum was alleged to

lhave been paid to a foreign company incorporated in
f{he New Hebrides named Eagle Limited.

o Fvidence of that transaction was a photocopy
fbf an executed agreement dated the 20th day of August
1973 entered into by the said fagle Limited with the
~appellant. The photocopy does not indicate that the
~original had been stamped.

The photocopy of Certificate of Title No.6188
-lreiating to the same land discloses that Eagle Limited
Wés at no relevant time the registered proprietor of
the said land.

- The Agreement for sale and purchase prepared
: by Messrs Cromptoms makes no mention of this fact and
would seem to indicate on the face of the document that
;;Eagle Limited as owner of the land was agreeing to
“sell the land to the appellant for $90,000.

_ The title discloses alsc that the land was
~transferred to Picneer Investments Limited on 16%h
“January, 1973 by Mr. John Neil Falvey (as he then was)

in exercise of his power of sale under mortgage No. 93427.
_ﬂThe transfer No. 126768 was for the consideration of

.. $30,000.

: The appellant lodged a caveat No. 129413 against
i_the title to the land claiming "an estate or interest
.as Purchaser of an agreement dated the 10th July, 1873.




‘hat agreement was never produced to the Court of Rev1ew.
The Court commented on the fact that the lodging of the
céQeat was not explained. There was no commeni by the
Court or by Counsel in this appeal that the interest
51a1med is as purchaser of (emphasis added) . the said
agreement. That would indicate that the caveator was

the'assigneee of the purchasers interest in that agreement.

The caveat was lodged on the 3rd August,

o On the 27th February, 1974 the transfer of the
land by Pioneer Investments Limited to the appellant
Qas_%egistered showing a consideration of $40,000 as
5éving been paid by the transferee (the appellant) to
the transferor, Pioneer Investment Limited.

o The photocopy of the transfer indicates that full
ad;wélorem duly was paid on the transfer. It was not
éfﬁm?éd‘”outy Paid" indicating that a sale and purchase
agréement had been previously stamped with full ad
valorem duty.

: The alleged agreement of 10th July, 1973 should
,haye been stamped within two months either as an agreement
6f with full ad valorem duty which is what is the normal
practice in legal circles.

The clear documentary evidence indicates that the
appeilant pald $40,000 for the land. Mr. Cuthbert's
declaratxon, whether it was admissible or not is an issue
I°do not have to decide, is of no assistance at all to
tﬁe appellant.

. There is a possibleexplanation, which is purely
CQnJecture if in fact the appellant did pay $90,000 for
the Iand and that is that Pioneer Investments Limited sold
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'the land to Eagle Limited for $40,000 under sale and
spurchase agreement which in turn sold to the appellant
'fof $90,000. If these were the true facts then the
tfansfer should have been one by direction disclosing
_both considerations and stamp duty would have been
_5paid on the $40,000 transaction as well as the $90,000.
TNd duty was apparently paid on the alleged $90,000
“sale, and no explanation was offered for the apparent
evasion of stamp duty.

S The appellant at the time it purchased the land
“from Pioneer Investments Ltd also executed a mortgage
sin its favour which is disclosed by the memorials on the
‘title.

o What can also be gathered from the documents is
“that the Court of Review was not told the whole story
; ahd was presented with a declaration all@ging facts
jwhlch sought to contradict documents to whlch the
]appeiiant was a party or allowed to be reg1stered
-;ndzcatlng it had paid $40,000 for the land.”

The Court of Review rightly placed no weight on
“Mr. Cuthbert's declaration.

The appeliant's first ground of appeal fails.
I turn now to consider the second ground.

_ This was not originally a ground of objection
‘but leave was given by the Court of Review to raise

1t as an alternative ground of appeal.

- The Court of Review when considering this
alternatzve ground stated:
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"The appeliant, however, seeks to
substantiate a further ground of appeal
although it does not appear in the
appellant's original objection. The
appellant claims that the assessments for
1977, 1978 and 1979 should not have been
raised against the appellant, or indeed
against Cornwell or Marass whom the
appellant represents but against the
ultimate beneficiaries, the Grubb and
Cuthbert families and at the hearing of
the appeal deeds of trust were produced,
shewing the addresses of some of the
ultimate beneficiaries, although there
was nothing to shew whether any of them
or which of them were still alive, or
were minors. Mr. Keil did not tell the
Court under which section of the Act he
considered the beneficiaries might have
been taxed, but contented himself with
producing autherity that a company can
act as a trustee,., He also produced the
memoranda and articles of association
of the appellant, Cornwell and Marass.
I am willing to assume for the purpose
of this appeal, without deciding the

point, that the memoranda and articles
of these three companies empower them

to act as irustees. The fact is,
however, that in all the years under
consideration, all moneys received by
the appellant have been applied in
reducing the mortgag es and paying the
debts of the appellant, and up to the
end of 1979 there had been, according
tc the accounts, constant losses.

The resuli is that no money got beyond
the appeliant.”

The Couri held as follows:

# In this case the person in actual receipt of
“:the income is the appellant, and there was never
~anything to pass beyond the appellant, which is
therefore primarily liable for tax. '

: .
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before considering this oround 1 would refer
facts which became evident on considering the
ry evidence. There was na reference to

ts by Counsel before this Court or the Court
lew. 1 do not base my findings on these facts
avident that there should have been some
atisn offered to the (o Loupled with the

ailure to fuiiy gxoiain what happenad

N e .
purchase of the fz040 a0 13 a feeling

S
dteclosure

such failure to

o Gt Am At AR A e b s e Tl
2y letter dated 1in wovember, 12975 the

Commissioner requested copla: the trust deed or

“deeds of settlement in resnect of the two Companies
Marass Limited and Cornwell Fijl Limited. These
“were furnished on 8th March, 1976, but it is doubtful

 wh ether they were of any legal effect at thet time
or any relevant time.

The three documents Were:

(1) A Declaration of trust dated 4th
December, 1373 by the appellant
company declaring that it had
entered into a contract for the
purchase of the said land and
& statement that it would hold
it in trust for Marass Limited
and Cornwell Fiji Limited in
equal shares.

(2) A Deed of Settlement dated 28th May,
1873, the Trustee being Marass Limited.




(3) A Deed of Settlement dated 28th May
1973, the Trustee DEIHQ Cornwall Limited.

_ If the declaration was a reference to the Agreement
zth Fagle Limited on the facis be fore the Court the
Agreement was never performed and was in fact incapable

of_performance. The questlongmay have been asked what
tﬁéh.is the effect and validity of the Declaration of Trust?

The Deciaratlon does not identify the parties to
the Contract and this 1s unusual.

L The Declaration although dated 4th December, 1873
was not stamped until 24th March, 1983 over 9 years later.
Uhﬁér_section 160 of the Stamp Duties Act the declaration
ﬁad no validity until stamped. When the Commissioner
A$Sessed the appellant there was no valid declaration of
Trust or Deeds of Settlement in existence. Both the deeds
rere dated the 28th May 1973, and like the declaration
were not stamped until the 24th March, 1983,

When the appellant purported to create the trust
lnaicatlng that the two companies were beneficial owners’
;nzequai shnares of land it had proposed to purchase the
Cdmpanies had entered into the Deeds of Settlement some
,ﬁpnths previocusiy. No deeds of trust were produced
éﬁécuted by the two companies indicating they held the

iﬁhd in Trust for the beneficiaries of the trusts evidenced

& There is nothing in the Deeds of Settlement to
;ndicate that the said land declared by the appellant

tb be held in trust by it for the two companies in

e_C]ual shares was again held in trust for the beneficiaries
:named in the two deeds.

000047
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: The memoranda of the iwo companies are in standard
3f¢rm and there are no references to the Deeds of Settlement
;éhd any trust therein created or that the Companies were
sgt'up as trustee companies.

o That is the situation also as regards the appellant
_qpmpany. Its memorandum makes no mention of the alleged

trust.

L In the copies of the accounts for the year ended
 31,12.73Q attached to the Company's return of income for
,1973 there is a note which states:

"NOTE TO ACCOUNTS

“The Company was incorporated on 9.4.1973
and did not trade for the period to 3ist
December 1973. The Company acts sclely

as trustee for a family trust and on

benalf of the trust has incurred liabilities
at 3rd December, 1973, such liabilities
being contingent liabilities of the company.

That note contradlcts the Declaration of Trust
dated 4th December 1973 and razses Some dcubt as to that
;dqgumeiu.

e That doubt is increased when it is appreciated
“that the appellant declared on that return that:

"The purpose for which the Company was
formed was to act as Trustee for a
family settlement” (only one family
settliement is referred to not two).

fThat statement on the facts now disclosed was‘ not correct.

The sharehclders are shown as:

Cornwell Fiji Ltd 1 $1 share
Marass Ltd 1 $1 share
Cornwell Ltd & Marass Ltd 1 $1 share
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The appellant always disclosed that it was
Trustee Company when rendering returns but the

fbdmmissioner.does not appear to have been interested
in examiningthat situation whilst the Company was
‘making no profit.is When it did start to make a profit
=hé then appears to have started an investigation
land assessed the company for tax which arose on his
‘refusal to accept the alleged purchase price of

7§90, 000. |

The hearing before the Court of Review was an
_uhusuai one. No witnesses were called to give
‘evidence but a large number of documents were
:édmitteé. a |

The Court without dec1d1ng the point accepted
:or the purpose of the appeal, that the three companies
'were empowered to act as trustees and held that the
-income must be taxed in the hands of the appellant
ftbmpany.' Mr. Keil does not disagree with this but

"he makes the paint, supported by authorlty that the
*frustee or agent must be "taxed on behalf of, and as
_representlng his beneficiaries, or principal.” In

‘other words any deductions to which a beneficiary
.wbuid be entitled must be allowed. The rate would
‘not be the rate for a company, which is the rate which
‘the Commissioner has used.

. The gquotation just made is from the last two
‘lines of the extract quoted by the Court and atiributed
uto Viscount Cave L.C in WELLIAMS v SINGER (1921)

1 AC 65. 7 TC367 89 LJKB 1156.
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Under section 11(p) of the Income Tax Act

;ome accruing to or derived by a beneficiary is
ithin the definition of total income.

: - Uncharacteristically, Mr Scott has ignored
1s argumert He states at page 18 of his written

"The sole guestion to be decided on the
second peint of this appeal 1is whether
appellant has an authority vested in it
by its memorandum or otherwise to act
as truste@ for the purposes of other
companies,

Mr Scott raised a similar argument before the
ourt of Review which the Court did not consider. The

Cqurt assumed for the purposes of the Appeal that the
three Companies could legally act as trustees, and
came to a decision which I consider is correct but not

fér_the reasons given by the Court of Review.

[ The Court of Review's decision is somewhat
ambiguous. Did the Court mean that the appellant was
hgabie_at the rate applicable for incorporated companies
Qf;was it liable as trustees at the rate applicable for
thé beneficiaries as the ultimate recipient of the incomes.

o Whatever the Couri meant the outcome on the facts
1s_the same and that is so whether the appellant was
authorised to act as trustee or not.

g So far as the appellant was concerned the
béhéficiaries of its alleged trust were the two companies
ﬁﬂuthe rates of tax would appear to be the same whether
ﬁ?;appellant or the iwo companies were assessed,

. When the two companies set up the appellant Company
@nd b ecame the sole shareholders they invested money in
he_appellant company on a joint venture as indicated
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n th# companies accounts. The two companies entered

nfo no deed of trust to indicate the Company they set up
:aSCa joint venture was a trustee Company. The transaction
'as all the hall marks of a joint commercial .venture.

he income they made on that investment is the income

A which they should be taxed on behalf of the
j'B_éneficiaries but the income of the appellant company
shduld be taxed at the rate applicable for either the
éﬁpellant company or its beneficiaries the other two
'ompanies.

5 I do not consider that the appellant can legally
ibfeate a trust for beneficiaries who are the sole share-
;holders and owners of the Company. The two companies
owned the appellant company and controliled it. Income

earned by the Company if distributed by way of dividends
would go to the two companies in any event.

_ The appellant company was correctly assessed by
‘the Commissioner.

o If I am wrong then the position is, if the appellant
jcah legally create a trust, that it holds the land in trust
1fdr the two companies. Until those companies as beneficiaries
fcall on the appellant to transfer the land to them the
Jappellant company must be assessed as irustee for those

ompanies.

o The accounts of the three companies disclose that
Marass Limited and Cornwell Fiji Limited entered into a
;jbint venture set up the Appellant Company which purchased
“land for development. The appellant company was not set
idb as a trustee company but as an ordinary trading
icompany. The two companies made money available to the
appellant company and were legally creditors of that
;tbmpany and alsc took up shares. The Company paid no
fﬂividends but did make a paper profit when the Commissioner
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ssessed on the purchase price of the land being

40,000 which the registered transfer disclosed.

e The Court of Review was correct inp my view in
holding that the appellant company was primarily liable
for. the tax.

The appeal 1s dismissed with costs to the
Commissioner. '
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R.G.KERMODE
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Tist mavch, 1985
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