IN'THE SUPREME COURT OF FIJI 00033,

Civil Jurisdiction

Civil Action No., 492 of 1983

3Batween:

LITIA SEREVI WAQA Plaintiff

and

PUBLIC TRUSTEE OF FIgl Defendant

-
Co

Mr. R.I. Kapadia for the Plaintiif ;

Miss [.¥. Helu-Mocelutu for the Dafendsa

byt
o+

JUDGMENT

The plaintiff in this acticn is the widow of
Luke Wagalevu who died at Suva on 8th August, 1881, and

ta whom [ shall refer te in this judgment as the Testator.
He made a will on the Sth April, 1969, The will (which
is set out below) appointed Eleancr Lagataki scole

executrix, At the request of the nominated sxecutrix
the defendant, as Public Trustee, oabtained letters of

administration (with the will annexed} of the estate

tate is
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of the Testator. The sworn value of the
$10,813.05.
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The writ was i 1 May, 1983.

The plaintiff makes two disti

{1) that the will of the Tsstator does not
make regsonahie provisicen Tor fhe

maintenance of hiy dapen
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' (2) a claim for the repayment of loans
amounting to $8,3994.67 made by the
plaintiff to the Testator during
his lifetime.

The Testator left surviving him, in addition
to his widow, a son Samuela, born on the 4th December,
1962 and two daughters, Ilisapeci, born an 20th April
1965 and Talica, born on the 9th May, 1968.

_ I shall deal first with the claim made under the
inheritance (Family Provision) Act Cap. 61. The plaintiff
purpoyts to bring this action on her own behalf and on
_behalf of her children, who at the time the action was
“instituted, were all minors. iicwever, the son of the
‘Testator reached his majority in December 1983 and I shall
r him to be a dependant of the Testator who
titled to any relief in view of section 3(2)(c)
ot the Act,  The two daughters are stiil unmarried.

application under the Act should have been
t, net by writ of summens, but, by
originating summons under Order S99 of the Rules of,the_"
osupreme Court. However, the decision te combine two

classes of claims In a writ of summens wes not unreasonable
in the civrcumstances, for the purpes

2scribes a limitatic

1 representation is i
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apoiication (o fthe Ceourt, I accept the

a e
hevein iz eguivalent tge an application in al
The Testator's will reads as follows
"THIS 15 THE LAST WILL AND TESTAMENT of me LUKE WAQA

tva in the Col eny of F1J1, an FExecutive Officer
the Ministry of Fijian Affairs and Local Government.

Il Tormer wills and testamentary
ny time heretofore made by me.

ALEVULEVU

had
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occasionally made it clear to me that I am
‘dead' as far as she was concerned, IT IS MY
WILL that, should I be seriously ill or even
in the event of my death, I do not want the
said Litia Levulevu Serevi to have anything to
do with me, or have any legal rights over my
estate.

Should I be seriously ill, and in the event of
my death, IT IS MY WILL that my lover, ELEANOR
LAGATAKI of Hunts Travel Service, Nadi Airport,
shall have the right to see me and take care
of me in accordance with her wishes.

I GIVE DEVISE AND BEQUEATH the whole of my
estate both real and personal of whatsoever
-nature and wherescoever situated unto my lover
v Eleanor tagataki absolutely and I APPOINT my
said lover to be the sole executrix and

trustee of fhis my will.

IN WITMESS WHEREQGF I have heresunto subscribed
name tanls Yih day of April, 1969,

Sgd. ‘Luke Waga N

out the essential facts
of the case r formed an adulterous
1 which continued until

N

stator was a sick man.

[SEREN¢¥)
i

mily whom he had deserted
12 years previocusly and remained with them until his
death in August 1321,

The plaintiff was unaware of the existence of

ris willi. According to Mrs. Lagataki, the

tor told her about the will and where he kept it,

h r suitcase. She furiher testified that can

the 150th July, 1981 the Tasteifor sent her a note which
nstructed her to take the will to the Public Trustee.
nfortunately, shes threw away the note in a dustbin,

. hE [T e - ;

By My, Kapadia as to her
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CATLSLeROn OF Le W, Mys . Ldgﬂ taki sayd
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that althouqgh 10 was in her suitcase shae had never raad it
n
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ghe came across it while looking through her papers. At
“that time the Testator had already gone back to his wife.
~She said she did not think much about it, as she falt she
- deserved to inherit the Testator's property on account of
all she had done for him. The Testator had told her that
he would not change his wili. Her attitude was that the
~plaintiff was under an obligation to nurse and look after
the Testator in his last illness and that she should not
receive any part of his estate because she had "deserted"
him originally. Mrs. Lagataki denied that she had enticed
the Testator away from his wife and she maintained she had
dane more foer him during their life together than his wife
ever had. It is also the evidence of Mrs. Lagataki that
after the Testator had returned te his family he paid her
$20 a week. Sometime in 1981, she formed an association
with the plaintiff's brether.

atiitude of the plaintiff and her family. While she Was
prepared to admit that her assoeciation with the testator
Wds Wrong in some respects, she sdopted the attitude that

[+ i
she stayed with him as sha wanted to help him ad
his career as a civil servant

LI

I do not propose to make a detailed examination
¢ the complicated relationshio WIICHh existed between the
“ife, the mistress and ¢he hiusband as this would not
necessarily assist in the sclution of the problem.  The

g
rights and Wranigs of the parties are langer in issuye.

0
However, I did not form a very favourable impression of
O

Mrs. Llagataki. She appeared to me to bhe a d

voman.  She was determined to Justify her conduct an the

Gasis that she was only human. S3She clgimed to be a devout

church goer and pretendad that har misconduyct h

ad earnad

some kind of divine aporoval Poround hor I

aual oD oy Bypocracy
rauseating.  However, the condues R F 3Laxi Is5 not
the subject of this inguivy. 1 ona- by Tt
Crrcumstances discloned PUSTINY say Inpastarancs h v othic
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:oﬁrt with the expressed wish of the Testator that 8@{&}33
Mrs. Lagataki inherit all his property.

The plaintiff is a school teacher. She is a
ppﬂSlonable officer. When her husband died she was
sarning $4,000 a year net. Her present gross salary is i
_almost double that amount. She was not therefore wholly E
dépendent upon her husband and was able to maintain herself
aﬁd her children throughout the long separation, but, not
ithout difficulty. She obtained a maintenance order
against her husband at one stage.

_ The plaintiff told the Court that, although a
oung wdﬁan, she is suffering frem arthritis and she wishes
_{o retire on pension. She has & vague idea of starting a
'small pusiness using her gratuity as capital. She admitted
_havzng a logve affair with a man over & period of about 18
Ns, Zuring the time she lived anart from her hushband,
parant that this had no real effact upon the
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the Testatcr and his

(_ﬂ

ap
hen existing relaticnship betwee
e r en a waak character.
dent spirit without
roown way with her
aced with an Impessiblse situation. But, she
;roved wo ba telerant and forgiving. She took her hushand
L

agataki had no furthar need of him.

&
ske uUp Tor one razson or ancther

nd Lhe courts had (o cialimz waede by spouses or

ependants who had been cut off by testaters. The present ;
ase {s unusual in that the Testator and his wife bLecame g
ceconciled chout a year Defore Lhe tormer died The 1

estator may have felt a continuing ebligation fo give
fipancial support to his former lover even after he
returned to his wife, After all she pad become estrange
fromoher own family by vivtue of her misconduct with hinm
nd her new lover {(the brotisr of fhe plaintiff) does not
appear to have been in & position to offer her much

‘.:"E’}iLlU!‘-li :uph' “1
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Section 3 of the Act gives the Court power to
Qrder reasonable provision for a dependant (as defined)
of a testator where it "is of opinion that the will does
not make reasonable provision for the maintenance of that
dependant." The section in the Fiji Act was derived from
tne Inheritance (Family Provision) Act, 1938 of the
United Kingdom section 1. The correspondent section of
the United Kingdom Act was substantially amended by the
ntestate Act, 1952, which has no application to Fiji.
Before that amendment was passed there were a number of
cases decided in England which are of great persuasive
effect in deciding now this Court should interpret section
3 of the Act.

In re Styler, Styler v. Griffith [1942] Ch 387

" The Court will not interfere with a will
merely because it appears suifable that pro-
vision sheould be made for & particular person,
but must, before making provision ¢or larger
provision for any applicant find that, as a
resuit of the testamentary dispoesitiion, the
applicant has been treated unreasonably. "
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Wynn Parry J. in re Inns, Inns v, Hellace

019421 1 Ch., 570 at 581 said :

" .. .. the mere circumstange that if a judge

had been sitting in the testatur's arm chalir he
would have made more provision far ihe dependants,
is no ground of itself for exercising the juris-
Jictzon. I must be satistvied that the provision
is unreascenable.®
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The first matter fo be decided, therefore, is
hether the plaintiff has been treated unreasonably in all
the circumstances. Before he died the Testator had been .
re-united to his family and he was being cared for by his

wife. For the first time in many years the Testator was i
béing a true father to nis children. He had earlier made

azwill which excluded all of them from any benefit from

;his estate. He had allowed that will to remain unaltered

up to the date of his death. It has been said that the

Court must consider the position as it was at the date of

the Testator's death {(Dun v. Dun (1958) A.C. 272). I am

sg*zsf ied that it was unvreasonable for the Testator not

make any provision Tor his family and that the plaintiff
r daughters are entitled to some consideration. I
m dealing with a small estate, which, as far as I am aware,
g monay presently in the hands of the Pubilic
Thz eventual size of the estate which may he
g for distribution depends on how his Court deals

sther claims of the plaintiff and on any order

n g
Lo the costs of these proceedings as may be made.

The only evidance relating to the claims ac a1nst

ould provide a bigger cone vor her. She agreed to this and
r ousing Authority a total
$4,89%.25.  {n the 19th August, 1981 she received

From this amount she lent her 5
e claimed that she spent most of the balance on

ing the new hause,

o
b
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'n Ngvamber 1980 after she received the second

Fay

instaiznent she lent har husband a fuviher $600 to enable

v

Cfhinir nun o o to Australia.  None of this monesy has been
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testimony, which I accept as true.

i 1 consider that the claim by the plaintiff that
he spent much of the money on re-furbishing the new house
to be vague and unsatisfactory. I have not even been
*informed as to what happened to that house eventually.

It is the kind of expenditure which a husband and wife
:might jointly embark upon without creating or intending
“to create any obligation inter se.

However, I am satisfied that the plaintiff is
‘entitled to recover from the estate the $1,800 lent to
:her husband for particular purposes and in this she is in
no different poesiticn than any other creditor.

therefgre direct that judgment be entered
a

or the plaintiff for this emount. 1 am also satisfied

he plaintiff is entitled to the costs of these proceedings,

s is the Public Trustea, I direct thatit the costs of LHoth
ties be tax2d and paid cut of the estdate of the Testator.
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{2) one quarter cach to the two dauvghters
for their lifetime or until they marry.

g - 4} + + - - ' ~ .
in thoe ovent that the total residue does not
— i 2op AR Y oA - " . H - in e - 4 :
xeeed 54000, the plaintiff shall ne at livaviy fo apply
. N YA by - - R -~
undoey secntion S04 of The inheritinee (2 VOV ERIOn
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 by way of a payment of capital,

subject to the Iimitation
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