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ry from hLs n~cord:~ hO\<Jevcr' he testifie.d thnt netc,:: i ve Con!.1tablc 

and 11(> h,](\ left the st;J.tion at 1.51_ p.m. nnd re:tl1l"1')Cc\ th.ereto 

Korotnlc at ~.~9 r.m. that day. 

that da).! u:) to .S.30 p.m. '(.:then he had gone wi!.! ·tcctivc .Sergeant 

to riel( Ill) bqth Recused pel:sons. Hr. Shankar jll)lnts to this 

alld s\!llmits that the Detective Constah],l~s ('vidence 'lacks 

c'\s T :':.c(; it, Detc'ct ive Serge;.l'nt HamaiyPJ \,':1,'; equally unsure 

:"ivo'ived, lInti] he refreshed hi.s memory f! ():~i r'ecord'.9~ 

ivc (:onstablc ~~ingh did not make any ::iuch rec.:onl ,lnu t-litliGut such 

I (10 not :)('r:~ r-hilc a dJsc,repancy of l~i to 2 hC1lJt";; fn reference 

a yOil1" [Igo flccessRriiy woakens a witn0-S "ed{bility~ 

'~\\br]li,ts thi:H_ j)etective ConEJtab'l.e ~ingh t(:,-,~ . f ted that 'no 

front:Jtjon l.\ccI.vec_fl ! he i'1ccuscd p,,_:rsons hod been 

! 

d~il t. i 0\'\. 

The' :_;cccnd ;lccused t.estified that he hod 1H '1'). 

tI12!_ 11e also w~s assaulted. Accordi.ng t(1 econd ;,~CC!.l~\" 

even 11(~cird !lC fii~st /l.ccl!~;C'_d cryinG out V-.Thilc [)('i, ':S:1U 1. t(~d. 

lj;lc1f' of ];oLh accused~ Ram R~jlJ t,J:'1:-_ pn iii to_he pol icc 

,1'- any such cry 

'.T 'lCC\.lscd's 

,:;1y sh':i;ken 

'[tiC first accused made a SI"~1 '0 tl,('· ro ('e 

'"-.Ii ng I "ken :'.1'y 

:in [.1:2 C(lj',illi ssion or the offence:, df:'_spitc !"!15 

and off \;":'1" ·)priod of six hours. 

0; 

'1 . CJI C,l nr \.))).-e:11 i..'!ll'c.I in :11' \';.' : I,d 
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illlc:'.,t~ i(J\\;; pul~ Lo both ro1 j,CC' oj 1( 1.1\ 'j' ( 1,( 

i! (' (i1 ~ t !~ i P tW d () f hi. s c 1 ('i t ], i j'\ 

in hi, 
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complaint to his. uncle, who; as v..JU-.l be seen, S 

release. Rom Raju testified, in crosij-exanlin~t 

accused told him that the pol 

']hcn asked ·if the second accused had told bl~ 

CIS;_,p:;shcd into his mouth and being pU,nched-, th~ \</,i tne5S 

dencc to sa,)' t,hat the second ace'used had . ,. 
ssing him and wanted to assault him!f~ Considering 

standing \.yj,t.h trH.: police and that he :to turn'made 

nm satisfied that the latter cinlargement 

11ishment by a close relative, reluctant ,to d~part 

s~cond accused's recollection of the time of arrival 

artu~e from the poli,ce ~tation was quite exact'~ but tits 

intermediate timings wa~ vague. lie could not 

~t the station for half on hour or some hours aftcl- ~aking his' 

iderj.ng tl1at his uncle was present and that lle was rcle~sed that 

un1 ike the first accused and Amar Nath, and Lli:_it. he was not 

offence for another tbree· weeks, I fail to ai':H'0.clate why the 

ice should keep him at the poli.ce station for SOlW 

statt:~fPc::nt . Doth ::1cc.nsC?d t.Jou1.d have it hOH€Ver ti'.nL t.hey arrived rJt 

police station Some 2};1 to 4~i hours earli.er than the pollee say; ,.3:nd 
" . 

the int(!rvenins t:ilnc was utilised in assaulting I:Jlcnl. ~I ~m satisf 

they arrived at the poli~e station about 5 I,.rn. 

Vl.hilst lhcy \.Jere both closely intl'rrogated~ nei:, i)~'l Wl'"!re subjected 

force ot threats thereof. 

Tllt~rc 1.s hovJCvcr tl1(~ evidence of Ham _H.a.ju tki! he spoke to both 

officc_r:; concerned at ,tlle police stat.ion r1nd 1,-;lnl tH)th f expl&in,c:d f 

t.ha.c r'i f he (the sc:cond accused) tells the truth he will be mac;;:"' a 

,'Ji tncss l' , 

om nL the tim(~, and could hear tbe. converse-If Cin. He approflchcd 

ncphe\-J ,1nd sn1.d to him) 

11.1 f you ',~'CYC \,;1 th them 
,,)i.Ll1 tlH' Lruth ;:lnd you 

'.,·)'1 ).'.'(] h,:::,j~\"'0r C',,>;-·,,,· ,"II! ) '- ~, . ~ '- L ":,, __ , ,> .' ". 

I",rill save yourself H
• 

'Cort'oborclted l:hnt of till'. second accus('d~ as t·lr. F;::lZ~' ":,h:';it'ss both police: 

I 

pect that the J at t f; I' il"d dlc<lJ-lv . , , 

'\ \ 
the!~poljc0 

, 
~ co-or:cr2tivc nnd cordi,al relat ili P 1;1 i : 

C;OTlsidcrccl nIl ideal agent in tile ~~tl:21' ri;('r'~ 1.:-; a]so tll 

th<lt the. second ;lccuscd "laS the youngest. of Llw 



be more_ receptive than the first accused to ~;uch 

is fur(:hcr tl\l2 aspect that the second' accllsed Nas in 

hOllle with l1i5 llllClc LJlat night and was not 

sent offellce for ~notller three weeks, whereas the first 

r !'lath '.Jere cha,:gc,2d t.hat same night, 22nd August, 19G3. 

say t}lat l~aln Raju's evidence is sufficient to raise a 

and I am not: s;::ltisficd that such sugge"'sti,orl was 1101: 

d accused. 1 proceed therefore on the b.asis tha't .it 

In 2 1~u5sell 011 Crimes, 839, it is observed that 

!' •••• ~.an inducement held out by.~~ •. ~a person 
havi.ng author tty in the matter" or b.y a person 
in the p0esence of one in aut~ority; with hi.s 
assent, whether direct or implied, will be 
sufficient to exclude a confession made in 
consequence of such an inducement!'. 

In the case of E~Y Pountney 8.: Anor (1) lddeu,;cn B ~vas or the 

that a confession was inadmissible which had been procured tiy 

.h(ju<~ements lwld out by i1n inn-keeper· in the presence, of a poLlee 

.noroving of the following submission by counscl:,-

• 695): 

11}, am 2\varc: that, as a general rule, a confe;;~;ion 

procllrcd after inducements held out by an unnlltho­
rizeJ persofl is receivablci; yet, here, as the 
prisoner was in the actual presence and cu~tocly'of 
the COTlsL:'::lhle at, tl1f2- time of the procuring of tlH? 
confession, the constable must be consiclercd ns 

ving his authority to and adopting by his silence 
the inducements by which it was pro~ured; aTlcl, if so, 
it Ls c0rti,dnJy ncit receivable. in evidence!!, 

Patte '·'/)11 J, obse:rvrd (at. 

11 1 : J:" (:1-:('. cYpi_nion of t~hc Judges chat ('vict!.".,!,;:,"" (1f 

:,ll',' co lfc:::,jon j s receiv(1ble, unless tb(~j"(: ~I';' i'C'(TI 

;.:Ol"::(, inducc,iH:nt held eH];'. by somE-; persoll rn ;(1;1 i'i:i)-.ity, 
dnd :_il ch+s en:'.;e 1 sll()lJltl havc: rcct:ivc:d thQ ('\(;(;c'f]ce 
c-l the ,,(-,at('nlcnt rnac1e to,llr. hi:Lnders, if: t],e ill11\JC 

r~'ienl h;;ld L'->'er1 held out by hil'il alone. But hr.'.rc· Lhc 
indlICC)1i1:'nt (io,";; not. r(~st l..;rit:h him alone, bc~c:'(-l\\,L~r' 

l-lr::c, , Lyfonl, \'lho "Jn~:; r:'i1e 'hire of t.he p:(o;';(;~CUli"" an~l 

';l.l_~;u tile r:lj:=;t:l'CS~; of the priSOT)er) VIa.'; preSC'lll ilh' 

[-;].-. ~,Ti,ndl~rs 1 and mu!;t ~ .JS sh(~ cxpr~:;sscd no ().; ,-,t:)J 
be LnkC'!1 to ]\;'!VC; ~-,:lncLi.()ncd t!IC~ inclucCrH't1t 

t.hink, thL')'"cf()rc, that the 
<1;'; i.r Lt had been hc~lci out 

indliCClnent il!Ust !)"-' ':)!,:('n'~ 

by ;'!rs. Lyford, ',',r: 1,'; 

i1 r ,'i",';nn in (rut jiG)"] ty over the pri.:-';onC'r, 'ln~t 

C(';11fC'5:~ ion 



a police officer was held inadmissible . 

. p.94): 

I1Thc fact of the constable being present, and not 
dissenting from what was said, places the expres­
sions 0sed by the husband on the s~mi footing as 
if they had been 0qed by the constable; and I 
" , ./'" think, tllBt, as tWe~c~nstable was a person in 

authority, such an ind~cement ought to be 
sufficient to exclude the admissionH~ 

1~llC rule formulated in Russell has not chahged 

applied once agair'l Po v Clea!.L.J!~) where the accused' 

presence, at a 4i~tance, but also in '~he hejrin~ of 

said to his son, 

llPut your canls on the table. Tell them the lot,. H i> 

If you did not hit him they cannot hang yoU!l. 

The confessi.on rnadQ then!aftcr \vas he:ld inadmi.ssible. The 'court 

Criminal Appeal (per Finnenlote J.) observed: 

!l\)h;)l~ is pl:Jin is this, that any kind of induccr!icn't-­
made l)y a person ill authority will make the st:lte­
mcnt inadndssible. It has also been deci.ded chat, 
though LtH: induccmeqt be mcHlc by a pel'son not in 
aut)\ority, if in fact it is made in the prcsercci,"" of 
peysons in authority~ the position is l:he ~,<1rne iJS 

jf they had Flade it tLnflselves unless they U"lh· steps 
to dissent IrOl11 j"t 11

• 

"in that 

tIle occllsed's father in the presence of police ofricQrs told his 

old ;-;on, 

The- lr.ial ju cleclin(~d t"o cnterto.in a ~;uh;n'i',;:;ion that the. 

J.u~""",nt of the Ccurt of /\pf1c<:"il (Cr1.ni.nnl Division) c'~ ,,(,J",rved at pp.37:;j376! 

ji'l'l":e jucl:3('~ il lidY bc~ had ra..flcd to rC:lTiernbc'j" :!H.l 

c.oun~;('l, perhnps it may be sni.d) in tilc· cirC',ll~ ~:,L,lncefi 

should he Jorglvcn for not reminC\il'lg llirl ::-;1)('(' j; ical:.1y 
of i')U(-.i orj t:i.cs n.'lilt.ing to an inducement: offcl"I"i,: b~/ 

on(' ,,}ho l,s ni..1t. ; 11 (1 posit.Ion of authori f~"y, hit! "ffe:red 
by ]\51;, ,),r) t.Le presence of one v,i]w 1.s in it pO' inn bf 
<'l.U;_llOri Ly\\. 

~r:i;lLcr-i,:11. 

:\ccu~ed actually 
! 

v,:heLhhr en: not 
i 

i!·:-rc I,t: i~~ fjlJt: ~;:L!1lply a elSe' i) ,-it llt!2Y di.d no!: 

Cton the 1Ilduc.C'I1:t'nt: the inducement \.Jas held ,·::!t iwL alone v,lith 

flU! ::1t, the i r vc:ry sUEgcsCl.on. TllO:: SI?COlll: ,'I' ('l:,;.'cd tC'st~i.fi ed 



6. 

l<ltlCE,mcnt involved 'idas considerable, that i.s~ the hope of 

at all with Llle offence but instead of giving 0vi 

prosecution. Und(~ r ttle circumstances 

raLcu""nt \'J.)S not rn<~de, beca.use the second ac;:cusec1 was caused to h?,pe 

he would have an advantage if he did make .It QPP_':::_!2.ng Lin (6) 

pp .177 i17il). 

Under the circumstances therefore I am 

able doubt that the statement made by the second ac 

luntary and I accordingly rul~ that it is inadmissible. 

Delivered In Open Court At,Lautoka This '19th Day of 

(n. P. Cullinan) 

Judge 


