
BET'dEEN: 

, 
IN THE SUPR""'E 

,- -';',> ,,:', • '(,' (;:\(-'-1' ,h!'~'8ttJ;~: "",:::':;~}-:<t, 
APPELLATE JURI8DW'1;ZON 

. -. , "-,-,~:,:;';:~'-'\l'-:::'f,<- {.-':<::: 
fJVIL A"PEAL NO. ~.OI<'T&r 

'<; ~ 

-:~~t:::\:",tt~.!L;,' ':,;;,\f" ,,; "," 
DIREr;'l'OROF l1UmRAJ}RESOUll- reS 
ro;-t11e,. tl.r".: b2:1n~_ f[-:'>'~T~e~--""-
Governms:1t 01 . iji~."d. lhe 
ATTORNEY GF:HF \1, OF FPT a ~ 
the LeGalllep;'~Sentiit'i~;; for 
the time being of the Government 
of Fiji . 

-and-

JAG DEI d/o Guman 
!,' . 

Hr. A.11. Koya 
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for the ReBpond-ent 

JUnGI'IEJIT 

N8aistrate aft8r hearing r8Dpon~0nt's wit,,- s 

Y:ith costs. 
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2. 
:.! 

~l~.~ ____ ~~~I!~A~T the Learned Mag~~trate erred in law 

in principle in refusing the applic,; tion 

grant of adjournment on .behalf of the . , 

Defendants. 

PARTICULARS' . 

a) That he failed to consider or 

to the substantial merits shown in 

defence filed herein. 
'\,' .. 

b) That he failed to give weight to the 

circumstances surrounding the 

the Appellants/De'fendants to conduct 
. i 

defence on the particular day. 

c) That he failed to\direct his mind to 
ii' I \ . -,' , 

conditions which could have been imposed 

. I 
the grantillg of the application for 

2. THAT the Learned Hagistrate failed to exe:ccise 

discretionary powers judicially. 

has been a miscarriage of justice. 

). THAT the Learned Nagistl'ate. erred in 

refusing to grant adjournment and 

the proof of the Resp~ndent's/Plaintiff'S ci~im 
on the face of a substantial defer:cfO before him • 

.:;;4t.:.~ ___ -,T",H",Ac:'r,- the Learned l1ag:tstrate's aeci don is i 

pr es en ~ed -', 

adjOU~nment. 
unreasonable having regard to the f.·c ts 

to him in sU,:port of the applica tic". for , 
)1 , 

The case was called :1)8fore the i,Ia,;.:; trate' s C~urt 
, , 

on 12th Hay, 1982 when the dat~ of hear inc \.;.,,: fixed fat 
;,'\ \ 

J .Kit'. Maharaj 01' the- Crown ~a'W 29th September, 1982. Nr. , 
; f i' \ 

Office appeared for both the defendants (al'peHants) and 

!'Ir. H.C. Sharma appeared for the plaintiff (niGl'ondent).' 



\ 

J. 

:.', ,; t 

to 21st January, 1983. 

was again adjourned 'for 

On 25th May, 1983 

defendant-appellant,and Mr"i]' ;~1~,~~,~~:~:r 
respondent. The case was 

parties were negotiating set·t~E!melnt 

reac~ed Hr. Shah applied for adjoltu'rlDle'n 
,,", .,,' ',' \"\\::';~\: >:;<:~,> 

for adjournment was refused.,'; Mr. Shah thereupon "~;K"Cl 

be released. 
f \-,~ 

The record shows I : 1 

I 

Pla~ntiff - Sharma i" 'i, 
Defendant -Shah (ag~nt) 

II' ,.,J 

Cou'rt - Adjot\rnment ,to 2pm 
settle. 
Defendant 
possible. 

, I 
telel?hones Suva, 'no q\,lan tum 

Defendant - seek adjournment. 
Plaintiff - Orrject. Issue·only quantum 
Long Standing. \oIitnesses hare. Ask cas!. i tfil~ii~d:~ 
Defendant- I have no Instruc tions in ca ,e 
Court - Case was listed for hearinG' 
It is wrong fpr defendant to antic i~ate .mtornatic 
adjournment on request even thouL;h the 
~ormerly acting in this a month or 80 ago 
another Government department. The 
convenience between parties and for the Court 
determines the Court to reft\se adj1ournment. 
plaintiff's case should proceed. 
Defend~nt '- I must withdraw. 
Court - Agent for the Defence Coun:"cl is 
wi thdraw".' 

I 
There is no record to 'show whether the w tnesses of 

] j ,j 

the defendants were present orlnot. Hr' Shu!: should no~ have'-". 
. " ' I .~ 

asked to be released and the H~kistrate shOiild not have!agreed 
I ~, ! : 
Ii' i r 

to his release in the circumstances. . i 

! , ! 

i \ . t 
i -, i ! 

Hr. Shah havin(5 accep~ed a brief Eh)uld lot have asked i: 

to be released unless he first 'notified his cliantL that hI' wae .1.' 

. ;,-.+{"'''-' 

going to do so so that they could if they wie:hed engaged. another 'I" 

counsel. 

! 

i 
I 
I 



. \ ' , 

On 30th May,'1 

notice of 

notice of intention to 

, Orde!' XXVIII (1) of,'," 

Rules states -

"1. 

.'c':: :.:' 

, ' ::~>!L 
The ccurt may,'.postpone the 
any civil cause or matter, on 
satisfied that, thepostponemen."l.B.';;: 
likely to have the'effect of be 
ensuring the hearing and de"~,L~~I1~~.~~ 
of the questions between the 
on the meri ts. and is no t" 
the purpose of mere delay. The :.po 
ponement may be made on such 
to the court seem just." 

,', \ :',', ,: .. '," 

Mr. Naharaj who, was.ihe·'counsel for 

was present on other occasions',:except on 
" . ' : )fr:;~'Fr':;' '", 

when the case was fixed for"hearng., The 

Naharaj was not present on 25th May, 1983 

wastran~ierrild to anothe:t\ie~~~tment. The J'lag~B 

this into account wheh refusi~g the applic a tion 

However; the defence filed shows the 

was accepted to a certain'extent but 

damage is', very much in issue .': 
I 

I regret the act'ioJ will have to 1<e remi 
U 

" ' the Nagistrate's Court for rehearing 
. '1 

The appeal is allo~ed. Judgmen t of the 



set aside and the action 

Court for rehearing. 

Lautoka. 
27.6.84. 
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