QL

IN THE SUPREME COURT OF FIJI

Civil Jurisdiction

Action No. 33 of 1984

Between:
AIR PACIFIC LIMITED Plaintiff
- and =~
THE ATTORNEY GENERAL OF FIJI Defendant
JUDGMENT

On 21st December, T98§; the Permanent Secretary
for Employment and Industriol Reldtions referred a certain

matter to the Permanent Arbitrctor for settlement,
That reference was in the following form :

" WHEREAS o trade dispute exists between
the Air Pacific Employees Association and the
Air Pacific Limited;

AND WHEREAS I, Peter Howord, Permanent
Secretary for Employment and Industrial
Relations have reported the soid trede
dispute to the Minister for Employment
and Industriaol Relections who has authorised
me to refer such trode dispute to an Arbitra-
tion Tribunaol for settlement pursuant to
the provisions of subsection (2)(b) of
section 6 of the Trode Disputes Act (Cap. 97);
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- NOW THEREFORE I do hereby refer the said
trade dispute to the Permanent Arbitrator for.
settlement in relation to the following matter :

'A claim by the Air Pacific Employees'
Association that the terminction of
employment of their President, Mr.

Veer Singh, by Air Pacific Limited is
unfair and that he should be reinstoted,®

Dated at Suva this 21st dqyrof December, 1983,

(Sgd) Peter Howard
Permaonent Secretary for Employment

and Industrial Relotions, "

Section 6(2)(b) of the Trude Disputes Act, cited
by the Permanent Secretary in that reference, reads as

follows

"(2) The Minister may authorise the Permanent

© Secretary, whether or not the parties
consent, to refer a dispute to a Tribunal
where =

(0) L ’
(b) a trade dispute, whether reported or

not, involves an essential service,
) n
_(C s s e

Exception is tuoken to that reference by the

Plaintiff, Air Pacific Limited, which seeks

"A declarotion that the Permanent Secretory
for Employment and Industriol Relations
erred in law in gccepting that a *trade
dispute® existed between the plaintiff and

. the Air Pacific Employees® Association as
defined in the Trade Disputes Act,"
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It was common -ground.that the employee mentioned
in the reference, Mr, Veer Singh, was o member of the
”plcintiff cohpany's”senior stcff and thot the claoim that
his empl§yment had been unfairly termindted was based on
alcqllectiVe agreement mddé between the plaintiff company
@nd a trade union which was not the one mentioned in the
reference, the Air Pacific Empldyees' Association (APEA)

but the Air Pacific Senior Staff Association (APSSA).

It was also common ground that, before it was

referred to the Permanent Arbitrator,

(i) the matter was taken up by APEA with
the plaintiff company

(ii) the matter was reported, by APEA, os
- “an existing trade dispute, to the
Permghent Secretary under sections
3 and 16 of the Act

(iii)  the Permanent Secretary accepted that
- report and appointed the Senior Labour
"Officer to conciliate under section

4(1)(d) and

(iv) the Senior Labour Officer's efforts to
conciliate were unsuccessful,

All of that is evident in the two affidavits
which cre before me and the copies of documents annexed to

one of them,

Mr, Flower, for the Defendant, may have considered
arguing that the Permanent Secretary had "determined" that
a report, that is to say a report of an existing trade dispute,
had been made in accordance with sections 3 and 16 which
determination, together with the decision it contcined that

that was an existing trade dispute, was rendered "final and
conclusive" by section 40,
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I will not lengthen this judgment by quoting
sections 3, 16 and 40, I think I need oﬁly say that, if
Mr, Flower did consider the argument at oll, he wos, in
my-view,-right in not submitting it, As Professor Wade
ﬁoints out in the fourth edition of his "Administrative Law",
ot page 567, "If a statute says that the decision "shall
be final' or ‘shall be final and conclusive to all intents
and purposes' this is held to mean merely that there is no
ﬁéppecl: judicial control of legality is unimpaired," In
'the'presehf casé.fhe plaintiff is not oppealing, he is

asking for declarations,

_ Mr, Matawalu has drawn my attention to another

matter referred to the Permanent.Arbitrqtor, Reference
‘No, 1 of 1984, A copy of the Permanent Arbitrator's award
in that matter has been placed before me by Mr., Matawalu
with Mr, Flower's consent, It shows that, as in the present
matter, APEA was claiming that the terminotion of the
employment of one of its member; (a Mr, Shankcrén) wholwas
also one of the plaintiff company’s senior staff, was |
unfair, That_qlaim was based on the COllecjive agreement
made between fhe plaintiff company and the other trade
| union, APSSA, The Permanent Arbitrator took the view that,
us.thé ¢ompuny and APSSA had agreed in that collective agree-
 ment that APSSA would be "the sole representative of and
agent for the purpose of collective bargaining .... of
senior stoff" it would be on undermining of the foundations
of collective bargaining if APEA were allowed to appear
‘before him for the employee, In his award he went on to
explain that view by referring to the general rule that o
contract cannot confer rights on someone not o party to it

and by saying :
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"When o trude union is granted exclusive
rights to negotiate on behalf of a group
of employees, that general rule reaches
beyond the actual negotiation of the
"collective agreement, It must also
apply to disputes over the odministration
or interpretation of that agreement,”

He concluded :

"If Shanquan s grleVGnce is to be
brought to arbitrction it must be
carried by APSSA, The Tribunal must
consequently reject APEA's claim to
process the grievance,”

Mr, Mctcwalu has not, of course, submitted that
‘I am bound by the views and conclusxons of the Permanent
Arbitrator, He has, however, adopted what the Permanent
Arbitrator 501d 1nto his own orgument that a traode dispute
was not in existence ct the time of the reference to the

Permcnent Arbltrctor in the present case.

With oll due respect 1 mdst.sey.thot 1 cannot
‘understand how anyth;ng the Permanent Arbitrator said,
.1ogicdlly'forms part of Mr. Matawalu's argument. The Permanent
Arbitrotor did not express the view thcf %he:e was not o trade
‘dispute, What he decided'wes fhat-"If_Shankofun‘s grievance
is to be brought.to arbitration it must be carried by APSSA."
‘He did not express the view that “Shenkarcn's grievance"

was not a trade dispute,

What I have to decide in the present case is
‘whether or not there was a trade dispute.qs:defined in the

Act.

A trade union, APEA, was contending on beholf
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of one of its members that the termination of his employment
by the company was unfair and that he should be reinstcfed..
The company wos counter-contending that the termination was
justified ond was refusing to reinstate the employee, Was
that o trade dispute? In my view, the fcct that APEA's
contention and the company's counter—contentioﬁ were based
on o collective agreement made between the company and

another union, APSSA, has nothing to do with that question,

| Section 2 of the Act attributes the following
meaning to the term "trade dispute™:

"any dispute or difference between employers
and employees, or between employees and
employees or between employees ond any
authority or body, connected with the
‘employment or non-employment, or with

the terms of employment, or with the
conditions of lobour, of any person.”

'

~There certainly was o "dispute or difference ...
connected with the employment or non employment of" a
"person", If that dispute or difference was "between employers
.cnd émployees" it was a "trode dispute”. What does "between
employers dhd employées" mean? - |
The words "employers" and "employees" used in

the statutory definition are, os I fhink a gramaricn would
.say, in the plurol ﬁumber. Strictly.éonstrued, they denote
more than oﬁe employér and more than one employee, However,
Mr. ManWGlu did not argué that it tokes more than one |
~employer on one side and more than one employee on the other
to muké a trade dispute ond I think he was right in not so
arguing., Subsection (4) bf secfioﬁ (2) of thé interpretation

Act says :
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"In every written law, except where a
controry intention appears, words and
expressions in the singular include the

plural and words and expressions in the
plural include the singular,®

I can see no such “contrcry intention" in the

Trcde Dlsputes Acf

Ih Rex v, National Arbitration Tfibuncl; Ex pcrfe
South Shields Corporation (1952) 1 K.B., 46 the court (Lord
Goddard C,J,, Hllbery J. cnd Pllcher Jo) cons1dered the

following definition of “trade dispute™ :

"any dispute or difference between
employers and workmen, or between
workmen and workmen connected with
the employment or non-employment,
or the terms of the employment or
~with the conditions of labour of
any person”

;it was cbncluded'thdt on.ﬁ frue construction of that |
defmn*taon in the llght of o provision of the Interpretatlon 
Act 1899, that "unless the contrcry intention OPPears ..e. |
 words in the s;nguicr shcll 1nclude the plural ond words

in the plurol shall include the singular™, that a dispute
.between one employer and one workman was a "trade dispute',

'I consider that to be abundant authorlty for saying thot
there was, 1n the present case, at least a trade dispute

between Mr. Veer Singh and the plalntlff company,

'in Regina v, Industrial Disputes.Tribunal;
Ex parte Mary Coilege, Univefsity of London (1957) 2 Q.8.
483 fhe court (Lofd dedcrd C.J., Byfné Je and Devlin J.)
considered a definition of the word "dispute” which was
quite different from the definition of "trode dispute™ which

appears in our Act., The word was defined as meaning :
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"any dispute between an employer and

workmen in the employment of that

employer connected with the terms of

employment or with the conditions of

labour of any of those workmen!. '

The employer, a college of the University of London, had
refused an empleyee's application for promotion., The

trade union of which he wos a member had taken the motter
.up‘and reported to the Minister of Labour " o dis?ute between
this association” (the trade union) "and the governing body"
(of the employer college) and the Minister had referred that
"dispute"” to a tribunal, The college contended that there

was not a dispute within the definition as it wos a dispute

to which.only one workman was a party,

It wos held that, as there was a contrary intention

in the relevent legislation which prevented "workmen" being

read as "workman", a "dispute" must be between an employer
and o number of workmen, Even so, it was also held that a
~dispute between an employer and a Single'WOrkman becamé @
dispute with a number of workmen when the workman's trade
union chose to take up the cﬁdgels on his behalf and make
it o union matter, Delivefing the judgment of the court

Devlin J. said :

"In short, the proposition ,...
comes down to this: If the union chooses
to make the matter a union issuve, if it
chooses to take up the cudgels on behalf
of its member and thereby to become a
belligerent in the matter, it is a dispute
to which more than one workman is a party,
No doubt the union will not do so unless
there is o matter of some genercl principle
involved; but if the union chooses to make
it a general issue, the matter becomes a
disptte to which the whole body or group
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of workman are made parties, We think that
that is the right view of the matter ...."

_ _ That was, I think, gnother way of saying that a
dispute between ah'employer and a trade union which arises
when the union takes up the cudgels on behalf of one of its
members is the same thing as a dispute between the employer
and the members of that union. It can be colled « dispute
with a traode union or o dispute with its members as one
might choose, There seems to be no room, in such circums-
.tanées, for the argument that, o trade union being o body corpe

rate with an existence separate from that of its members, o

~dispute with ¢ trade union is not o dispute with its members,

I should, perhaps, add that no such argument was put to me.

So, it seems to me that in the present case the
dispute could have been correctly calléd a dispute between
,APEA_cnd the compaony and it could also ha?e been correctly
called «a diépute between the members of APEA and the company.
That dispute was, in my view, a "trade dispute"” as defined in
Section 2 of the Trade Disputes Act (read in the light of |
Section 2(4) of the Interpretation Act) since it was a
dispute between a single employer ond o number of employees

connected with the employment or non-employment of a person,

I therefore cannot see my way clear to making
the first of the declarations sought by the plaintiff company,
that the Permanent Secretary erred in accepting that a
"trade disbute" existed betweén the plaintiff company and

APEA os defined in the Act.

Now the plointiff also seeks the following

declaration :
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"A declaration that an order by the Minister
for Employment and Industrial Relations
prohibiting the continuance of a lockout
and declaring the lockout unlawful, which
order was dated the 2%9th day of December,
1983, aond published in the:Fiji Royal
Gazetfe of that date, was béeyond the powers
conferred upon him by subsection (4) of
section 6 of the Trade Dlsputes Act and
therefore null and void,’ :

Mr, Flower concedes that the existence of «
lockout on the date of the Permanent Secretary's referencé
of the trade dispﬁte to the Permanent Arbitretor was a
condition precedent to the exercise of the Minister's power
and thet, because a . lockot .. ¢ was not in existence on
21st December, 1983, the date of the reference, the declara-
tion should be made, That is clecrly ¢ correct concession,

Subsection (4) reads as follows :

"Where o trade dispute has been referred

to a Tribunal or to concilliation under ,
this Act, the Minister may by order prohibit
the continuance of and declare unlawful any
strike or lockout in connection with such
dispute which moy be in existence on the
date of the reference,"

It was common ground thot on the date of the
reference, Zlst December, 1983, no lockout in cennection

with the dispute was in existence.

I therefore make the second of‘the declarations

sought by the plaintiff company in the terms obove stated,

R

(R.A, Kearsley
JUDGE

Suva,
95 % April, 1984,




