
IN THE SUPREM E COURT OF FIJI 

~<ti ' 

Oa0 23 '7 

Civil Jurisdiction 

Civil Action No. 1091 of 1982 

Between: 

IN THE MATTER of on Applicotion 

for Possession of Land under 

Section 169 of the Land Transfer 

Act, 1971 

OOUGLAS JAMES GOWING GARRICK 
of Suva, Estate Manager and 
HELEN LENA GARRICK his wife 

- and -

LOTAN (father's nome Dur90 ) 

Plain tiff s 

of Deu bo , Fiji , Sowmill Operator Defendan t 

DEC I SION 

The plaintiffs hove summoned the defendant, 

in pursuance of the provisions of Section 169 of the 

Land 1ronsfer Act (Chapter 13 1 ) to show cause why he 

should not gi ve up possession of the 29 acres 3 ro ods 

and 27 perches of l a nd desc r ibed in Certificate of Title 

No. 20544 of which the plaintiffs ha v e been regist e re d 

proprietors since 2nd July, 1981. 

On 9th Decembe r , 1983 , Mr. Koyo, for th e 

def en dant, argued as a pr e liminary point thot either the 

su mm ons should be dismissed or t hese proc eed ings should 

be adjourned pe nding the dete rmination of a cu r r e nt 
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application to on a gricultural trib unal by the defendant 

under Sections 5 and 23 of the Agricu ltural Landlord and 

Tenant Act (Chapter 270) for a declaration of tenancy and 

on order to secure on instrument o f t enancy. 

As authorit y for th e dismissal of a Section 169 

summons Hr. Koya ci ted Caldwell v . Hongston (1907) 3 F.L.R • . 
58 and Ferrie r-Wat son v . Venkot Swami (Civil Action 29 of 

1967 - unreport ed) . I not ed th a t the Fiji Court of Appeal 

hod e ndorsed the power of dismissal in Jomnodos a nd Co. Ltd. v. 

Public Trustee and Prasad Studios (Civil Appeal No. 29 of 

1972 ) in the following passage : 

"In the past, on earlier but simil a r legisla
tion, the Sup r eme Court has held th a t if th e 
proceedings involve con s id e rati on of complicated 
facts or serious issues of l ow , it will not decide 
them on summa ry proceedings o f this nature, but 
will dis miss t he summons without prejudice to the 
pla intiff's right t o institut e proceedings by 
Writ of Summons . Inst ances quoted by couns el 
are Coldwell v . Mongston (1907 ) 3 F.L. R. 58 and 
Fer rler:'-Wa tson v . Venka t Swami (Civil Action 29 
of 1967 - unreport ed). The power of the cou rt 
to adopt this app r oach has not been challenged 
so it is not material t o consider whether it a ris es 
unde r section 172 of the Act or from inher ent 
power to r e ject as unsuitable proc edure where 
another , comprehensive and better suited t o the 
determination of controversial ma tt e rs, is 
ava ilable . II 

I saw nothing in that passage to suggest that I must or 

shou ld dismiss t he summons and I declined to do so . 

In r ela ti on to Hr . Koyo's a lt e rn ati ve submission 

that the proceedings should be adjourned, I noted that in 

three cases cit ed by him , Cha ndra Wa ti v . Gu r din ( Ci v . App . 
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No. 34 of 1980), Dhcrcm Lingcm Reddy v. Pon Samy and Ors. 

(Civ.App. No. 42 of 1981) and Amzat Ali v. Mohommed Jalil 

(Civ.App. No. 44 of 1981) the Fiji Court of Appeal had set 

aside a judge's order for possession mode on a Section 169 

summons and itself ordered that the proceedings before the 

judge be adjourned pending the determination of the defendant's 

application to on agricultural tribunal under th e Agricultural 

Landlord and Tenant Act in respect of the land in question. 

The defendant hod alleged in paragraph 4 of his 

affidavit of 29 th Morch, 1983, t ha t o n that doy (ove r three 

months after th e issue o f the summons and over two mon th s 

after it hod been served on him ) he had I'caused on ap plication 

to be lodged with the Ag ricult ura l Tribuna l at Loutoka (Ref . 

No. C&ED 5/83) aga inst the plaintiffs seeking from the said 

Tribunal a Declaration of Tenancy in res pact of the said land 

under Section 5(1) of Agr icult ur al Landlord a nd Tenant Act 

and for on Order to secure an Instrument of Tenoncy under 

Section 23 th e r eof ." That had not been denied by the 

plaintiffs. 

In relation to Mr. Kayo's submission, the t hree 

coses I have just mentioned seemed to me to be clea r authority 

for the proposition that if th e r e is, when a Section 169 

summons comes on for adjudication by a judge of this court, 

already before an agricultural tribunal on applica tion by 

the defendant which would confirm his possessi on of the 

land in question, the Sec tion 169 proc eedings should be 

adjourned pending the outcome of that application. I there

fore asked myse lf whether the app licati on before the tribunal 

could possibly confirm the defendant's possession of t he 

land. I decided that it could no t , and I acc ord ingly 

declin ed to adjourn these proceedings pendi ng the outcome 

of that application. My r easons are set out in the re cord • 
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That wos in December 1983. Since then, ~hese 

proceedings hove been adjourned several . times for reo sons 

appearing in the record. 

On 8th June, 1984, I heard counsels I argument 

as to whether the defendant hod shown couse, as required 

by Section 169 of the Land Tronifer Act, why he should not 

give up possession to th e plaintiffs. Mr. Kayo merely 

repeated his former argument that, because there was Q 

current application before an agricultural tribunal by 

the defendant, I should adjourn these present proceedings 

pending the ou tcome of that application. 

That application, counsel agree, is still b e fore 

the tribunal. There is, to my mind, ample reason for saying 

that, if it ever proceeds, it is bound to fail. 

The present proceedings before me, and the 

defendant's current application to on agricultural tribunal, 

relat e to the 29 acres 3 roods and 27 perches of land 

described in Cer tifi cate of Title No . 20544 of which the 

plaintiffs have been registered propri e tors since 2nd July, 

1981. It was tra nsferred to the plaintiffs on that date 

by the several registered proprietors of some 4832 acres 

of land described in Certificate of Title No. 3210 of 

which it was a portion. 

It 1S common ground that, since 1946, the 

defendant has occupied on a r ea of some 336 acres (port 

of the land described in that Certificate of Title No . 3210 ) 

which includes that area of 29 acres 3 roods a nd 27 pe rches. 

It is also common ground th a t, on 24th Aug us t, 

1977, on agricultural tribuna l reject e d on application by 
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the defendant under the Agricultural Landlord and Tenant 

Ordinance ( now an Act, Chapter 270) for a declaration of 

tenanc y in respect of that 336 acres. 

A typewritten copy of the findings of the 

tribunal was tendered to me by Mr. Sweetman , counsel for 

the plaintiffs. Mr. Kaya did not object to the accuracy 

of that copy but he objected that its contents were 

"irrelevant" and that it should not be considered by me 

fo r that reason. I rejected that objection. A certified 

copy has been subsequently obtained from the secretory of 

the tribunal. It shows thot a document wh ic h the defendant 

tender ed to t he tribunal as a contract of tenancy was, in 

th e tribunal's well justified v iew , a potent forgery. It 

olso r ecords the following findings, inter al i a, of the 

tribunal : 

( i) th a t th e defendant had be en from 1946 a 
ten a nt from year to year of that area of 
336 acres , 

( ii ) t ha t the defendant's tenancy from yea r to 
yea r hod been terminated by a notice to 
quit dated 9th May , 1974 and 

( iii ) that section 4 of t he Ordinance ( which 
remains unaltered as section 4 of the Ac t ) 
did not, in the circumst a nces , create a 
presumption of tenancy in favour of the 
def endant. 

The defendant's appeal to th e Central Agricultural 

Trib unal foiled - that is also common ground. 

The a pplic a tion to th e tribuna l and the appeal 

we r e r es isted by the then pro pri e tors of the land. On 

2nd July, 1981 , they transfe rr ed to t he pl a intiffs the 
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does indicate however that the Privy Council acknowledged 

that there were cases which justified the granting of a 

declaration instead of damages. 

I consider the House of Lords cases I have 

referred to are authorities I should follow. 

Relying on Vine ' s case, I would hold that 

the purport ed dismissal was irregular and damages in the 

instant case would not be an adequate remedy since the 

plaintiff is a specialist lecturer and academically 

over- qualified f or an ordinary teaching position a~ 

primary o r secondary level . He was on the permanent 

staff and could look f orward to promotion and employment 

unti l he was 60 years of age . He would also lose the 

benefits of the' Univers i ty Superannuation Fund. 

I ~ however of the view that the purported 

dismissal by the Registrar was a complete nUll ity . On 

the facts before me it was prohibited by statute. 

Relying on McLelland t s case, I hold on the facts that the 

appellant ' s empl oyment was not validly terminated by the 

Ilniversity and the University had in any event no power 

t o dismiss since it had failed to take any of the 

preliminary steps required by statute 19 o r indeed the 

contract of empl oyment . 

I hold as a fact that the purported dismissal 

is a nullity 

I grant the relief c l aimed in slightly ame nded 

f orm and declare that the notice of the 18th August, 1982, 

purporting ~o terminate the plaintiff with the Unive rsity 

is void and of no legal effect. 
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The soid Application wos mode under Section 
169 of the land Transfer Act Cop. 131. 

5. THAT notwithstanding the decision of the 
Agricultural Tribunal mode on the 24th 
August 1977 or the decision of the Cent rol 
Tribunal on the 21st June 1978, the Applicant 
has been occupying and cultivoting the said 
29 acres 3 roods and 27 perches and the 
adjoining Agricultural Land with the consent 
of the Respondents. The Applicant has offered 
rent to the Respondents but they hove refused 
to accept the some." 

It will be seen that the defendant is now 

alleging that since 24th August 1977 (the dote of the 

dismissal of his earlier applicotion) he has been occup ying 

and cultivoting the land in question with the consent of 

the plaintiffs (the "respondents" to whom he refers in 

paragraph 5 of that statement af claim ) . He repeats that 

allegation in paragraph 10 of his second affidavit of 

7th December, 1983. 

Of course, the two plaintiffs could not both 

have consented before 2nd July, 1981. One of them, the 

first plaintiff, appears from the affidavits to have been 

one of the former proprietors of the portion of 29 acres 

3 raods and 27 perches when it was part of the area of 

336 acres but the second plaintiff was not, and was therefore 

incapable of consenting. How ever, the question whether both 

of the plaintiffs have consented to the defendant·s occupation 

of the portion since 2nd July, 1981, when they become its 

registered proprietors, appears to be on issue which the 

tribunal might have to decide in relation to the defendant·s 

current application. 

Still, ~n my view, there is ampl e ground for 

saying that th e current applicati o n is bound t o fail. 
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Section 4(1) of the Agricultural Londlord and 

Te na nt Ac t r eeds a s follows : 

1'4. - (1) Where 0 per son i s i n occupation of and 
is cu ltivatin g on agricultural holding and such occu
pation and cultivotion has continued before or after 
th e commencement of this Act for 0 period of not less 
thon three yea rs and th e landlo rd has taken no steps 
to evi ct him, th e onu s shall be on the l and lord to 
prove that su ch occupation was without his consen t , 
and if t he landlord fails to satisfy such onus of 
proof, a t e nanc y s ho ll be presumed to exist under 
the provisions of t his Ac t : 

Provided that any such s t e ps token between the 
20th day of Jun e 1966, and th e commencement of t hi s 
Act shall be no bar to th e ope r ation of this sub
section . 1t 

Thut prov i so , needless t o say, does not apply 

in th e circums tance s of this cas e . 

Section 5 enables a person who ma i ntoins that he 

1S a t e nant to apply to on agricultura l tribunal for a 

declaration of t e nancy. 

It s ~ ]m s to me th a t , on a prope r construction of 

Section 4(1), re od together with Section 5 , th e intention of 

the legisloture must be token t o be th a t if an applicant 

sh ows (i) that he has occup i ed and c ultivated the l and for 

a pe riod of not less than thr e e years immedia t e l y pr10r to 

making a pplicati on unde r Section 5 for a declaration of 

tenancy and ( ii ) t hat th e landlord has t aken no steps to 

ev ict him prior t o t ha t app lication, th e onus is th en cast 

upon th e landlord ot the hea ring of t he applicotion to pr ove 

that su c h occupa tion ha s been without hi s con se nt a nd th a t 

if (an d only if ) t he lon,llord foils to d is cha r ge th a t onus 

a tcnon ~ y mus t b ~ pr esumed t o exi s t. 

.. 
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I do not think thot on applicant can validly 

argue that the moment he has occupied and cultivated the· 

land for three years, wit~out the landlord having taken 

any steps to evict him during that period of three years, 

a presumption of tenancy arises. If, no steps to evict 

having been token by the landlord, he foils to prove at 

the hearing of the application that the occupation has been 

without his consent, a tenancy must then (and not until then) 

be presumed to exist. Clearly, in my view, it is not until 

the landlord fails to discharge that onus at the hearing 

that the presumption matures. 

In fact, the plaintiffs did take steps to evict 

the defendant before he made his current application to the 

tribunal. They issued the Section 169 summons in the present 

proceedings on 15th December 1982. As th e defendan t says in 

paragraph 4 of his affidavit of 29th Horch 1983 , his current 

application to the tribunal was lodged that day, mo re than 

three mon ths after th e summons was issued. 

The is sue of t h~ summons would necessorily, in my 

view, be fatal to the defendant's current application. It 

follows that the application co u ld not possibly confirm his 

possession of the land to which these present proceedings 

relate and that I must respectfully reject his counsel's 

submission that these present proceedings should be 

adjourned to await the result of that application. 

The defendant must show cause why he should not 

give up possession of the land, namely that 29 acres 3 roods 

and 27 perches of which the pl a intiffs are the registered 

proprietors. His counsel having e mpha ticall y submitted 

that I om confined in my consideration of th e matter to 

the aff i dav its, I hove considered all of them . 
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The plaintiffs soy, in effect, that the defendant 

has been a trespasser ever since his tenancy from year to 

year was terminated by notice to quit with effect from 

31st December, 1974. 

The defendant says that by reason of his occupation 

and cultivation of the land he has a right to a declaration 

of tenancy by on agricultural tribunal but I hove ruled t hat 

his current application to a tribunal for a declaration of 

tenancy, mode on the ground of that occupation and culti vat ion, 

is bound to fail. 

In paragraph 3 of his affidavit of 29t h Morch, 

1983, the defendant says II ••• I have occupied and cultivated 

the some as the plaintiffs' tenant'l and "10m therefore 

entitled to a declaration of tenancy under Section 5 of t he 

Agric ultural Landlard and Tenant Act and for on order for 

an instrument of tenanc y under Section 23 of the same Act ." 

I take tha t t o mean th a t he claims a presumptive tenanc y 

und e r Sect ion 4(1}. I have ruled that , because of the 

Section 169 summons i ssued by the plaintiffs, a tenoncy 

cannot be pr esumed under Section 4 (1). 

I t a ke the defendant's application fo r an ord e r 

for an instrument of tenancy to be tantamount to on admission 

that there is no such instrument. If he means that a ten a nc y 

has, without the assistance of Section 4 (1) or on instrument 

of tenancy/ been created, he has failed to specify its natu r e 

or term or how it was er ected . He does not deny that his 

former tenancy from yea r to yea r was terminated on 31st 

December, 1974 as al l eged in paragraph 5 of the plaintiff s ' 

joint affidavit of 15th December, 1982. He says vaguely 

in par agraph 10 of his affidavit of 7th Decemb e r, 1983, 

" ••• I hove been occupying a nd cult i vating t he sa id 
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29 acres 3 roods and 27 perches and the adjoining Agricultural 

Land with the consent of the Plaintiffs. I hove offered 

rent to t he plaintiffs but they hove refused to accept t he 

some. 11 Th e plaintiffs do not admit such consent. On the 

contrary, the first plaintiff, in paragraph 10 of his 

affidavit of 9th December, 1983, "cat e gorical ly denies II i t . 

I do not think that the plaintiffs' refusal to 

accept rent, which the de fendant himself alleges, would 

necessarily mean th a t his occupation of t he land was without 

their consent. Nor do I suppose thot their r efusal to occept 

r~nt would necessarily negative the c r eation of a tenancy. 

See footnote (c), l page 407, Vol. 23, Holsbury 's Lows of 

England, 3rd edit ion. 

However, th e defendant, upon whom the onus of 

sho .... ing cause i s cast by Section 169, has, in my vie .... , 

done no bette r than t o sho .... the possibility of 0 t enancy 

at will. Such a t enancy is determin ed by the service by 

the landlord of a .... rit for possession: Mort i nali v. Ramuz 

(1953) 2 All E.R. 892, C. A. and paragraph 1155 an page 508 

of the volume of Holsbury to which I have ref e rred above . 

In th a t case, Lor d Denning said "It is elementary that a 

t enancy at \/i l1 is de termin ed by a demand for possession, 

not by a notice t o quit. These tenancies at will were 

dete r mined by the issue of a writ claiming possession which 

i s itself a demand for poss e ssion. I I I t ake Martino li to be 

sufficient authority for ruling that the Section 169 summons 

which was issued by th e plaintiffs on 15th De cember, 1982 , 

and served on the def e ndant on 15th Janua r y, 1983, it self 

determined the defendan t' s t enancy a t will (if he enjoyed 

such a t e nancy at all). 
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For the reasons I have given, I hold that t he 

defendant has foiled to show couse why he should not give 

up possession to the plaintiffs. 

I accordingly order the defendant to give up 

vocant possession to the plaintiffs of all of the land 

described in Certificate of Title No. 20544 within one 

calendar month from today. 

I also order that he pay the plaintiffs· costs 

of these proceedings, to be taxed if not agreed upon. 

:? {1 V::LJ\ {'-? 
(R.A . Kearsley) ( 

JUDGE 

Suva, 

June, 1984. 


